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State  of  Iowa,  Appellee,  v.  John  Hayden,  Appellant. 

Criminal  law:    continuance.    It  was  not  error  to  refuse  a  con* 

1  tinuance  of  a  criminal  cause  on  the  ground  of  an  absent  wit- 
ness, where  such  witness  was  desired  for  impeachment  pur- 
poses and  at  the  time  the  motion  was  made  it  did  not  appear 
that  he  would  be  needed;  especially  where  the  foundation  for 
the  introduction  of  the  evidence  was  not  laid  during  the  trial. 

Mnrder:    self-defense.    On  a  prosecution  for  murder  the  evidence 

2  is  held  insufficient  to  support  a  plea  of  self-defense. 

Evidence  of  sanity.    The  opinion  of  a  non-expert  witness,  in  testi- 

3  fying  to  the  sanity  of  a  person,  need  not  in  all  cases  be  limited 
to  the  facts  previously  detailed. 

Objection  to  evidence.    An   objection   to  evidence  which   is  not 

4  pointed  out  to  the  trial  court  will  not  be  considered  on  appeal. 
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Evidence:    bad  character.    The  limitation  of  proof  of  a  defend- 

5  ant's  bad  character  to  the  time  prior  to  the  commission  of  the 
crime  is  not  a  matter  of  which  he  may  complain,  since  the 
state  may  show  his  reputation  down  to  the  time  of  the  trial 
as  bearing  upon  his  credibility. 

Improper  evidence:    prejudice.    A  defendant  who  answered   that 

6  he  had  previously  been  convicted  of  a  felony  could  not  com- 
plain because  subsequently  asked  if  he  was  sentenced  to  the 
penitentiary,  where  the  court  sustained  an  objection  to  the 
question  and  immediately  directed  the  jury  not  to  consider  it. 

Murder:    presumption    of    malice:    instruction.    An    unexplained 

7  killing  with  a  deadly  weapon  raises  a  presumption  of  malice 
which  win  support  a  conviction,  unless  the  defendant  by  his 
evidence  shows  a  legal  excuse  or  justification  for  his  act. 

Weight    and    credibility    of    evidence:     instruction.     Failure    to 

8  •  specially  instruct  on  the  question  of  expert  testimony  is  not 

erroneous,  where  there  was  a  general  instruction  as  to  the 
weight  to  be  given  the  evidence  and  there  was  no  request  for 
further  instruction  on  the  subject. 

Unused  witness:    presumption  :    instruction.    The  fact  that  a  wit- 

9  ness,  called  by  the  state,  appeared  but  was  npt  used,  does  not 
raise  a  presumption  that  he  would  not  have  given  material 
testimony  for  the  prosecution,  and  the  defendant  is  not  en- 
titled to  an  instruction  on  the  subject. 

New  trial.    After  judgment  has  been  entered  in  a  criminal  case  a 
10    petition  for  new  trial  will  not  be  entertained. 

Appeal  from  Decatur  District  Court. —  Hon.  William  E. 
Miller,  Judge. 

Tuesday,  June  5,  1906. 

Indictment  for  murder.  Verdict  of  murder  in  the 
second  degree,  and  judgment  of  imprisonment  in  the  peni- 
tentiary for  the  term  of  twenty  years.  Defendant  appeals. 
—  Affirmed. 

V.  B.  McGinnis  and  M.  L.  Temple^  for  appellant 

Chas.  W.  Mullan,  Attorney  General,  and  Lawrence  De 
Oraff,  Assistant  Attorney  General,  for  the  State. 
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Deemes,  J. —  The  indictment  is  for  murder  in  the 
first  degree.  That  defendant  shot  and  killed  one  Bracewell 
on  the  8th  day  of  January,  1904,  is  conceded;  but  it  is  con- 
tended on  his  behalf  that  his  act  in  so  doing  was  in  self-de- 
fense, and  testimony  was  adduced  to  show  that  defendant 
was  insane  when  the  fatal  shot  was  fired.  Defendant  and 
decedent  were  farmers  living  near  each  other  in  Decatur 
county.  On  the  morning  of  the  fatal  encounter  deceased 
and  his  hired  man,  by  the  name  of  Peck,  were  hauling  hay 
from  defendant's  land.  As  they  left  the  field  with  the  last 
load  before  dinner  they  noticed  some  cattle  on  defendant's 
land  and  a  few  upon  the  premises  belonging  to  Bracewell. 
These  cattle  belonged  to  Bracewell.  Reaching  home.  Brace- 
well  and  his  man  unhitched  the  team,  fed  them,  and  went 
into  the  house.  At  that  time*  they  noticed  some  one  going 
toward  the  cattle  as  if  he  were  trying  to  get  around  them  to 
drive  them  off.  Bracewell  left  the  house  and  went  out  near 
a  gate,  apparently  watching  the  man  who  was  after  the  cattle. 
He  thereupon  had  his  boy  get  a  horse  for  him,  and  Peck  got 
another,  and  the  two  started  on  horseback  toward  the  cattle, 
and  as  they  approached  saw  the  defendant.  Peck  was  the 
first  to  reach  defendant,  and  defendant  said  to  him :  '^  Do 
not  take  the  cattle  out  I  want  to  see  the  other  man  first." 
He  then  said  to  Peck:  "  Don't  take  any  offense  at  what  I 
say.  I  don't  mean  any  offense  against  you."  To  this  Peck 
responded :  "  All  right,  Mr.  Hayden.  These  are  Mr. 
Bracewell's  cattle,  and  it  is  you  and  him  for  it."  Brace- 
well  came  up  almost  immediately,  and  Hayden  then  started 
toward  the  cattle.  Bracewell  moved  off  toward  a  haystack 
in  the  field.  Hayden  then  left  the  cattle  and  came  running 
back  to  where  Bracewell  was  seated  upon  his  horse.  As  he 
came  he  was  swearing  and  cursing  Bracewell  and  calling  him 
vile  names.  He  had  his  hand  in  his  pocket,  and  as  he 
came  closer  drew  his  coat  and  shook  his  fist  at  Brace- 
well  and  continued  his  cursing.  Bracewell  was  in  his  shirt 
sleeves  and  had  a  buggy  whip  in  his  hand.     As  Hayden 
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came  up  Bracewell. threw  his  whip,,  dropped  the  bridle,  slid 
off  his  horse,  and  told  Hayden  that  if  he  wished  to  fight  all 
right.  As  he  dismounted  Hayden  turned  around  and  started 
to  run.  Bracewell  immediately  started  after  him,  and  as 
Hayden  ran  he  began  feeling  in  his  pocket.  Hayden  ran 
sixty  or  seventy  feet,  and  was  getting  away  from  Bracewell, 
when,  having  secured  his  revolver,  he  whirled  around  and 
shot  twice;  one  load  striking  Bracewell,  resulting  in  his 
death"  in  a  few  hours.  When  the  shots  were  fired  Bracewell 
had  stopped  his  pursuit  and  was  standing  with  his  left  side 
toward  Hayden.  The  ball  from  the  revolver  entered  Brace- 
welPs  left  side  between  the  tenth  and  eleventh  rib,  went 
through  the  body,  and  lodged  underneath  the  skin  on  the 
other  side.  This,  in  brief,  is  the  state's  version  of  the  affair, 
although  defendant  had  another  account  thereof ;  but,  as  the 
jury  returned  a  verdict  of  guilty,  we  should,  for  the  purpose 
of  this  appeal,  treat  the  case  as  if  these  facts  were  established. 
The  case  was  set  for  trial  on  May  23,  1904,  and  on  the 
19th  of  that  month  defendant  filed  a  motion  for  a  continu- 
ance, based  upon  the  absence  of  a  witness  who,  it  was  claimed, 
1.  crimihal  would  testify  to  certain  statements  made  by 
law:  contmu-  p^^j^^  ^j^^  principal  witness  for  the  state,  with 
reference  to  how  the  difficulty  occurred.  On  the  19th  of 
May,  1904,  an  order  was  made  by  the  trial  court  for  some 
of  defendant's  witnesses,  and  another  was  made  on  the  11th 
of  that  month.  A  subpoena  was  issued  for  the  absent  wit- 
ness May  16th,  and  sent  to  the  sheriff  at  Des  Moines,  where 
the  witness  resided,  on  the  same  day.  Defendant's  counsel 
were  then  informed  that  the  witness  had  left  Des  Moines 
on  the  day  the  subpoena  issued,  but  had  been  there  prior  to 
that  date.  The  testimony  which  it  claimed  the  absent  wit- 
ness would  give  was  not  substantive  in  character,  and  could 
not  have  been  used  except  for  impeaching  purposes.  At  the 
time  the  motion  was  made  it  did  not  appear  that  the  witness 
would  ever  be  needed,  and  as  the  witness  Peck  was  not, 
when  on  the  witness  stand,  asked  if  he  had  made  the  state- 
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ment  claimed  to  the  absent  witness,  it  does  not  anywhere  ap- 
pear that  his  testimony  would  have  been  admissible,  even 
had  he  been  present  Under  this  state  of  facts  we  must 
assume  that  the  witness  Peck  was  truthful,  and  that,  in 
the  absence  of  some  showing  to  the  contrary,  he  would  have 
admitted  the  conversation  had  it  occurred.  Defendant  did 
not'  see  fit,  for  some  reason,  to  ask  him  about  it,  and  then  to 
renew  his  motion  for  continuance,  had  the  witness  denied  it 
Moreover,  there  is  no  real  conflict  between  Peck's  statements 
while  on  the  witness  stand  and  what  it  is  claimed  he  said 
to  the  absent  witness.  The  discrepancies,  if  any,  were  so 
unimportant  as  to  be  immaterial.  Again,  the  showing  as 
to  diligence  is  not  strong,  and  there  is  no  reason  for  inter- 
fering with  the  discretion  lodged  in  the  trial  court  in  such 
matters.  At  any  rate,  prejudice  is  not  shown;  and,  under 
the  peculiar  facts  of  this  case,  it  is  not  to  be  presumed. 

II.  It  is  claimed  that  the  state  did  not  produce  sufficient 
testimony  to  show  that  defendant  was  not  acting  in  self-de- 
fense. The  statement  already  made  is  sufficient  answer  to 
2.  murdkb:  self-  ^^^^  proposition.     Further,  it  is  claimed  that 

defense.  ^^  testimony  shows  conclusively  that  defend- 

ant was  not  responsible  for  his  acts.  This  was  purely  a  fact 
question  for  the  jury,  and  with  its  finding  we  shall  not  in- 
terfere. The  most  that  can  be  said  in  this  connection  is 
that  defendant  was  an  epileptic,  but  it  does  not  appear  that 
at  the  very  time  in  issue  he  was  suffering  from  an  attack  of 
that  disease.     Indeed,  the  contrary  very  clearly  appears. 

III.  Certain  rulings  on  the  admission  and  rejection  of 
testimoiiy  are  complained  of.  Nonexpert  witnesses  were  pro- 
duced by  the  state  to  give  testimony  in  rebuttal  of  that 
8  EviDBNCBOF     offered  by  the  defendant  with  reference  to  his 

SANITY.  unsoundness  of  mind.     The  question  of  which 

most  complaint  is  made  reads  as  follows :  "  Q.  Taking  into 
consideration  your  acquaintance  with  him  and  your  con- 
versation with  him  and  his  appearance  and  so  on,  what  would 
you  say  as  to  the  defendant,  John  Hayden,  being  of  sound 
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mind  ? "  The  witness  answered :  "  I  would  have  to  say 
he  was  of  sound  mind,  so  far  as  I  know."  This  was  after 
he  had  stated  that  he  had  been  acquailited  with  defendant  for 
a  long  time,  had  observed  his  appearance,  conduct  and  man- 
ner, and  had  given  an  account  of  a  meeting  with  him  in 
the  forenoon  of  the  day  of  the  homicide.  It  is  true  that  the 
question  does  not  expressly  limit  the  opinion  to  matters 
which  he  had  just  detailed ;  but  this  is  not  always  essential, 
when  a  nonexpert  is  testifying  to  sanity,  rather  than  in- 
sanity. Hull  t>.  Hull  J 117  Iowa,  745 ;  Stutsman  v.  Sharpless, 
126  Iowa,  335 ;  Lamh  v.  Lippincott,  115  Mich.  611  (73  N. 
W.  887.)  Nothing  need  be  said  in  addition  to  what  is 
given  in  these  cases.  In  State  v.  Robbins,  109  Iowa,  650, 
relied  upon  by  appellant,  the  nonexpert  was  attempting  to 
testify  to  the  insanity  of  the  person  whose  state  of  mind  was 
in  issue ;  and,  as  stated  in  the  Hull  case,  such  opinion  must 
be  based  upon  facts  narrated  by  the  witness.  There  was  no 
error  in  the  ruling. 

Defendant  was  a  witness  on  his  own  behalf,  and  the 
state,  for  the  purpose  of  impeaching  him,  introduced  wit- 
nesses to  prove  that  his  general  moral  character,  prior  to 
4.  objectioh TO  (January  8,  1904,)  the  day  of  the  homicide,  in 
BviDBNCfc  ^jjg  community  in  which  he  lived,  was  bad. 
Defendant  objected  as  incompetent,  immaterial,  irrelevant, 
and  not  the  proper  form  of  question.  It  is  now  contended 
that  the  limitation  to  January  8,  1904,  rendered  the  ques- 
tion objectionable.  That  objection,  even  if  good,  does  not- 
seem  to  have  been  made  to  the  questions  propounded, 
and  is  evidently  raised  for  the  first  time  in  this  court.  Had 
it  been  made  at  the  proper  time,  the  question  might  have 
been  so  framed  as  to  meet  the  objection.  That  was  not  done, 
and,  as  the  objection  did  not  point  out  the  defect  claimed, 
the  trial  court  was  justified  in  disregarding  any  other 
grounds  than  those  stated. 

Moreover,  it  appears  that  defendant  gave  his  testimony 
in  May,  and  the  questions  called  for  his  character  and  repu* 
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tation  prior  to  January  8th,  of  the  same  year,  the  time  of  the 
5.  Evidence:  i»d  hoHiicide ;  the  State  thus  excluding  any  reports 

character.  ^^  ^^^^  j^^^^  gained  Currency  by  reason  of  the 
killing  of  Bracewell.  Of  this  defendant  had  no  just  ground 
of  complaint.  Surely  his  killing  of  Bracewell  and  the  repu- 
tation gained  by  reason  thereof  would  not  be  likely  to  change 
his  previous  bad  character  or  reputation  for  the  better.  The 
state  was  not  bound  to  exclude  the  transaction  in  question, 
and  might  have  called  for  his  reputation  down  to  the  time  of 
trial;  but  its  failure  to  do  so  was  not  prejudicial  to  defend- 
ant There  is  no  presumption,  in  the  light  of  this  record, 
that  defendant  gained  a  new  and  a  better  reputation  or 
character  in  the  four  months  intervening  between  the  kill- 
ing of  Bracewell  and  his  trial.  The  instruction  with  refer- 
ence to  this  matter  was  correct  in  that  it  told  the  jury  to 
consider  defendant's  bad  moral  character  if  shown,  as  bear- 
ing upon  his  credibility  as  a  witness,  and  for  no  other  pur- 
pose. 

Upon  his  cross-examination  defendant  was  asked  if  he 
had  ever  been  convicted  of  a  felony,  to  which  he  responded 
that  he  had  been.  He  was  then  asked  if  he  was  sentenced 
«.  iMPEOFEBEyx-   to  thc  penitentiary.     Defendant's  counsel  ob- 

Dsra.  preju-  j^p^^j^  ^^^  j^jg  Qi)jection  was  sustained.  Ob- 
jection was  then  made  because  the  question  had  been  asked 
in  the  presence  of  the  jury,  and  the  trial  court  immediately 
directed  the  jury  not  to  consider  it,  or  to  draw  any  infer- 
ences therefrom.  There  was  no  error  here  of  which  defend- 
ant may  justly  complain.  This  disposes  of  all  rulings  on 
evidence  of  which  complaint  is  made. 

IV.  The  instruction  most  bitterly  complained  of  reads  as 
follows:  "Implied  malice  means  that  which  may  be  re- 
ferred from  the  acts  and  facts  shown.  Thus,  when  a  wan- 
7  MuEDEB-  pre-  ^^y  wicked,  cruel  or  revengeful  act  is  shown, 

maUccMn?*    thc  inference  or  implication  may  be  drawn  that 

stnictioii.  ^Yie  person  who  did  such  an  act  was  actuated  by 
malice.     And  when-one  person  assaults  another  with  a  deadly 
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weapon  —  that  is,  a  weapon  that  will  likely  produce  death  — 
the  law  presumes  malice  from  that  fact  alone,  in  the  absence 
of  proof,  either  direct  or  implied,  to  the  contrary.     The  se- 
lection and  use  of  a  deadly  weapon,  such  as  a  revolver,  in  a 
deadly  manner,  without  legal  excuse,  raises  a  presumption 
and  is  evidence  of  malice."     It  has  support  in  the  following 
cases:     State  v.  Gillick,  7  Iowa,  311 ;  State  v.  Ostrander,  18 
Iowa,  435 ;  State  v.  HocJcett,  70  Iowa,  442 ;  State  v.  Zeibart, 
40  Iowa,  169;  State  v.  Sullivan,  51  Iowa,  142;  State  v. 
Townsend,  66  Iowa,  741;  State  v.  Roan,  122  Iowa,  136; 
and,  except  for  the  last  clause,  in  practically  all  the  text- 
books and  adjudicated  cases.     See  Com.  v.  York,  9  Mete. 
(Mass.)   93   (43  Am.  Dec.  373),  opinion  by  Shaw,  C.  J. 
The  statement  that  the  facts  referred  to  "  raised  a  presump- 
tion and  is  evidence  of  malice  "  added  nothing  to  what  was 
already  stated,  and  should  be  taken  in  connection  with  what 
preceded,  to  the  effect  that  such  presumption  arose  in  the 
absence  of  other  proof  to  the  contrary.     The  rule  almost 
everywhere  is  that  from  the  mere  fact  of  killing  the  inference 
of  malice  arises;  the  burden  being  on  the  prosecution  to 
raise  it  to  murder  in  the  first  degree,  -and  on  the  defense  to 
reduce  it  to  manslaughter.     See  cases  cited  in  21  Am.  & 
Eng.  Ency.  140-170.     Of  course,  we  do  not  mean  to  say 
that  a  jury  should  ever  be  instructed  that  the  burden  is  upon 
a  defendant  to  show  want  of  malice.     We  use  the  above  ex- 
pression for  want  of  a  better  term  in  which  to  convey  the 
thought.     What  we  mean  is  that  an  unexplained  killing  with 
a  deadly  weapon  is  evidence  of  malice,  and  that  the  burden 
is  on  the  accused  in  that  sense  that  he  must  make  proof  of 
legal  excuse,  justification,  or  extenuation,  or  take  the  risk 
of  a  conviction  upon  the  presumption  or  inference  of  malice. 
3  Current  Law,  1651 ;  5  Current  Law,  1711  and  cases  cited; 
State  V.  Moore,  25  Iowa,  128;  Harhness  v.  State,  129  Ala. 
71  (30  South.  73) ;  People  v.  Phelan,  123  Cal.  551  (56  Pac 
424) ;  Com.  v.  Webster,  5  Cush.  (Mass.)  295  (52  Am.  Dec. 
711).     Moreover,  the  court  fully  and  carefully  explained  all 
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the  degrees  of  homicide,  and  the  instruction  upon  man- 
slaughter was  as  favorable  to  defendant  as  he  could  ask. 

It  is  said  that  the  court  failed  to  instruct  upon  the  ques- 
tion of  expert  testimony.  There  was  a  general  instruction 
with  reference  to  the  weight  and  credibility  of  the  several 
8  Wmohtand  w^^^^sses'  testimony;  and,  in  the  absence  of 
Sw'imhS:  sp^iftl  request  for  further  instructions,  this 
mstruction.  ^^g  sufficient.  State  v.  Home,  108  Iowa,  69 ; 
Long  V.  Insurance  Co.,  113  Iowa,  259. 

Defendant  asked  the  following  instruction,  which  was 
refused :     "  The  jury  are  instructed  that,  if  the  state  has 
subpoenaed  any  witness  to  testify  to  any  material  fact  at  is- 
».  uhusbdwit-    ^^®   ^^  *^®  cause   and  said  witness  appeared 
ti^^:  ^^tru^  ^^^  ^^^  ^o*  ^9^  ^y.  *^^  state,  the  jury  has  a 
^^'  right  to  presume  that  said  witness  would  not 

have  testified  to  any  material  matter  in  support  of  the  state's 
contention."  Whatever  the  rule  in  other  states,  this  in- 
struction was  erroneous  under  our  decisions,  and  was  properly 
refused.  We  need  not  cite  them,  as  they  are  familiar  to  the 
profession. 

V.  One  ground  of  the  motion  for  a  new  trial  was 
misconduct  of  counsel  for  the  state  in  his  argument  to  the 
jury.  We  have  examined  the  record  upon  this  question,  and 
do  not  find  any  such,  abuse  of  the  discretion  lodged  in  the 
trial  court  as  to  justify  us  in  interfering.  State  v.  Mcln- 
tire,  89  Iowa,  143.  To  set  out  the  language  used  and  com- 
plained of  would  unduly  extend  this  opinion,  and  we  must 
content  ourselves  with  a  bare  statement  of  the  conclusion 
reached. 

VI.  After  the  motion  for  new  trial  had  been  disposed 
of,  and  judgment  had  been  pronounced,  and  appeal  taken 
to  this  court,  defendant  filed  what  he  called  "  petition  to  set 

aside  the  verdict,  vacate  the  judgment,  and  for 

iwTRiAu     ^  ^^^  trial,"  based  upon  proceedings  of  the 

grand  jury  which  found  the  indictment  which  he  claims 

were  so  irregular  as  to  have  justified  the  court  in  setting  it 
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aside  upon  proper  motion.  Testimony  was  taken  upon  this 
petition,  and,  after  the  matter  had  been  fully  presented,  the 
trial  court  denied  it.  Complaint  is  made  of  this.  These 
proceedings  were  entirely  irregular  and  without  warrant  in 
law.  The  case  was  already  in  this  court  on  appeal ;  but,  if 
this  were  not  so,  our  criminal  procedure  does  not  recognize 
any  such  thing  as  a  petition  for  a  new  trial  after  judgment. 
The  petition  was  properly  overruled.  State  v.  Bixby,  39 
Iowa,  465.  Moreover,  there  was  no  such  showing  made  as 
to  justify  the  trial  court  in  sustaining  it. 

Some  other  matters  are  discussed,  but  they  have  already 
been  decided  adversely  to  appellant,  or  are  not  of  sufficient 
consequence  to  justify  separate  consideration. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  must  be,  and  it  is,  affirmed. 


The  Mystic  Milling  Company^  Appellant,  v.  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  et  al.^ 

Mandamus:  switching  cars:  demand  and  refusal.  Mandamus 
1  will  not  be  granted  to  compel  a  railroad  company  to  switch 
cars  onto  a  private  track  for  the  benefit  of  a  private  interest, 
where  a  refusal  to  perform  a  legal  duty  in  that  respect  is  not 
shown;  and  generally  in  such  cases  there  must  be  a  demand 
and  refusal  before  the  writ  will  issue. 

Same:  damages.  One  injured  by  the  wrongful  act  of  another  must 
a  use  reasonable  efforts  to  limit  the  effect  of  the  act;  so  where  a 
railway  company  refuses  to  switch  cars  onto  a  private  track 
the  injured  party  cannot  refuse  to  load  and  unload  the  same 
on  the  main  track  and  then  recover  as  damages  a  much  larger 
sum  than  the  additional  expense  would  have  been. 

Appeal  from  Woodbury  District  Court. —  Hon.  J.  F.  Ken- 
nedy, Judge. 

Thursday,  June  7,  1906. 
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Action  of  mandamus  to  compel  the  defendant  railway 
company  to  switch  cars  on  the  plaintiffs  private  track  and 
to  recover  damages  for  a  failure  so  to  do.  There  was  a  trial 
to  the  court,  and  a  judgment  for  the  defendants.  The 
plaintiff  appeals. —  Affirmed. 

W.  E.  Gantt,  for  appellant 

Shullj  Pamsworth  &  Sammia  (W.  H.  Famsworth,  of 
counsel),  for  appellees. 

Sherwin,  J. —  The  appellant  is  a  milling  corporation 
operating  a  gristmill  which  is  located  on  a  private  track 
some  700  feet  from  the  appellee's  main  line.  This  private 
track  was  built  by  the  owners  of  the  mill  and  is  under  the 
exclusive  control  of  said  owners  or  the  operators  of  the  mill. 
It  has,  at  all  times,  been  used  by  the  appellee  and  other 
roads  for  switching  cars  to  and  from  the  mill  as  the  necessi- 
ties of  the  appellant's  business  required  and  under  its  di- 
rection. For  a  number  of  years  before  the  institution  of  this 
suit,  the  Western  Car  Service  Association  established  cer- 
tain rules  governing  the  detention  of  cars  by  shippers,  and 
providing  a  chai^  of  $1  per  car  for  each  24  hours  of  de- 
tention by  the  shipper  after  48  hours  free  detention,  and 
further  providing  for  the  collection  of  said  charges,  and  that 
no  switching  would  be  done  on  private  tracks  when  the 
charges  were  refused.  The  rules  also  provided  that  in  such 
case  cars  would  be  placed  on  the  public  or  team  track  for 
loading  or  unloading.  On  December  2,  1903,  the  appellant 
was  in  arrears  for  detention  charges,  on  cars  held  by  it,  with 
all  the  railroads  using  the  private  track,  and  on  that  date  the 
manager  of  the  Car  Service  Association  wrote  appellant  call- 
ing its  attention  to  the  charge,  and  stating  that  unless  they 
were  adjusted  on  or  before  December  5th  cars  consigned  to 
the  Mystic  Milling  Company  would  be  placed  on  the  public 
delivery  tracks.     No  adjustment  of  the  matter  was  made, 
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however,  and  on  the  8th  of  December,  the  Chicago,  Milwau- 
kee &  St.  Paul  Kailway  Company,  which  held  a  demurrage 
claim  against  appellant,  discontinued  switching  to  the  mill, 
and  placed  all  cars  consigned  thereto  on  its  public  or  team 
track  about  four  blocks  from  the  mill,  and  immediately  noti- 
fied appellant  thereof.  On  the  9th  day  of  December,  the 
appellant  made  written  demand  on  the  company  to  resume 
switching  on  their  private  track,  and  on  the  next  day  served 
notice  of  this  suit.  On  the  11th  of  December  the  company 
resumed  switching  to  the  mill  and  has  ever  since  continued 
the  service.  On  the  12th  of  December  the  petition  herein 
was  filed  asking  a  writ  of  mandamus  and  claiming  $30,000 
damages.  The  defendant  answered  alleging,  among  other 
defenses,  that  it  was  providing  the  service  required  by  ap- 
pellant and  was  at  all  times  ready  and  willing  to  do  so,  pro- 
vided plaintiff  would  comply  with  the  rules  of  the  Car 
Service  Association.  The  appellant  argues  two  propositions 
at  length  which  we  do  not  think  it  necessary  to  determine 
in  this  action.  The  first  relates  to  the  right  of  the  defend- 
ant company  to  establish  rules  governing  the  detention  of 
cars  by  the  shipper,  and  the  second  to  the  right  of  appellant 
to  compel  the  company  to  switch  cars  on  to  and  over  its 
private  track.  Both  are  questions  of  so  much  importance 
that  they  should  not  be  determined  unless  such  determination 
is  necessary  to  a  disposition  of  the  case.  There  are  but  two 
real  questions  before  us:  (1)  Should  a  writ  of  mandamus 
issue  under  the  showing  made?  and  (2)  should  there  have 
been  an  award  of  damages  for  failure  to  switch  cars  to  and 
from  the  appellant's  mill  ? 

When  the  petition  was  filed  and  when  the  case  was 
heard,  the  appellee  was  giving  the  appellant  all  the  service 
that  it  required  or  asked  that  the  appellee  be  commanded  t 
1.  Mandamus:  perform  in  the  future,  and  hence  there  was  no 
S^ilf^e"''  occasion  for  issuing  the  writ.  Section  4341  of 
"fusLr**  the  Code  says  "  that  the  action  of  mandamus 
is  one  brought  to  obtain  an  order  commanding  an  inferior 
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tribunal,  board,  corporation  or  person  to  do  or  not  to  do  an 
act,  the  performance  or  omission  of  which  the  law  enjoins 
as  a  duty  resulting  from  an  oflSce,  trust  or  station."  The 
action  thus  defined  is  broadened  by  section  4343,  and  it  is 
under  the  latter  section  that  the  writ  here  is  asked.  It  is  a 
fundamental  rule  that  a  mandamus  will  not  be  granted  in 
anticipation  of  a  supposed  omission  of  duty.  It  is  there- 
fore incumbent  upon  the  petitioner  to  show  that  the  defend- 
ant is  actually  in  default  in  the  performance  of  a  legal  duty 
then  due,  and  no  threats  not  to  perform  can  take  the  place 
of  such  default.  Chance  v.  Temple,  1  Iowa,  180 ;  Potts  v, 
Tuttle,  79  Iowa,  253 ;  Wood  v.  Parmer,  69  Iowa,  538 ;  Mer- 
rill on  Mandamus,  sections  221-223;  High's  Extraordinary 
Legal  Remedies,  sections  12,  13 ;  19  Am.  &  Eng.  Encyc  of 
Law  (2d  Ed.)  758,  and  cases  cited.  The  right  involved 
herein  is  also  a  private  one,  and,  in  such  cases,  it  is  the  gen- 
eral rule  that  there  must  be  a  demand  and  a  refusal  before 
the  writ  will  issue.  Cases  supra,  and  Scripture  v.  Bums,  59 
Iowa,  70.     See,  also,  section  4346  of  the  Code. 

While  the  appellant  claimed  a  large  sum  as  damages 
for  the  appellee's  failure  to  switch  cars  to  and  from  its  mill 
during  the  three  or  four  days  in  question,  it  failed  to  prove 
2.  samb:   dam-   ^^7  which  are  recoverable.     During  the  time, 
■***•  it  made  no  effort  to  get  its  product  to  or  from 

the  cars  on  the  public  or  team  track,  and  claimed  loss  of 
profits  and  rent  of  mill  as  the  measure  of  its  damage.  Every 
person  who  is  injured  by  the  wrongful  act  of  another  must 
use  reasonable  efforts  to  limit  the  effect  of  the  act.  Keiman 
V.  Heaton,  69  Iowa,  136;  Raridan  v.  Central  Iowa  By.  Co., 
69  Iowa,  527.  Little  v.  McGuire,  43  Iowa,  447.  It  is  very 
evident  that  appellant  might  have  moved  grain  from  the 
cars  on  the  public  track  to  its  mill,  and  the  product  of  its 
mill  to  the  cars,  at  a  trifling  expense  compared  with  the 
profits  on  its  business  during  the  time,  and,  such  being  the 
case,  it  had  no  legal  right  to  refuse  or  neglect  to  do  so  and 
then  demand  the  greater  sum.     The  cases  cited  by  the  ap- 
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pellant  in  support  of  its  claim  to  profits  are  not  in  point 
They  are  Richmond  v.  Railway  Company,  40  Iowa,  264; 
Oibson  V.  Fischer,  68  loWa,  29;  Willis  v.  City  of  Perry, 
92  Iowa,  297 ;  Findlay  v.  Carson,  97  Iowa,  637 
The  judgment  was  right,  and  it  is  affirmed. 


Tin)EPENDENT  ScHOOL  DISTRICT  OP  Le  Mabs,  lowa.  Appel- 
lant, V.  The  Le  Mabs  City,  Watbb  and  Light  Com- 
pany, ET  AL. 

Waterworks    franchise:     rates:     contract:     consideration.     Sec- 

1  tions  471,  473  Code  1873  authorized  a  municipality  to  contract 
with  a  private  person  for  the  construction  of  waterworks  and 
to  regulate  by  agreement  the  rates  to  be  charged  for  water;  and 
a  provision  in  the  contract  for  providing  water  free  to  the 
public  schools  was  not  void  for  want  of  consideration. 

Same.    A  contract  for  supplying  water  to  a  city  which  provides 

2  in  its  schedule  of  rates  for  furnishing  the  schools  free  of 
charge,  includes  water  for  the  schools  for  sewerage  purposes 
when  required,  even  though  no  sewers  had  been  constructed 
at  the  date  of  the  contract. 

Same:    enforcement  of  contract.    Every  consumer  of  city  water, 

3  under  a  contract  between  the  city  and  a  private  person  to 
supply -the  same  and  fixing  the  rates  therefore,  is  privy  to  the 
contract  to  such  an  extent  that  he  may  enforce  his  rights  there- 
under. 

Constitutional  law.    The  provision  in  a  contract  for  supplying  a 

4  city  with  water,  that  the  same  shall  be  without  charge  to  the 
school  district,  is  not  in  violation  of  any  provision  of  the  State 
or  Federal  Constitutions. 

Appeal  from  Plymouth  District  Court. —  Hon.  F.  R.  Gay- 
nob,  Judge. 

Thubsday,  June  7,  1906. 

Action    of   mandamus    to   compel    the    defendant   to 
furnish  the  plaintiff  water  for  its  school  buildings.     Judg- 
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ment  on  a  demurrer  for  the  defendants.     The  plaintiff  ap- 
peals.—  Reversed. 

Struble  <&  Strvble,  for  appellant 

Zinh  &  Roseherry,  for  appellees. 

.  Shekwiw,  J. —  The  plaintiff  is  now,  and  was  on  the  Ist 
day  of  Octoher,  1888,  a  school  corporation  organized  under 
the  laws  of  this  state,  with  territory  coextensive  with  the 
boundaries  of  the  city  of  Le  Mars,  a  municipal  corporation 
of  the  second  class.  On  the  1st  of  October,  1888,  the  city 
passed  an  ordinance  entitled  "  An  ordinance  to  provide  for 
supply  of  water  for  the  inhabitants  of  Le  Mars,  Iowa,  for 
domestic  use,  for  fire  protection,  and  for  other  purposes." 
The  ordinance  gave  to  J.  M.  Dunn,  his  heirs  and  assigns, 
the  exclusive  right  for  the  term  of  26  years  to  use  the 
streets,  alleys,  and  public  grounds  of  the  city  for  the  pur^ 
pose  of  erecting  and  maintaining  a  system  of  waterworks. 
The  ordinance  provided  for  the  acceptance  of  its  conditions 
in  writing  within  30  days  after  its  passage,  and  that  when 
accepted,  it  should  constitute  a  contract  between  the  city  and 
Dunn,  his  heirs^  and  assigns.  The  conditions  of  the  ordi- 
nance were  accepted  in  writing  by  Dunn  within  the  time 
required  thereby.  The  ordinance  required  Dunn  to  erect  a 
water  plant  and  to  lay  at  least  three  miles  of  water  mains 
within  a  short  time,  and  provided  for  the  extension  of  the 
mains  and  service  as  the  increasing  needs  of  the  people  of 
the  city  should  demand.  Section  14  thereof  also  provided 
as  follows :  "  Said  grantee,  his  heirs  or  assigns,  shall  dur- 
ing the  existence  of  this  franchise  perform  each  and  every 
condition  specified  in  this  ordinance."  Section  16  of  the 
ordinance  is  as  follows,  so  far  as  it  is  material  to  the  pres- 
ent inquiry:  "  The  following  shall  be  the  maximum  water 
rates  to  be  charged  annually  by  said  grantee,  his  heirs  or 
assigns,  for  the  use  of  water  until  changed  as  hereinafter 
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provided."  Following  this  is  a  long  schedule  enumerating  the 
service  for  which  the  maximum  charges  are  fixed  by  the  sec- 
tion, including  therein  public  and  private  bath  tubs,  hotels, 
restaurants,  boarding  houses,  and  public  and  private  water- 
closets  and  urinals.  Churches  and  schools  were  designated 
therein  as  free.  At  the  time  the  ordinance  was  passed  the 
plaintiff  owned  and  used  three  school  buildings  which  have 
ever  since  been  furnished  free  water  for  drinking,  cleaning, 
and  heating  purposes  by  Dunn  and  his  successors.  In  1904, 
the  plaintiff  erected  a  high  school  building  on  the  site  for- 
merly occupied  by  one  of  the  three  old  buildings.  The  new 
building  is  modern  and  is  provided  with  the  usual  and  neces- 
sary water-closets  and  urinals  which  are  connected  with  the 
sewer  system  now  in  use  in  the  city.  After  the  completion 
of  the  building  the  plaintiff  applied  to  the  defendant  for  a 
sufficient  supply  of  water  for  said  building  free  of  charge, 
and  the  defendant  refusing  to  so  furnish  it,  this  action  was 
commenced. 

The  petition  states  the  plaintiff^s  case  substantially  as 

set  out  herein.     The  answer  alleges  that  there  was  no  sewer 

system  in  Le  Mars  when  the  ordinance  was  passed,  and  that 

1  Watbrwobks    ^^®   water-closets,   urinals,   and   heating   plant 

rates-TomVact:  placp<l  ^^  the  ucw  buildiug  wcrc  not  contem- 

consideration.    pj^^^j  ^^  ^^^  plaintiff  at  that  time.     It  further 

alleges  that  the  city  had  no  power  to  enact  an  ordinance  re- 
quiring the  grantee  therein  to  furnish  water  to  churches  and 
schools  without  compensation  therefor,  and  that  the  require- 
ment is  contrary  to  chapter  10,  title  4,  of  the  Code  of  1873, 
and  contrary  to  the  provisions  of  title  5  of  the  Code  of  1897. 
The  answer  further  pleads  that  such  requirement  is  void  be- 
cause in  contravention  of  the  provisions  of  the  Constitutions 
of  the  United  States  and  of  this  state,  declaring  that  no  person 
shall  be  deprived  of  .  .  .  property  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation,  nor  shall  any  person  be  denied 
the  equal  protection  of  the  law.     This  provision  of  the  or- 
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dinanoe  is  also  said  to  be  violative  of  the  Constitution  of  this 
state  which  requires  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation.  The  demurrer  raises  the  legal 
sufficiency  of  the  several  defenses  plead.  Under  section  471 
of  the  Code  of  1873,  the  city  of  Le  Mars  had  the  power  to 
erect  waterworks  itself,  or  to  authorize  the  erection  of  the 
same  by  a  person  or  corporation.     Section  473  provided: 

When  the  right  to  build  and  operate  such  works  is  granted 
to  private  individuals  or  incorporated  companies  by  said 
cities  and  towns,  they  may  make  such  grant  to  enure  for  a 
term  of  not  more  than  twenty-five  years,  and  authorize  such 
individual  or  company  to  charge  and  collect  from  each  person 
supplied  by  them  with  water  such  water  rent  as  may  be 
agreed  upon  between  said  person  or  corporation  so  building 
said  works  and  said  city  or  town,  and  such  cities  or  towns 
are  authorized  and  empowered  to  enter  into  a  contract  with 
the  individual  or  company  constructing  said  works  to  supply 
said  city  or  town  with  water  for  fire  purposes,  etc. 

This  statute  gave  the  city  of  Le  Mars  the  right  to  con- 
tract not  only  for  water  for  municipal  purposes,  but  for  the 
rate  which  should  be  charged  other  consumers  thereof.  The 
express  power  thus  granted  was  to  be  exercised  by  the  city 
in  the  interests  and  for  the  benefit  of  the  inhabitants  of  the 
city  who  might  wish  to  become  patrons  of  a  water  plant 
erected  by  an  individual  or  a  corporation,  and  included  with- 
in its  purview  all  consimiers,  whether  such  consumers  might 
be  individuals  or  corporations,  secular  or  religious.  That 
the  ordinance  and  its  acceptance  by  Dunn  constituted  a  con- 
tract binding  him  and  the  city,  as  stated  therein,  cannot  be 
successfully  questioned.  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids,  118  Iowa,  234. 

At  the  time  the  contract  was  entered  into  the  plaintiff 
occupied  territory  coextensive  with  the  boundaries  of  the  city 
of  Le  Mars.  It  was  and  is  a  body  corporate  with  power  to 
hold  property  and  make  contracts.  The  city  should  be,  and 
doubtless  is,  as  deeply  interested  in  its  financial  welfare  as 
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it  is  in  the  welfare  of  any  other  corporation  or  any  in- 
dividual dwelling  within  its  corporate  limits,  and  we  know 
of  no  sound  legal  reason  why  the  city  could  not  contract  in 
its  behalf  as  well  as  in  behalf  of  other  corporations  and  of 
individuals.  If  the  contract  had  named  a  definite  sum  that 
should  be  paid  for  water  by  schools  and  churches,  it  would 
hardly  be  contended  that  the  cily  had  no  authority  to  make 
such  a  contract.  If  it  be  true  then  that  the  plaintiff  was 
and  still  is  entitled  to  the  benefit  of  the  contract  made  by  the 
city,  it  must  follow  that  the  amount  to  be  paid  for  water 
thereunder  is  of  no  importance,  and  that  a  contract  to  furnish 
it  without  charge  is  not  beyond  the  power  of  the  city,  nor  is 
such- agreement  without  consideration,  for  the  contract  or 
franchise  is  to  be  considered  as  a  whole,  and  the  stipulation  to 
furnish  free  water  to  schools  and  churches  is  clearly  one  of 
the  considerations  for  the  franchise.  1  Famham  on  Waters, 
section  159  (Ed.  1904) ;  Boise  City  v.  Water  Co.,  4  Idaho, 
351,  39  Pac.  562 ;  M.  E.  Church  v.  Water  Co.,  20  Ohio  Cir. 
Ct  R  578. 

The  appellees  say  that,  conceding  the  plaintiff  has  the 
right  under  the  ordinance  to  use  water  for  drinking  and 
cleaning  purposes  without  charge,  it  has  no  right  thereun- 
der to  use  it  for  water-closets,  urinals,  and  for 
*'     ***'  heating  purposes  without  paying  for  the  same. 

There  is  trouble  with  this  contention.  In  the  first  place, 
while  there  was  no  sewer  system  in  operation  in  Le  Mars 
when  the  ordinance  was  passed  and  the  rates  agreed  upon, 
it  was  clearly  contemplated  by  the  schedule  of  rates  and  by 
other  parts  of  the  ordinance  for  it  specifically  fixes  the  rates 
for  water-closets,  urinals,  and  other  services  which  common 
knowledge  and  experience  demonstrate  are  not  practicable  or 
demanded  until  a  sewer  system  is  provided.  In  the  second 
place,  the  plaintiff's  use  of  the  water  was  not  limited  by  ex- 
press language  or  by  implication,  and  if  the  parties  contem- 
plated that  the  future  growth  and  improvement  of.  the  city 
would  demand  water-closets  and  urinals  in  public  and  private 
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buildings,  there  is  no  reason  for  saying  that  the  public 
school  buildings  were  excluded  by  implication  from  such 
consideration.  It  may  as  well  be  said  that  because  there  was 
no  sewer  at  the  time,  the  rate  fixed  for  such  conveniences 
is  not  to  govern. 

It  is  further  contended  that  there  is  no  privity  of  con- 
tract between  the  parties  and  therefore  that  the  plaintiff  has 
no  right  to  maintain  this  action.     If  this  be  true,  it  is  plain 
that  no  inhabitant  of  the  city  may  maintain  an 

S.  Sami:  en-  •■  • 

forccment        actiou  to  compcl  a  private  water  company  to 

of  contract.  .  .■..  ^ii* 

comply  with  its  contract  with  the  city  to 
furnish  the  inhabitants  thereof  water  for  domestic  purposes, 
and  JVC  do  not  think  that  such  a  rule  can  possibly  obtain. 
The  statute  granting  the  city  power  to  authorize  private  per- 
sons or  corporations  to  construct  waterworks  and  giving  the 
city  power  to  fix  the  rates  by  contract,  impliedly,  at  least, 
makes  every  consumer  of  water  thereunder  privy  to  the  con- 
tract to  such  an  extent  as  to  enable  him  to  enforce  his  rights 
under  the  contract.  Otherwise,  the  individual  would  be 
without  redress  unless  the  city  acted  in  his  behalf,  and  its 
authorily  so  to  do  may  well  be  questioned  under  the  rule  that 
every  action  must  be  prosecuted  by  the  real  party  in  interest. 
It  cannot  be  denied  that  a  franchise  granted  under  this  stat- 
ute imposes  the  public  duty  of  furnishing  water  to  all  per- 
sons whose  property  is  reached  by  the  defendants'  pipes. 
Louisville  Oas  Co.  v.  Citizens'  Gaslight  Co.,  115  U.  S.  683 
(6  Sup.  Ct  265,  29  I^  Ed  510) ;  New  Orleans  Gaslight 
Co.  V.  Louisanna  Light  &  H.  P.  Mfg.  Co.,  115  U.  S.  650, 
(6  Sup.  Ct.  252,  29  L.  Ed.  516) ;  Haugen  v.  Albina  Light 
&  Water  Co.,  21  Or.  411  (28  Pac  244,  14  L.  R.  A.  424.) 

The  contract  having  been  made  for  the  benefit  of  the 
plaintiff,  it  may  surely  maintain  an  action  of  mandamus  to 
compel  its  performance.  Famham  on  Waters,  sections  159d, 
160.  See,  also,  German  State  Bank  v.  Water  &  Light  Co,, 
104  Iowa,  717;  Daily  v.  Minnick,  117  Iowa,  563;  Tweed- 
dale  V.  Tweeddale,  116  Wis.  517  (93  N.  W.  440,  61  L.  R.  A. 
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609);  Dean  v.  Walker,  107  111.  540  (47  Am.  Rep.  ^67). 
This  holding  is  not  in  conflict  with  the  cases  cited  by.  the 
appellees  in  which  this  court  held  that  water  companies  were 
not  liable  to  individuals  for  damages  by  fire.  See  Davis  v. 
Water  Works,  54  Iowa,  59 ;  Becker  v.  Water  Works,  79  Iowa, 
419 ;  and  Van  Horn  v.  City  of  Des  Moines,  63  Iowa,  447, 
where  a  recovery  was  asked  of  the  city. 

The  constitutional  questions  raised  by  the  answer  have 
been  argued  with  much  earnestness  but  we  are  unable  to  see 
how  they  aflFect  this  case.  If  the  city  were  now  attempting 
4.  coNSTiTu-  ^  establish  the  rate  contended  for  by  the  appel- 
TioMAL  LAW.  ^gi^^  thcrc  would  be  force  in  the  appellee's  sev- 
eral points,  but  such  is  not  the  present  case.  The  contract 
entered  into  by  the  city  and  Dunn  was  one  they  both  might 
lawfully  make,  and  having  made  it,  both  parties  and  their 
privies  are  bound  thereby.  The  plaintiflF  asks  nothing  more 
than  the  enforcement  pf  a  legal  contract,  and  this  we  think 
it  entitled  to  on  both  reason  and  authority. 

The  judgment  is  reversed,  and  the  case  remanded  for 
proceedings  in  harmony  with  this  opinion. —  Reversed. 


Sarah  Hammer,  as  Administrator  of  the  Estate  of  Louis 
H.  Hammer,  Deceased,  Appellee,  v.  Rose  Janowitz, 
Doing  Business  as  the  "  The  Sioux  City  Boiler  and 
Sheet  Iron  Works,"  Appellant 

Master  and  servant:    negligence:    finding  of  facts.    Where  there 

1  is  a  substantial  conflict  in  the  evidence  as  to  whether  a  servant 
was  injured  as  the  result  of  a  latent  defect  in  machinery  for 
which  the  master  was  not  liable,  or  because  of  the  negligent 
manner  of  its  erection  and  maintenance,  the  finding  of  the  jury 
is  conclusive. 

Assumption   of  risk.    Where  the   danger   incident   to  a   servant's 

2  employment  is  not  so  apparent  that  he  must  have  known  of  it, 
or  by  the  exercise  of  ordinary  care  ought  to  have  discovered  it, 
he  cannot  be  held  as  a  matter  of  law  to  have  assumed  the  risk. 
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Expert  evidence.    Qrdinarily  an  expert  may  give  his  opinion  as  to 

3  tiie  safe  or  proper  manner  of  constructing,  operating  and  using 
mechanical  appliances. 

Misconduct  of  counsel:    offer  of  irrelevant  evidence.    Misconduct 

4  of  counsel  may  be  predicated  upon  a  repeated  effort  to  get 
evidence  before  the  jury  which  has  been  ruled  out,  but  where 
there  is  nothing  to  indicate  that  the  rejected  evidence  was  not 
offered  in  good  faith,  prejudice  will  not  be  presumed. 

Negligence:  death:  measure  of  damages:  instruction.  The 
•  5  measure  of  damages  for  negligently  causing  the  death  of  a 
person  is  the  present  worth  of  such  sum  as  would  have  come 
to  the  estate  of  decedent  at  the  end  of  his  natural  life;  and  in 
estimating  the  same  the  jury  should  take  into  consideration  the 
age,  expectancy,  health,  occupation,  habits,  experience  and 
earning  capacity  of  decedent  and  all  other  proven  circumstances 
bearing  upon  his  business  prospects,  so  far  as  they  depend 
upon  his  personal  ability,  capacity,  efforts  and  management. 

Appeal  from  Woodbury  District  Court. —  Hon.   John  F. 
Olivkb,  Judge. 

Tuesday,  June  12,  1906. 

Action  at  law  to  recover  damages  for  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused  by  the  defend- 
ant's negligence.  Verdict  and  judgment  for  the  plaintiff, 
and  defendant  appeals. —  Affirmed. 

Henderson  &  Fribourg,  for  appellant 

Hallam  &  Munger,  for  appellee. 

Weaves,  J. —  At  the  time  of  the  accident  in  question 
Louis  H.  Hammer  was  employed  in  and  about  a  boiler  shop 
owned  and  operated  by  the  appellant.  This  shop  was  sup- 
plied with  an  overhead  traveling  crane,  so  called,  an  ap- 
paratus weighing  about  one  thousand  two  hundred  pounds 
and  mounted  on  four  wheels,  moving  upon  a  track  or  rails 
suspended  from  the  upper  timber  or  frame  work  of  the 
building.  On  May  18,  1904,  the  crane,  while  carrying  a  load 
of  about  one  thousand  six  hundred  pounds,  fell  to  the  floor 
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beneath,  striking  and  fatally  injuring  the  intestate,  who 
was  there  engaged  in  the  line  of  his  duty.  It  is  charged 
that  appellant  failed  to  exercise  due  care,  in  that  the  tracks 
were  not  properly  placed,  braced,  or  secured,  thus  render- 
ing them  liable  to  spread  under  the  loaded  crane,  and  the 
wheels  of  the  crane  liable  to  leave  the  tracks,  and  the  en- 
tire apparatus  to  fall  upon  the  workmen  below.  The  an- 
swer admits  the  employment  of  the  deceased  by  the  defend- 
ant and  his  injury  and  death,  substantially  as  charged,  but 
denies  all  allegations  of  negligence  on  her  part.  She  al- 
leges the  use.  of  the  utmost  care  on  her  part  in  the  purchase, 
inspection,  erection,  and  use  of  the  crane,  and  alleges  that 
the  accident  was  caused  by  a  defect  in  a  casting  constitut- 
ing a  part  of  the  apparatus,  which  defect  was  concealed 
from  and  unknown  to  defendant  and  her  agents,  notwith- 
standing their  careful  inspection.  It  is  further  alleged  that 
deceased  had  as  full  knowledge  as  the  defendant  or  her 
agents  concerning  the  crane  and  the  manner  of  its  erection 
and  operation,  and  continued  in  the  employment  without 
protest  or  objection,  and  without  any  assurance  or  promise 
by  defendant  of  any  cliange  or  alteration  therein. 

I.  Appellant  insists  with  much  earnestness  that  the 
evidence  is  insufficient  to  justify  a  verdict  for  the  plaintiff. 
With  this  view  we  are  unable  to  agree.  It  is  the  theory  of 
1  Master  AND  ^^  appellant  that,  by  reason  of  an  imperfect 
%eiiceT*fin^'  csstihg  with  rcspcct  to  which  no  negligence 
ing  of  facts.  ^gg  chargeable  to  her,  the  crane  or  car  on 
which  it  was  mounted  broke,  thus  causing  the  fall,  which 
ordinary  prudence  and  foresight  could  not  have  foreseen  or 
guarded  against.  The  appellee  contends  that  the  crane  or 
car  left  the  tracks  because  of  the  negligent  manner  in  which 
they  were  constructed  and  maintained,  and  that  the  break- 
ing of  the  wheel  or  part  to  which  the  appellant  refers  was 
caused  by  the  fall  upon  the  earth  floor.  Each  of  these 
theories  has  fair  support  in  the  testimony,  and  it  is  the 
most  familiar  rule  of  law  applicable  to  this  class  of  cases  that 
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the  truth  of  a  contention  upon  which  there  is  conflicting  tes- 
timony is  for  the  jury  to  determine.  There  was  evidence 
that  the  gauge  of  the  track  on  which  the  crane  was  opefated 
was  not  uniform,  and  that  in  places  rails  were  so  far  spread 
that,  when  the  wheels  hu^ed  close  to  the  rail  on  one  side^ 
the  wheels  upon  the  other  side  had  a  bearing  on  the  rail 
of  only  a  quarter  to  half  an  inch,  while  in  other  places  the 
gauge  was  so  narrow  as  to  bind  the  wheels.  The  building 
was  of  frame  construction,  and  there  was  evidence  tending 
to  show  that  the  bracing  of  the  tracks  was  insufficient  for 
the  purposes  of  safety.  The  accident  was  of  a  kind  that 
the  ascertainment  of  its  cause  is  of  necessity  almost  entirely 
a  matter  of  inference,  rather  than  direct  proof,  and  this  in- 
ference was  for  the  jury  to  draw  from  all  the  proved  facts 
and  circumstances.  The  fact  that  one  witness  may  have 
testified  that  the  wheel  broke  before  the  crane  fell  is  not 
conclusive  upon  the  jury,  if  from  all  the  circumstances  they 
believe  the  statement  to  be  a  mistake  or  an  untruth. 

Nor  do  we  find  any  dear  showing  of  assumption  of 
risk  by  the  deceased  which  enables  us  to  say  as  a  matter  of 
law  that  no  right  of  recovery  exists  in  favor  of  his  estate. 
8.  AssuMFTxoif  I^  ^^^  *^^  ^^*y  ^^  appellant  to  furnish  him 
or  mux.  ^  reasonably  safe  place  to  work,  and  he  had  the 

right  to  assume  that  the  duty  had  been  performed.  The 
defective  and  unsafe  condition,  if  it  existed  as  claimed  by 
appellee,  was  not  of  such  glaring  and  apparent  character, 
or  so  immediately  under  his  eye,  that  we  may  say  he  must 
have  known  of  it,  or  as  a  man  of  ordinary  care  and  pru- 
dence ought  to  have  discovered  it  and  retired  from  the  dan- 
gerous service.  Dolan  t?.  Railroad,  135  Cal.  435  (67  Pac 
686);  Coal  Co.  v.  Bruce,  150  111.  449  (37  N.  E.  912); 
Railroad  Co.  v.  Cornelius,  14  Ind.  App.  339  (43  N.  E.  31) ; 
Shehek  v.  Cracker  Co.,  120  Iowa,  414;  Railroad  v.  Baker 
(Tex.  Civ.  App.),  58. S.  W!  964;  4  Thompson's  Negligence, 
section  4650. 

II.  One  Chubb,  a  mechanical  engineer,  testifying  as 
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an  expert  in  plaintiff's  behalf,  was  permitted  to  describe  how 
the  track  for  the  crane  in  appellant's  shop  was  constructed 
8.  ExpMT  ^^^^  braced,  and  to  state  what  he  considered 

EviDENCB.  ^^  proper  and  safe  method  or  plan  Sot  such 
a  structure,  and  the  admission  of  this  evidence  is  assigned 
as  error.  The  objection  is  not  well  taken.  An  expert  wit- 
ness, testifying  concerning  conditions,  causes,  and  effects 
which  require  special  study,  skill,  and  experience  to  under- 
stand and  explain,  is  permitted  to  give  his  opinions  and 
conclusions  to  the  jury,  and  ordinarily  the  safe  or  proper 
manner  of  constructing,  operating,  and  using  mechanical 
appliances  comes  within  this  rule.  The  principle  has  often 
been  recognized,  and  expert  opinion  evidence  held  admissi- 
ble upon  the  strength,  sufficiency,  and  safety  of  a  building 
or  other  structure  or  mechanical  appliance  which  is  the 
subject  of  controversy.  Quigley  v.  Manufacturing  Co.,  50 
N.  Y.  Supp.  98 ;  Tucker  v.  Williams,  2  Hilton.  (N.  Y.)  562 ; . 
Turner  v.  Haar,  114  Mo.  335  (21  S.  W.  737);  Cole  v. 
Clarke,  3  Wis.  323 ;  Insurance  Co.  v.  Pruitt,  65  Tex.  125 ; 
Bettys  V.  Denver,  115  Mich.  228  (73  N.  W.  138)  j  Cobb  v. 
Railroad  Co.,  149  Mo.  609  (50  S.  W.  894) ;  Line  v.  Mason, 
67  Mo.  App.  279;  McOonigle  v.  Kane,  20  Colo.*  292  (38 
Pac.  367);  Fitts  v.  Railroad  Co.,  59  Wis.  323  (18  N.  W. 
186) ;  Hall  v.  Murdock,  114  Mich.  233  (72  N.  W.  150) ; 
Hartford  P.  Co.  v.  Harmer,  2  Ohio  St.  452  (5  Am.  Dec 
684);  Railroad  Co.  v.  Johnston,  78  Tex.  536  (15  S.  W. 
104) ;  Electric  Co.  v.  Sweet,  57  N.  J.  Law,  224  (30  Atl. 
553) ;  Fischer  v.  Packing  Co.,  77  Mo.  App.  108;  Brabbits 
V.  Railroad  Co.,  38  Wis.  289 ;  Pullman  Co.  v.  Harkvns,  55 
Fed.  932  (5  C.  C.  A.  326)  ;  8neda  v.  Libera,  65  Minn. 
337  (68  K  W.  36) ;  Sowden  v.  Idaho  Mfg.  Co.,  55  Cal. 
450;  Grant  v.  Vamey,  21  Colo.  329  (40  Pac.  771);  Mc 
Namara  v.  Logan,  100  Ala.  187  (14  South.  175) ;  Lapham 
V.  Insurance  Co.,  24  Pick.  (Mass.)  1 ;  Kuhns  v.  Railroad 
Co.,  70  Iowa,  564;  Betts  v.  Railroad  Co.,  92  Iowa,  343; 
Taylor  v.  Coal  Co.,  110  Iowa,  40.     The  testimony  com- 


June  1906]  Hammeb  v.  Janowitz.  25 

plained  of  by  the  appellant  comes  fairly  within  the  approved 
doctrine  of  the  cases,  and  there  was  no  error  in  its  admis- 
sion. 

III.  Counsel  for  appellee  sought  to  prove  that  the  ap- 
pellant was  indemnified  against  liability  by  a  policy  of  in- 
surance to  pay  for  which  a  portion  of  the  wages  of  the  intes- 
MiscoHDucT  ^^^^  ^*^  ^^"  withheld.  Upon  appellant's  ob- 
offe?o?fnrdc-  j^ctiou  the  witncss  was  not  allowed  to  answer, 
vant  evidence.  ^^^  ^y^^  testimony  was  cxcludcd.  Thereupon 
counsel  asked  to  have  a  record  made  of  his  offer,  and  the 
following  colloquy  ensued  (we  quote  from  the  record) : 
"  Judge :  Yes,  but  you  may  go  outside  and  make  the  rec- 
ord there.  It  cannot  be  made  here.  Mr.  Hallam:  Does 
the  court  mean  to  insinuate  that  he  would  throw  us  out  in 
this  matter  ?  Judge :  No,  I  do  not  mean  to  insinuate  any- 
thing. If  you  want  to  make  the  record,  we  will  step  out 
here  with  the  reporter  and  let  you  make  it.  The  questions 
are  not  proper  to  ask  in  the  presence  of  the  jury.  Mr. 
Hallam:  Well,  we  would  like  to  do  so  then,  your  honor. 
Judge:  Well,  you  may  go  out  and  make  the  record,  or 
make  it  when  the  jury  retires."  Whereupon  the  court, 
counsel,  witness,  and  reporter  retired  from  the  presence  of 
the  jury  into  an  adjoining  room,  where  the  witness  was  in- 
terrogated, and  then  the  further  taking  of  testimony  was 
resumed  in  the  presence  of  the  jury.  These  matters  are 
assigned  as  showing  prejudicial  misconduct  on  part  of  coun- 
sel which  should  be  held  to  invalidate  the  verdict.  Aside 
from  the  fact  that  counsel  allowed  his  zeal  to  betray  him 
into  language  somewhat  lacking  in  the  deference  and  re- 
spect due  to  the  court,  we  see  nothing  in  this  record  calling 
for  criticism.  It  was  his  right  to  offer  the  testimony,  if  he 
believed  it  admissible,  and  to  preserve  a  record  of  his  offer 
and  exception.  Had  he  contumaciously  persisted  in  trying 
to  get  the  matter  before  the  jury,  and  thus  override  the  rul- 
ing against  him,  we  might  well  feel  justified  in  regarding 
it  as  prejudicial  misconduct.     State  v.  Boscum,  119  Iowa, 
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330.  But  we  see  nothing  in  the  record  to  indicate  that  the 
offer  was  not  made  in  good  faith,  nor  can  we  presume  that 
appellant  was  or  could  have  been  prejudiced  thereby.  It  is 
constantly  happening  that  parties  to  a  jury  trial  propound 
questions  and  offer  testimony  which  the  courts  deem  inad- 
missible, and  record  is  made  of  the  offer  and  ruling  for  use 
if  need  be  on  appeal ;  and  if  the  fact  of  offering  incompetent 
or  immaterial  testimony,  which  is  excluded,  is  to  be  held  a 
cause  for  granting  a  new  trial,  few,  if  any,  verdicts  could 
stand  the  test  of  such  rule. 

IV.  Upon  the  measure  of  plaintiff's  recovery  the  court 
instructed  the  jury  as  follows : 

Paragraph  10.  If,  under  the  evidence  and  instructions 
given  you  in  this  charge,  you  should  find  for  the  plaintiff, 
you  will  then  proceed  to  determine  from  the  evidence  and 
6.  nkgligknce:  asscss  the  amount  of  her  recovery  herein  and 
o^damJJS*:"^*  ^^^  mcasurc  of  such  recovery  if  any,  will  be 
instruction.  ^hc  present  worth  or  value  of  the  estate  which 
the  said  Louis  H.  Hamner  would  reasonably  be  ex- 
pected to  have  saved  and  accumulated  if  he  had  lived 
out  the  natural  term  of  his  life.  The  measure  of  re- 
covery, in  cases  of  this  character,  is  not  the  sum  which, 
when  placed  at  interest  will  yield  an  amount  equal  to  the 
income  of  the  deceased  at  the  time  of  his  death;  nor  the 
amount  necessary  for  the  support  of  his  family.  But,  as 
already  stated,  it  is  that  amount  estimated  at  its. present 
worth,  which  under  all  the  circumstances  disclosed  in  the 
evidence,  you  believe  would  have  come  to  his  estate  at  the 
end  of  his  natural  life.  In  estimating  such  damages,  if 
any  you  award  the  plaintiff,  you  may  and  should  consider, 
so  far  as  shown  by  the  evidence,  the  age  and  occu- 
pation of  the  said  Louis  H.  Hamner  at  the  time  of  the  injury 
which  caused  his  death,  his  bodily  health  and  ability  to  earn 
money,  his  habits  as  to  industry,  thrift,  and  economy,  if  any 
such  have  been  shown,  the  contingencies  of  life,  sudi  as  ill 
health,  nonemployment,  increase  or  diminution  in  earning 
capacity  as  age  advances,  and  all  the  other  facts  and  circum- 
stances in  evidence  tending  to  show  the  amount,  if  any,  that 
the  estate  might  have  accumulated  if  he  had  lived  out  the 
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term  of  his  natural  life^  and  award  the  plaintiff  sud^  a  sum 
as  you  helieve  from  the  evidence^  under  the  rules  as  herein 
stated,  will  be  a  fair  and  reasonable  compensation  for  the 
loss  sustained  by  the  estate  of  the  said  Louis  H.  Hamner,  as 
a  result  of  his  death. 

It  is  said  by  appellant  that  the-  true  measure  is  the 
fair  and  reasonable  compensation  for  the  loss  sustained  by 
the  estate  of  the  decedent  on  account  of  his  premature  death, 
and  that,  while  the  foregoing  instruction  properly  states  the 
principle  in  the  concluding  sentence,  it  is  in  conflict  with  the 
previous  statement,  and  therefore  confusing  and  mislead- 
ing. We  do  not  find  the  instruction  open  to  the  objec- 
tion here  made.  The  paragraph,  read  as  a  whole,  clearly 
and  fairly  states  the  rule,  so  fav  as  it  is  possible  for  the 
measure  of  such  damages  to  be  formulated  into  rule.  It  is 
theoretically  and  intrinsically  correct  to  say  that  the  in- 
jury which  the  estate  of  the  deceased  has  suffered  by  reason 
of  his  death  is  the  sum  or  value  of  the  property  which  he 
would  thereafter  have  accumulated,  but  for  the  negligence 
by  which  his  life  has  been  prematurely  ended.  As  the  fu- 
ture is  a  sealed  book,  it  is,  of  course,  impossible  to  show  by 
any  certain  proof  the  amount  of  the  damage  so  sustained, 
and  it  is  of  necessity  left  for  the  jury  to  estimate,  taking 
into  consideration  the  age  of  the  decedent,  his  expectancy 
of  life,  his  health,  occupation,  habits,  experience,  earning 
capacity,  and  all  other  proved  circumstances  bearing  upon 
his  business  prospects,  so  far  as  they  depended  upon  his  per- 
sonal ability,  capacity,  efforts,  and  management.  In  short, 
the  measure  of  the  recovery  is  the  reasonable  present  value 
of  his  life  to  his  estate,  and  this,  we  think,  is  the  fairly  ex- 
pressed rule  of  the  instruction  given  by  the  trial  court 
Donaldson  V.  Railroad,  18  Iowa,  290;  Walters  v.  Railroad, 
36  Iowa,  460 ;  Van  Oent  v.  Railroad,  80  Iowa,  528 ;  Simon- 
son  V.  Railroad,  49  Iowa,  92 ;  Wheelan  v.  Railroad,  85  Iowa, 
177;  Hively  v.  Webster  Co.,  117  Iowa,  672;  Haas  v.  Rail- 
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road,  90  Iowa,  259 ;  Locke  v.  Railroad,  46  Iowa,  109 ;  Lowe 
V.  Railroad,  89  Iowa,  420. 

Some  other  questions  have  been  suggested  in  argument, 
but,  so  far  as  they  fairly  arise  upon  the  record,  they  are 
governed  by  the  conclusions  we  have  already  announced. 

We  find  no  substantial  error,  and  the  judgment  of  the 
district  court  is  afftrmed. 


W.  A,   Brayton,  Appellant,  v.   Allen  L.  Boomer,  Ap- 
pellee. 

Landlord  and  tenant:    termination  of  lease:    instruction.    In  an 

1  action  for  rent,  where  the  tenant  claims  a  termination  of  the 
lease  by  agreement,  but  ^serves  no  statutory  notice  for  its  ter- 
mination, he  is  not  entitled  to  an  instruction  respecting  the 
conditions  under  which  a  tenancy  at  will  may  be  terminated. 

Same:    assignment  of  lease:    release  of  original  tenant.    Where 

2  a  tenant  disposes  of  his  business  and  delivers  possession  of  the 
leased  premises  to  the  purchaser  with  an  agreement  that  the 
purchaser  thereafter  pay  the  rent,  all  of  which  is  made  known 
to  the  landlord  and  he  tacitly  consents  thereto,  the  original 
tenant  is  released  from  further  liability  for  the  rent. 

Instructions:    assumption  of  facts.    While  it  is  error  to  assume 

3  in  an  instruction  that  a  tenancy  in  fact  exists,  an  issue  re- 
specting which  there  is  a  dispute  in  the  evidence,  yet  if  the 
instructions  when  construed  as  a  whole  fairly  advise  the  jury 
of  the  law  of  the  case,  prejudice  will  not  be  presumed  from 
the  fact  that  a  single  paragraph  contains  such  erroneous  as- 
sumption. 

Termination  of  tenancy:    restoration.    Where  the  purchaser  of  a 

4  business  was  substituted  as  tenant,  the  fact  that  the  original 
tenant  allowed  part  of  the  goods  which  he  had  taken  under  his 
mortgage  to  remain  on  the  premises  for  a  time,  did  not  restore 
his  tenancy. 

Direction  of  verdict.    Where  there  is  evidence  to  support  a  finding 

5  for  either  party  it  is  error  to  direct  a  verdict. 

Appeal  from  Delaware  District  Court. —  Hon.  A.  S.  Blair, 

Judge. 
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Tuesday,  Juiste  12,  1906. 

AcTTOW  at  law  to  recover  monies  due  as  rent  of  real  es- 
tate. The  amount  demanded  in  the  petition  was  $378.80. 
The  jury  returned  a  verdict  in  favor  of  plaintiff  in  the  sum 
of  $120.  A  motion  for  new  trial  hy  plaintiff  was  over- 
ruled, and  there  was  judgment  on  the  verdict  Plaintiff  ap- 
peals.—  Affirmed. 

Bronson,  Carr  &  Sons,  for  appellant 

E.  C.  Perkins  and  Toran,  Arnold  &  Toran,  for  ap- 
pellee. 

Bishop,  J. —  Defendant  went  into  possession  of  the 
demised  premises,  a  business  building  in  Delphi,  on  June  1, 
1901,  under  an  oral  agreement  Respecting  such  agreement, 
it  is  the  contention  of  plaintiff  that  a  term  of  one  year  was 
agreed  upon,  which  term  was  subsequently  extended  to  Jan- 
uary 1,  1903 ;  and  he  alleges  that  following  the  latter  date 
defendant  continued  to  occupy  as  a  tenant  at  will  until 
about  April  1,  1904.  It  is  the  contention  of  defendant,  on 
the  other  hand,  that  the  agreement  was  for  a  tenancy  from 
month  to  month  and  to  terminate  at  such  time  as  defendant 
might  be  able  to  dispose  of  his  business,  and  he  says  that  in 
March,  1902,  he  did  sell  out  his  business  to  one  Clark,  who 
took  possession  and  was  accepted  as  a  tenant  by  plaintiff 
Both  parties  agree  that  the  rent  was  to  be  $10  per  month. 

I.  Plaintiff  requested  an  instruction  respecting  the  con- 
ditions under  which  a  tenancy  at  will  may  bq  terminated, 
and  the  manner  of  proceeding,  and  the  request  was  re- 
1.  Landlord  AKD.  fuscd.  We  think  there  was  no  error.  De- 
nation  of  fendant  did  not  pretend  to  have  served  a  no- 
instruction.  ticc  for  termination  under  the  statute.  He 
was  relying  wholly  upon  an  agrement  for  termination,  and 
if  he  failed  to  prove  the  same,  the  right  of  plaintiff  to  re- 
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cover  as  demanded  by  him  was  fully  made  out,  and  the  jury 
was  so  told  in  the  instructions  given. 

II.  In  the  eighth  instruction  given,  after  having  cor- 
rectly stated  the  law  applicable  to  the  facts  if  found  to  be 
as  contended  for  by  plaintiff,  the  court  proceeded  to  tell 
8.  Same:  assign-  *^^  ^^^^^   among  Other  things,   that  "  if  you 

"iTascVfSJig.  ^^^  horn  the  evidence  that  defendant  did 
inai  tenant.  j^^g^  ^^le  premises,  and  in  March,  1902,  he 
sold  out  his  business  to  Clark  and  delivered  possession  of 
the  building  to  him  with  agreement  that  he,  Clark,  was  to 
pay  the  rent  thereafter,  and  said  arrangement  was  made 
known  to  plaintiff  who  made  no  objections  thereto,  and  that 
he,  plaintiff,  tacitly  consented  thereto,  then  defendant  be- 
came relieved  from  liability  for  rent  accruing  after  that 
time."  The  giving  of  that  part  of  the  instruction  quoted  is 
relied  upon  as  error.  It  is  no  doubt  true  as  a  general  propo- 
sition that  a  tenant  for  a  term  fixed  continues  liable  on  the 
covenants  of  his  lease  notwithstanding  he  may  have  assigned 
to  another.  Harris  v.  Heackman,  62.  Iowa,  411 ;  Oas  Co.  v. 
Johnson,  123  Pa.  St.  576  (16  Atl.  799,10  Am.  St.  Rep.  553), 
And  if  the  tenancy  be  at  •will  it  can  be  terminated  by  one  of 
the  parties  only  by  service  of  notice  as  provided  by  the  stat- 
ute. Code,  section  2991.  No  one  will  question,  however, 
but  that  the  parties  to  a  tenancy,  whatever  the  character,  may 
by  mutual  consent  terminate  the  same  at  pleasure ;  and  con- 
sent in  form  of  words  is  not  necessary.  If  the  lessor,  with 
knowledge  of  the  assignment,  so  deal  with  the  parties  as  that 
his  consent  to  the  assignment  may  fairly  be  implied  —  in 
other  words,  that  he  tacitly  consented  thereto  —  it  is  suffi- 
cient.    Colton  V.  Qorham,  72  Iowa,  324. 

III.  The  tenth  instruction  given  is  complained  of  as 
error,  and  considered  by  itself  there  is  much  of  force  in  the 

contention.  It  reads  as  follows :  "  Evidence  has 
*•  is"?mpt?on"*'  been  offered  that  in  the  spring  of  1904  defend- 
ant took  back  from  Clark  a  portion  of  the  goods 
he  had  sold  Clark,  on  a  mortgage,  and  that  such  goods  re- 
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mained  on  said  premifles  for  a  short  time  until  disposed  of  by 
defendant  You  are  instructed  that  this  does  not  render  the 
defendant  liable  for  rent,  as  his  occupancy  was  under  said 
Clark  and  not  as  a  lessee  of  plaintiff-"  Now  in  this  instruc- 
tion there  is  assumed  a  tenancy  in  Clark,  and  this  in  face  of 
the  fact  that  plaintiff  by  pleading  and  evidence  was  contend- 
ing that  as  between  himself  and  Clark  a  tenancy  never  arose ; 
that  the  tenancy  of  defendant  continued  down  to  the  time  of 
the  commencement  of  this  action.  That  it  is  error  to  assume 
in  an  instruction  a  fact  as  true  which  is  in  issue  and  respect- 
ing which  the  evidence  is  conflicting  cannot  be  doubted.  We 
have  frequently  so  held.  Case  v.  Burrows,  52  Iowa,  146; 
Hutton  V,  Doxsee,  116  Iowa,  18.  But  the  instructions  given 
to  a  jury  are  to  be  considered  and  construed  together.  And 
if  in  connection  with  the  whole  a  paragraph  of  the  charge 
made  the  subject  of  challenge  is  not  misleading,  and  the  jury 
is  fairly  advised  as  to  the  law  of  the  case,  prejudice  will  not 
be  presumed  because  such  paragraph  standing  alone  may  not 
be  in  all  respects  appropriate  to  the  case.  Beaver  v.  Eagle 
Grove,  116  Iowa,  485 ;  Faust  v.  Eosford,  119  Iowa,  97. 

Now  here  the  court  told  the  jury  in  the  eighth  para- 
graph of  the  charge,  and  in  explicit  language,  that,  in  the 
absence  of  a  finding  that  plaintiff  had  accepted  Clark  as  a 
tenant  when  the  latter  went  into  possession  (as 
oFraeAicY:"  coufcsscdly  he  did  in  March,  1902),  the  de- 
fendant was  liable  for  the  rent  of  the  premises 
for  the  full  time  covered  by  the  allegations  of  the  petition. 
It  appears  in  evidence  that  in  the  spring  of  1904,  defendant 
took  possession  of  the  goods  of  Clark,  situated  on  the  prem- 
ises, imder  a  chattel  mortgage,  and  that  such  goods  there  re- 
mained for  a  few  days  until  sold  pursuant  to  the  terms  of 
the  mortgage.  Undoubtedly  it  was  to  the  fact  thus  disclosed 
in  evidence  that  the  tenth  paragraph  of  the  instructions  com- 
plained of  was  addressed ;  and  in  the  light  of  the  fact  situa- 
tion it  seems  clear  that  the  thought  intended  to  be  con- 
veyed by  the  instruction  was  that  if  found  that  a  tenancy 
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on  the  part  of  Clark  had  been  substituted  for  a  tenancy  on 
the  part  of  defendant  in  March,  1902,  the  fact  of  the  brief 
subsequent  occupancy  by  defendant  could  not  be  accepted 
as  sufficient  to  restore  the  relation  of  landlord  and  tenant  as 
between  plaintiff  and  defendant.  Not  only  was  the  proposi- 
tion correct  in  law,  but  we  think  the  jury  must  have  under- 
stood the  thought  of  the  court  to  be  as  we  have  outlined. 

IV.  By  a  motion  to  direct  a  verdict  in  his  favor,  and 
again  by  motion  for  new  trial,  the  defendant  challenged  the 
suflSciency  of  the  evidence  to  warrant  a  finding  in  favor  of 
6.  DiRECTioM  ^^^  contention  of  defendant.  Both  motions 
oFVMDicT.  ^QYe  overruled,  and  we  think  correctly  so. 
There  was  a  conflict  in  the  evidence,  and  a  finding  either 
way  would  not  have  been  without  substantial  support.  In 
this  situation  the  case  was  properly  sent  to  the  jury,  and  the 
verdict  found  should  not  be  disturbed. 

Other  errors  suggested  are  either  not  argued  or  are  with- 
out merit.  We  conclude  that  the  judgment  was  warranted, 
and  it  is  affirmed. 


Anna  Heinmii.leb  v.  Winston  Bbothebs^  et  al.,  Appel- 
lants. 

Evidence:    proof  of   other   AcaoENTs  from    same   cause.    Where 

1  plaintiff's  horse  was  frightened,  while  being  driven  along  the 
highway  towards  an  elevated  railway  crossing,  by  a  steam 
shovel  of  the  railway  company  on  the  right  of  way  near  the 
crossing  and  she  was  thrown  from  the  carriage  and  injured, 
evidence  that  other  ordinarily  gentle  horses  were  frightened 
by  the  shovel  at  about  the  same  time  and  when  it  was  in 
practically  the  same  position,  was  competent  and  not  subject 
to  the  objection  that  it  introduced  a  collateral  issue. 

Same:    opinion  evidence.    Experienced  horsemen  may  testify  as  to 

2  whether  a  steam  shovel,  situated  on  a  railroad  right  of  way 
near  a  highway  crossing,  is  calculated  to  frighten  horses  of 
ordinary  gentleness  while  being  driven  over  the  crossing. 

Negligence:    operation  of  steam  shovel.    It  is  the  duty  of  a  rail- 

3  way  company  using  a  steam  shovel  to  so  operate  the  same 
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as  not  to  unreasonably  interfere  with  the  rights  of  travelers 
upon  the  highway,  and  the  fact  that  the  shovel  was  not  within 
the  highway  at  the  time  plaintiff's  horse  was  frightened  and 
she  received  her  injuries  was  not  a  defense  to  her  action  for 
damages. 

Sam«.    An  instruction,  that  if  the  shovel  in  question  was  naturally 

4  calculated  to  frighten  horses  of  ordinary  gentleness  it  was  the 
duty  of  defendant  to  exercise  ordinary  care  in  its  use  so  as 
not  to  unnecessarily  endanger  persons  lawfully  on  the  high- 
way, was  not  objectionable  as  emphasizing  plaintiff's  claim 
of  negligence  in  operating  the  shovel  so  near  the  highway,  and 
as  holding  as  a  matter  of  law  that  such  use  of  the  shovel  re- 
quired the  exercise  of  any  degree  of  care. 

Ordinary  care:    question  of  fact.    The  question  of  whether  ordi- 

5  nary  care  in  the  operation  of  a  steam  shovel  requires  a  rail- 
way company  to  warn  travelers  upon  a  public  highway  of  the 
danger  is  for  the  jury  to  determine  from  all  the  proven  cir- 
cumstances. 

Special  interrogatories.    A  refusal  to  submit  special  interrogatories, 

6  in  a  personal  injury  action,  which  relate  solely  to  the  extent 
of  plaintiff's  injury,  was  not  erroneous. 

Negligence  as  a  matter  of  law.    Under  the  evidence  in  the  instant 

7  case  it  cannot  be  said,  as  a  matter  of  law,  that  plaintiff  was 
negligent  in  failing  to  look  and  listen  before  attempting  to 
drive  onto  an  overhead  crossing  near  which  a  railway  com- 
pany was  operating  a  steam  shovel,  or  that  the  defendant  was 
negligently  operating  the  same. 

Excessive  damages.    A  verdict  for  $2,000  damages  for  a  personal 

8  injury,  where  there  was  no  evidence  of  serious  external  injury 
and  the  evidence  rendered  it  very  doubtful  if  the  internal  injury 
relied  upon  resulted  from  the  accident,  is  held  excessive. 

Appeal  from  Bremer  District  Court. —  Hon.  J.  F.  Clyde, 

Judge. 

Tuesday,  June  12,  1906. 

Suit  to  recover  damages  for  personal  injuries.  Trial 
to  a  jury,  and  verdict  and  judgment  for  the  plaintiff.  The 
defendants  appeal. —  Affirmed  on  condition  that  plaintiff  re- 
mit a  portion  of  the  judgment 

Vol.  131  U.— 3 
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Hagemann  £  Farwell,  for  appellants. 

Springer,  Clary  &  Condon  and  Sager  &  Sweet,  for  ap- 
pellee. 

■  Shebwin,  J. —  In  June^  1902,  the  defendants  were  en- 
gaged in  deepening  a  cut  for  the  Chicago  Great  Western 
Railway  Company  on  its  line  of  railway  which  had  been  in 
use  for  many  years.  They  used  in  said  work  a  steam  shovel 
described  as  being  fifty-five  feet  long,  twelve  feet  high,  with 
a  smokestack  extending  six  feet  above  the  car,  and  with  a 
boom  twenty-four  or  twenty-five  feet  high.  This  cut  was 
spanned  near  its  center  by  a  public  highway  bridge,  the  floor ' 
of  which  was  from  twenty-eight  to  thirty  feet  above  the  bot- 
tom of  the  cut  At  the  precise  time  that  the  plaintiflF  re- 
ceived the  injury  for  which  she  seeks  recovery,  the  shovel 
was  not  in  operation ;  but  it  was  steamed  up  and  was  stand- 
ing on  the  track  on  the  east  side  of  the  cut  and  north  of 
the  highway  bridge.  During  this  time  the  plaintiff  ap- 
proached the  bridge  from  the  east  in  a  carriage  drawn  by 
a  single  horse.  The  horse  became  frightened  before  reach- 
ing the  bridge  and  suddenly  turned  around  throwing  the 
plaintiff  from  the  carriage  and,  as  she  claims,  inflicting  the 
injury  complained  of.  The  plaintiff  averred  negligence  in 
having  the  steam  shovel  where  it  was,  and  negligence  in  not 
having  some  one  stationed  on  the  bridge  or  approach  thereto 
to  "  warn  travelers  of  the  danger  of  frightening  horses  and 
to  aid  persons  whose  horses  became  frightened  in  passing 
over  the  highway  and  bridge."  There  is  a  conflict  in  the 
evidence  as  to  the  exact  location  of  the  shovel  with  reference 
to  the  north  line  of  the  highway,  some  of  the  testimony  tend- 
ing to  show  that  it  was  partly  in  the  highway  and  other  wit- 
nesses testifying  that  it  was  wholly  north  thereof.  Its  exact 
location,  however,  is  not  material,  as  we  shall  later  point  out. 
The  first  question  discussed  by  counsel  relates  to  the  ad- 
mission of  testimony  showing  that  two  other  persons  with 
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horses  had  passed  over  the  same  bridge  in  the  forenoon  in 
1  EvxDEiici-       question,  and  while  the  shovel  was  standing  in 


SStott'SSi  *^u^  ^®  sani®  pla<5e  that  it  was  when  the  ac- 
samecauM.  eident  in  question  occurred,  and  that  their 
horses  were  frightened  by  the  shovel.  The  appellants  ui^ 
that  the  evidence  was  incompetent  because  introducing  a  col- 
lateral issue  that  they  were  not  prepared  to  meet  A  deter- 
mination of  the  question  thus  presented  involves  the  consid- 
eration of  the  relative  rights  of  the  defendants  in  their  work 
on  the  railway  and  those  of  the  plaintiff  in  her  use  of  the 
public  highway.  The  plaintiff,  in  traveling  along  the  high- 
way, was  exercising  her  lawful  right  and  the  defendants 
in  deepening  the  railway  cut  were  just  as  clearly  within  the 
rights  conferred  by  law  upon  the  railway  company,  and  this 
is  true  whether  they  were  operating  the  shovel  or  letting  it 
stand  idle  within  or  without  the  limits  of  the  highway.  The 
rule  that  every  person  must  so  use  and  enjoy  his  own  prop- 
erty as  not  to  unreasonably  injure  another  is  applicable  to 
this  case,  and  in  deepening  the  cut  the  defendants  were 
bound  to  act  reasonably  and  with  due  regard  for  the  rights 
and  safely  of  persons  lawfully  using  the  highway.  In  other 
words,  they  were  bound  to  use  reasonable  care  in  making 
the  improvement  Hart  v.  C.  B.  /.  £  P.  B.  Co,,  66  Iowa, 
166;  Ochiltree  v.  C.  &  N.  W.  By.  Co.,  93  Iowa,  628;  Wolf 
«u  Des  Moines  Elevator  Co.,  126  Iowa,  659. 

There  can  be  no  liability  in  this  case  unless  the  steam 
shovel  itself,  located  as  it  was  at  the  time  of  the  accident, 
was  reasonably  calculated  to  frighten  horses  ordinarily  safe 
and  gentle  for  road  purposes.  Wolf  v.  Elevator  Co.,  supra. 
The  plaintiff  was,  therefore,  boimd  to  prove  such  fact,  and 
we  know  of  no  better  way  of  doing  so  than  by  testimony  tend- 
ing to  show  that  other  ordinarily  gentle  horses  were  in  fact 
frightened  by  the  shovel  at  about  the  same  time  and  when 
it  was  in  practically  the  same  position.  If  such  testimony 
cannot  be  received,  the  fact  must  be  proven  by  the  testi- 
mony of  expert  horsemen  or  the  question  must  be  left  for 
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the  jury  to  determine  from  its  own  knowledge.  Such  testi- 
mony is  held  admissible  in  Bemis  v.  Temple,  162  Mass.  342 
(38  K  E.  970,  26  L.  R.  A.  254),  where  it  is  said:  "  In 
the  present  case  the  only  collateral  inquiry  which  could  arise 
is  whether  a  horse  called  by  a  witness  "an  ordinarily  safe 
and  gentle  horse  "  comes  within  that  class.  Such  an  inquiry 
is  certainly  simple.  We  think  there  would  be  no  practical 
diflSculty  in  receiving  and  weighing  testimony  in  regard  to 
the  conduct  of  horses  which  seem  to  be  like  ordinary  horses 
in  common  use.  In  House  v.  Metcalf,  27  Conn.  631,  the 
same  question  arose  and  the  court  says  the  plaintiff  "  had 
a  right,  not  only  to  show  the  facts  regarding  its  size,  form, 
location,  exposure  to  view,  and  mode  of  operation  from  which 
the  jury  might  infer  what  effects  it  would  naturally,  neces- 
sarily, or  probably  produce,  but  also  to  prove  what  effects  it 
had  produced  in  fact.  .  .  .  The  inquiry  in  every  such 
case  is  not  whether  the  evidence  offered  is  sufficient  to  prove 
the  fact  claimed  but  whether  it  tends  to  prove  it."  Such 
evidence  has  also  been  held  admissible  in  the  following  cases : 
Brown  v.  Railway  Co.,  22  Q.  B.  Div.  391 ;  Crocker  v.  Mc- 
Gregor, 76  Me.  282  (49  Am.  Rep.  611);  Darling  v.  West- 
moreland, 52  N.  H.  401  (13  Am.  Rep.  55) ;  Champlin  v. 
Village  of  Penn  Yan,  34  Hun  (N.  Y.)  33;  Quinlan  v.  City 
of  Utica,  11  Hun  (K  Y.)  217  (74  K  Y.  603) ;  Wooley  v. 
Railroad  Co.,  83  N".  Y.  121.  See,  also,  Hanson  v.  Chicago, 
St.  P.  &  K,  C.  Ry.  Co.,  94  Iowa,  409,  and  see  Wigmore  on 
Evidence,  section  461. 

The  appellants  rely  on  Hudson  v.  C.  &  N.  W.  Ry.  Co., 
59  Iowa,  581,  and  other  like  cases  against  railway  com- 
panies and  cities,  in  which  it  is  held  that  evidence  of  a 
prior  accident  at  the  same  place  is  inadmissible  for  the  pur- 
pose of  proving  that  the  way  was  defective.  The  decisions 
are  all  bottomed  on  the  ground  that  such  testimony  concerns 
collateral  facts  which  the  defendants  were  not  bound  to 
meet.  We  think  a  distinction  may  be  made  between  such 
eases  and  the  instant  one.     In  the  former,  the  ultimate  ques- 
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tions  were  whether  defects  existed.  If  they  did,  it  was  im- 
material whether  others  had  been  injured  thereby,  while 
here  it  must  be  proven  that  the  shovel  was  calculated  to  pro- 
duce a  certain  effect  on  a  certain  class  of  animals.  The.  tes- 
timony is  not  admissible  for  the  purpose  of  proving  that  the 
plaintiff^s  horse  was  frightened  by  the  shovel,  but  for  the 
purpose  of  showing  how  it  affected  a  certain  kind  of  animals. 
The  court  also  permitted  witnesses,  who  were  horsemen, 
to  testify  that  the  shovel  was  calculated  to  frighten  horses 
of  ordinary  gentleness  and  this  ruling  is  complained  of.     In 

Moreland  v.  Mitchell  County,  40  Iowa,  394, 
*'  I?w«c2!*^'"*  such  testimony  was  held  admissible.     This  is 

conceded  by  the  appellants  but  they  say  that 
the  holding  is  against  the  weight  of  authority  and  that  the 
case  should  be  overruled.  It  is  a  rule  of  evidence  that  has 
been  long  established  in  this  state  and  that  has  the  support 
of  other  courts.  See  Clinton  v.  Howard,  42  Conn.  294.  It 
may  be  true  that  fin  ordinary  jury  of  farmers  will  know 
in  a  general  way  the  characteristics  and  habits  of  horses, 
but  all  farmers  are  not  close  observers  of  the  peculiarities 
of  animals  any  more  than  are  all  men  engaged  in  other 
occupations,  and  we  know  of  no  sound  reason  for  overruling 
the  Moreland  Case. 

The  instructions  are  criticised  generally.  It  is  said 
that  it  was  error  to  submit  the  question  whether  appellants 
were  negligent  in  placing  the  shovel  so  near  the  bridge,  and 
.  ^,  in  a  place  where  it  could  not  be  seen  by  trav- 

8.  Nbgligbncb:  ^  ^  ^  •'    ^      ^ 

st^mihovei:  ^^^^^  ou-  the  highway  until  they  were  within 
instructioM.  ^  f^^  f^^  q£  ^^^  bridge,  because  the  appel- 
lants had  the  lawful  right  to  use  the  shovel  in  deepening 
the  cut  And  further,  that  it  was  error  to  instruct  that  "  it 
is  not  necessary,  in  order  that  plaintiff  may  recover,  that 
you  find  the  steam  shovel  was  actually  within  the  limits  of 
the  highway,"  because  in  no  event  would  there  be  liability 
unless  the  shovel  was  within  the  limits  of  the  highway. 
There  is  no  merit  in  these  criticisms,  however,  for,  as  we 
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have  already  said  the  defendants  were  bound  to  so  use  the 
shovel^  whether  within  the  limits  of  the  highway  or  not, 
as  not  to  unreasonably  interfere  with  the  rights  of  the  trav- 
eling public.  See  cases  supra.  O'DonneU  v.  C,  M,  £  St. 
P.  By.  Co.,  69  Iowa,  102,  relied  upon  by  the  appellants, 
is  not  controlling  because  there  it  was  expressly  held  that 
there  was  no  public  highway  where  the  plaintiff  crossed  the 
defendant's  track,  and  because  the  car  was  on  a  track  where 
cars  were  usually  stored  and  in  plain  view  of  the  plaintiff. 
The  jury  was  told  that  the  defendants  had  the  right  to 
deepen  the  cut  and  to  use  for  such  work  the  means  and 
implements  ordinarily  adapted  to  and  used  for  such  pur- 
pose, and  further,  that  if  they  found  the  steam 
shovel  an  instrumentality  ordinarily  used  for 
such  purpose,  the  defendants  had  the  right  to  use  it.  It  was 
then  said :  "  If,  however,  you  find  it  was  naturally  calcu- 
lated to  frighten  horses  of  ordinary  gentleness,  when  used 
at  or  near  the  public  highway,  then  it  was  the  duty  of  the 
defendants  to  exercise  ordinary  care  in  the  use  of  said  steam 
shovel  at  or  near  the  public  highway  so  that  their  use  of 
the  same  would  not  be  an  unnecessary  interference  with  or 
unnecessarily  dangerous  to  persons  making  lawfiil  use  of 
the  public  highway.*'  It  is  said  that  the  language  of  this 
instruction  was  prejudicial  in  that  it  emphasized  the  plain- 
tiff's claim  that  defendants  were  n^ligent  in  placing  the 
shovel  where  they  did,  and  because  it  cannot  be  said,  as  a 
matter  of  law,  that  one  using  such  a  shovel  near  a  public 
highway  is  required  to  exercise  any  care  in  respect  thereto. 
We  think  the  instruction  above  criticism.  It  was  entirely 
fair  and  did  no  more  than  to  call  the  jury's  attention  to 
the  precise  points  in  issue,  and  if  ithe  jury  found  that  the 
shovel  was  calculated  to  frighten  horses  of  ordinary  gentle- 
ness, it  certainly  was  the  defendants'  duty,  as  a  matter  of 
law,  to  exercise  ordinary  care  in  its  use  at  that  place. 

There  also  was  submitted  to  the  jury  the  question 
whether  the  defendants  should  have  provided  some  one  to 


June  1906]     Hbiniolleb  v.  Winston  Bbos.  89 

warn  travelers  of  the  danger.  It  was  for  the  jury  to  say, 
6.  OiDiirAKT  under  all  the  facts  and  circumstances  proved, 
cm^ti««tioii  ^Ij^^^j,  ordinary  care  on  the  part  of  the  de- 
fendants required  them  to  provide  such  warning,  and  the  in- 
struction so  stated.  Other  instructions  are  criticised,  but  an 
examination  of  the  entire  charge  \eaves  no  doubt  in  our 
minds  of  the  fairness  and  correctness  thereof. 

The  requests  made  by  the  appellants,  so  far  as  right, 
were  covered  by  the  instructions  given. 

There  was  no  error  in  refusing  to  submit  special  in- 
terrogatories 1  and  3  asked  by  the  appellants.     They  were 

6.  Smcial  xMTit-  ^^^  **  *^  determinative  of  the  case,  relating 
soGATOEixs.      solely  to  the  extent  of  the  plaintiffs  injury. 

Hawley  v.  Chicago,  B.  &  Q,  B.  Co.,  71  Iowa,  717. 

The  appellants  insist  that  the  evidence  fails  to  show  any 
n^ligence  on  their  part,  and  that  it  does  show  contributory 
negligence  on  the  part  of  the  plaintiff.     It  was  undoubtedly 

7.  nbgligbitcx     the  duty  of  the  plaintiff  to  exercise  her  facul* 
oJlaw^"       ties  in  approaching  the  bridge.     That  she  did 

this  is  fairly  shown  by  her  own  testimony.  The  danger  at 
an  overhead  crossing  is  not  as  great  as  at  a  grade  crossing, 
and  it  cannot  be  said,  as  a  matter  of  law,  that  a  traveler 
must  stop  to  look  and  listen,  neither  can  it  be  said,  as  a 
matter  of  law,  that  the  defendants  were  not  negligent  Both 
questions  were  for  the  jury  and  we  cannot  interfere  with  its 
finding. 

The  verdict  was  for  $2,000  and  it  is  strongly  urged 
that  it  is  excessive.  A  very  careful  examination  of  the  evi- 
dence relating  to  the  extent  of  plaintiffs  injury  leads  us  to 

8.  ExcMsivB       "^^  conclusion  that  the  contention  should  be 
sAMAGBs.         sustained.     There  is  practically  no  evidence  of 

serious  external  injury.  The  only  serious  injury  relied 
upon  is  a  deceased  condition  of  the  right  ovary  and  tube. 
That  such  condition  could  not  have  been  produced  by  the 
fall  from  the  buggy,  or  by  any  injury  then  received,  is  al- 
most conclusively  shown  by  the  medical  testimony  produced 


181 
134. 


A 


40  LoTD  Co.  V.  Lahd  Co.  [131  Iowa 

by  both  sides.  In  view  of  this  we  are  of  the  opinion  that 
there  should  be  a  retrial  of  the  case  unless  the  plain- 
tiff shall,  within  thirty  days  after  this  opinion  is  filed,  file 
with  the  clerk  of  this  court  her  election  in  writing  to  accept 
a  judgment  of  $1,000.  If  she  does  this,  the  judgment  will 
stand  aflSrmed,  otherwise  it  will  be  reversed. 
Affirmed  on  condition. 

Deemeb,  J.  (dissenting). —  Believing  that  the  rule  an- 
nounced in  the  majority  opinion  runs  counter  to  the  prin- 
ciple announced  in  Potter  v.  Cave,  123  Iowa,  98,  and  cases 
therein  cited,  as  well  as  others  which  might  be  cited,  I  re- 
spectfully dissent. 

Ladd,  J.,  concurs  in  this  dissent 


The  Tract  Land  Company  bt  al.,  Appellees,  v.  Polk 
County  Land  and  Loan  Company,  M.  E.  White,  et 
AL.,  Appellants. 

Brokers:    AcnoN  for  commission:    general  denial:    admission  of 

1  evidence.  In  an  action  on  a  contract  to  pay  commissions  for 
procuring  a  purchaser  for  land,  the  defendant,  under  a  general 
denial,  is  not  confined  to  evidence  simply  in  denial  of  the  con- 
tract as  alleged  in  the  petition,  but  may  prove  the  contract  in 
fact  made  and  plaintiff's  nonperformance. 

Same:    estoppel:    evidence.    A  letter  written  by  defendants  in  an 

2  action  to  recover  commissions  for  finding  a  purchaser  of  land, 
in  which  they  stated  that  they  had  not  received  all  of  the 
earnest  money  due  under  the  contract  of  sale  but  that  a  portion 
was  held  in  escrow  pending  litigation   over  the  right  to  the 

.  same,  and  stating  that  when  received  they  would  pay  plaintiff's 
commission,  did  not  conclusively  estop  defendants  from  claim- 
ing, as  a  defense,  that  they  were  not  liable  for  the  commission 
until  the  contract  of  sale  was  fully  completed. 
On  a  review  of  the  whole  evidence  it  is  held,  that  the  question 
of  whether  defendants  were  to  pay  the  commission  when  the 
contract  of  sale  was  signed,  or  upon  completion  of  the  sale, 
was  one  of  fact  and  a  directed  verdict  for  plaintiff  should  not 
have  been  entered. 
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Appeal  from  Boone  District  Court. —  Hon.  J.  R  Whit- 
AXEB,  Judge. 

Tuesday,  June  12,  1906. 

Action  at  law  to  recover  a  commission  for  the  sale  of 
real  estate.  From  a  directed  verdict  for  plaintiffs,  defend- 
ants appeal. —  Reversed. 

Stevens  &  Fry,  for  appellants. 

Goodykoontz  &  MaHoney  and  /.  A.  Tracy,  for  appel- 
lees. 

Deemer,  J. —  Plaintiffs  allege  that  defendants  orally 
promised  and  agreed  to  pay  them  a  commission  of  $112.50, 
provided  -they  would  aid  in  procuring  and  inducing  Thomp- 
1.  BiioKns:         sou  and  Torkelson  to  purchase  certain  land  in 

action  tor  com-  ■*■ 

f^SeniJ^'  Minnesota.  That  they  did  as  agreed,  and  that 
sisals' "**  Thompson  and  Torkelson  entered  into  a  bind- 
ing and  enforceable  contract  for  the  purchase  of  the  land, 
and  that  thereafter  defendants  promised  and  agreed  to  pay 
plaintiffs  the  sum  of  $112.50  for  their  services.  That  their 
efforts  were  by  defendants  treated  as  a  full  compliance  with 
their  agreement  to  aid  in  securing  purchasers  for  the  land, 
and  defendants  promised  to  pay  the  agreed  commission  there- 
for. Defendants  denied  each  and  every  allegation  of  the 
petition,  and,  on  the  issue  thus  tendered,  the  case  was  tried, 
resulting  in  a  directed  verdict  as  above  stated.  Plaintiffs 
introduced  testimony  in  support  of  the  allegations  of  their 
petition,  and  defendants  denied  the  contract  as  pleaded  in 
the  petition.  They  also  introduced  testimony  to  the  effect 
that  the  agreement  was  to  pay  plaintiffs  the  commission 
named  when  the  sale  of  the  land  to  Thompson  and  Torkelson 
was  completed  and  the  final  payment  made.  They  also 
offered  to  show  that  the  sale  contract  was  never  completed 
and  that  the  purchasers  instead  of  completing  it  had  brought 
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suit  against  the  sellers,  to  recover  payments  made,  in  which 
one  of  the  plaintiffs,  Tracy,  appeared  as  an  attorney  for  the 
purchasers,  which  suit  had  not  been  determined,  but  was 
still  pending  for  trial.  Part  of  this  testimony  was  rejected, 
and,  as  we  think,  erroneously.  Although  defendants  filed 
nothing  but  a  general  denial  of  the  allegations  of  the  petition, 
they  had  the  right  not  only  to  offer  testimony  in  denial  of 
the  contract  as  claimed  by  plaintiffs,  but  also  to  prove  the 
contract  which  they  in  fact  made  and  nonperformance  there- 
of on  plaintiffs^  part.  Bucy  v.  Pitts  Co.,  89  Iowa,  464; 
Johnson  V.  Pennell,  67  Iowa,  669.  This  being  the  law,  the 
trial  court  was  in  error  in  its  rulings  on  the  admission  of 
testimony,  and  the  case  should  be  reversed,  unless  upon  the 
whole  case  no  verdict  could  have  been  rendered  for  de- 
fendants.    This  presents  the  decisive  question  in  the  case. 

The  trial  court,  in  its  oral  opinion  delivered  in  ruling 
on  the  motion  to  direct  a  verdict,  thought  that  a  certain  let- 
ter written  by  defendant.  White,  was  conclusive  of  this  ques- 
8.  Sams:  ertop-  *^^^?  ^^^  *^**  there  was  no  case  to  go  to  a  jury, 
pel:  evidence,  j^  fairncss  it  should  also  be  said  that  the  trial 
court  was  of  opinion  that  under  the  undisputed  testimony 
plaintiffs  were  entitled  to  a  verdict  It  is  agreed  on  all 
hands  that  defendants  did  not  have  title  to  the  land;  they 
simply  had  an  option  upon  and  were  speculating  with  it 
Plaintiffs  claim,  that  defendants  represented,  that  if  they 
sold  the  land  for  $@8  per  acre  they  would  make  $225,  and 
that  if  they  (plaintiffs)  could  get  the  parties  named  to  pur- 
chase the  land  they  (defendants)  would  give  them  (plain- 
tiffs) one-half  of  the  profit,  to  wit,  $112.50.  Plaintiffs 
showed  the  land  to  Thompson  and  Torkelson  and  they  en- 
tered into  a  contract  for  the  purchase  thereof  paying  the 
sum  of  $836  by  check,  and  agreeing  to  pay  the  balance  of 
$3,000  on  November  1,  1902,  at  which  time  a  deed  was  to 
be  made.  This  contract  was  made  June  21,  1902,  and  pro- 
vided that  if  the  purchasers  should  fail  to  take  and  pay  for 
the  land  the  $836  should  be  forfeited  to  the  sellers.    It  also 
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contained  this  provision  (which  to  say  the  least,  is  somewhat 
peculiar) :  "  This  contract  is  subject  to  ratification  of  the 
owner  of  said  land  and  in  case  the  sale  according  to  the 
terms  thereof  is  not  approved,  the  earnest  money  above  men- 
tioned shall  be  returned  to  the  parties  of  the  second  part, 
this  contract  to  be  terminated  subject  to  all  the  conditions 
hereinbefore  stated  on  the  1st  day  of  November,  1902/' 

PlaintiflFs  claim  that  after  this  contract  was  made  and 
signed  and  after  the  payment  of  the  $836  defendants  prom- 
ised and  agreed  to  pay  the  commission,  that  they  requested 
it  several  times,  but  defendants  always  said  they  had  not 
got  the  check  cashed  yet,  and  as  soon  as  they  got  it  cashed 
and  got  their  money  they  would  pay.  It  seems  that  on  the 
18th  of  July,  1904,  plaintiffs  wrote  defendants  some  kind 
of  a  letter,  to  which  defendants  made  the  following  response : 

Mr.  J.  A.  Tracy,  Sioux  Rapids,  Iowa  —  Dear  Sir : 
Answering  yours  of  the  18th,  inst,  I  am  not  going  to  en- 
deavor to  strain  my  mental  capacities  in  quarreling  with  you 
by  letter.  We  will  aim  to  take  care  of  our  interest  when 
the  proper  time  comes.  I  do  not  think  you  are  familiar  with 
all  of  the  details.  We  have  never  had  but  $336  all  earnest 
money,  the  other  $500  remains  in  escrow  in  the  bank,  until 
it  is  determined  that  we  are  the  owners  of  this  amount  wc 
cannot  aflFord  to  pay  you  the  $112.50,  the  amount  of  the 
commission  that  was  agreed  upon  when  you  were  here.  I 
think  it  has  been  over  one  year  since  the  Torkelson  and 
Thompson  contract  has  been  legally  cancelled,  and  do  not 
think  they  have  any  case  that  need  to. annoy  us  very  much. 
As  soon  as  we  get  the  $836  as  you  claim  we  have  hadj  we 
will  pay  you  the  $112.50.  Yours  truly,  Polk  County  Land 
and  Loan  Company.    M.  E.  White.    Diet.  M.  E.  W. 

The  sale  was  never  completed,  and  it  seems  that  the 
purchasers  brought  suit  to  rescind  the  sale  and  to  recover 
the  amount  paid  by  them  sometime  before  the  writing  of  the 
letter  in  question,  which  suit  was  undecided  when  this  action 
was  tried. 

The  grounds  of  that  action  do  not  appear.     This  was 
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plaintiff's  case.  One  of  the  defendants^  White,  was  a  wit* 
ness  in  his  own  behalf  and  he  denied  the  contract  as  testified 
to  by  a  witness  for  plaintiff,  saying  explicitly  that  he  never 
promised  to  pay  the  commission  as  soon  as  the  parties  signed 
the  contract,  and  that  he  did  not  agree  to  pay  the  commission 
when  he  got  the  check  cashed.  He  testified  explicitly  that 
he  agreed  to  pay  the  commission  when  the  deal  was  com- 
pleted and  the  final  payment  made.  He  further  testified 
that  the  purchasers  never  paid  the  final  amount  called  for 
by  the  contract ;  that  on  the  contrary  they  had  repudiated  it 
and  brought  suit  for  the  return  of  what  they  did  pay.  De- 
fendants offered  to  show  by  this  witness  that  the  $836  was 
in  escrow  pending  the  result  of  the  suit  to  recover  it  back 
but  they  were  not  permitted  to  do  so.  After  notice  of  the 
proposed  sale,  defendants  entered  into  a  contract  for  the 
purchase  of  the  land  from  the  owner  to  comply  with  their 
part  of  the  contract  of  sale  to  Thompson  and  Torkelson.  It 
also  appears  from  the  cross-examination  of  this  witness  that 
$500  of  the  first  payment  on  the  land  was  deposited  in  a 
bank,  and  remained  there  in  escrow  according  to  an  arrange- 
ment with  the  purchasers,  and  that  the  sale  to  Thompson 
and  Torkelson  had  not  been  completed,  but  repudiated  by 
them.  It  further  appears  that  they  have  not  paid  the  true 
owner  for  the  land.  Witness  White  admitted  writing  the 
letter  above  set  out,  and  said  that  he  had  not  received  the 
full  $836 ;  that  his  right  to  it  was  still  in  litigation.  Upon 
this  testimony  the  verdict  for  plaintiffs  was  directed.  There 
was  a  square  conflict  between  plaintiffs  and  defendants  as 
to  terms  of  the  commission  contract,  and  the  case  should 
have  been  submitted  to  the  jury  for  a  decision  as  to  which 
was  right  unless  it  be  for  the  letter  which  we  have  quoted. 
As  an  admission  or  declaration  against  interest,  that  letter 
was  properly  before  the  jury  for  what  it  was  worth ;  but  in 
itself  it  did  not  constitute  a  contract  and  is  not  sued  upon  as 
such.  As  such  admission  or  declaration  it  was  not  conclu- 
sive, unless  for  a  reason  subsequently  to  be  stated,  but  was 
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properly  in  the  case  not  onlj  as  an  admission  but  for  im- 
peaching purposes  as  well.  It  was  not  conclusive  unless  it 
be  for  a  rule  which  obtains  in  such  cases  denying  to  a  party 
to  litigation,  a  right  to  change  his  ground  or  mend  his  hold 
after  litigation  is  begun. 

This  is  a  rule  of  estoppel  (Donley  v.  Porter,  119  Iowa, 
542),  and  generally  an  estoppel  must  be  pleaded.  It  was 
not  pleaded  in  any  form  in  this  case.  Aside  from  this,-  how- 
ever, even  if  defendants  are  precluded  from  asserting  any 
other  reason  for  failure  to  pay  a  commission,  this  does  not 
relieve  plaintitfs  from  proving  up  their  case.  Defendants 
denied  the  contract  pleaded  by  plaintiflFs,  and  it  may  be 
they  are  estopped  from  interposing  any  other  affirmative  de- 
fense than  that  stated  in  their  letter.  But  plaintiffs  cannot 
recover  on  the  letter  alone ;  for  they  do  not  plead  it  as  con- 
stituting a  cause  for  action.  However,  should  we  look  to  the 
letter,  it  does  not  amount  to  an  admission  that  plaintiffs  were 
to  receive  their  commission  when  they  found  a  purchaser  for 
the  land.  All  that  is  stated  is  that  they  have  not  received 
the  $836,  and  that  as  soon  as  they  got  it  they  would  pay  the 
$112.50.  Without  plaintiff's  letter,  it  is  a  little  difficult  to 
understand  what  is  meant  by  the  one  in  evidence.  However, 
defendants  denied  that  they  had  received  the  $836,  and  they 
insisted  upon  this  denial  on  the  witness  stand.  Their  wit- 
ness testified  that  $500  was  in  the  bank  in  escrow  awaiting 
the  result  of  the  suit  brought  by  the  purchasers,  for  whom 
one  of  the  plaintiffs  was  an  attorney.  Should  we  hold  de- 
fendants estopped,  it  would  only  be  to  the  extent  of  their 
declarations  contained  in  the  letter,  to  the  effect  that  they 
had  not  received  more  than  $336,  and  that  when  they  re- 
ceived all  they  would  pay  the  commission.  In  the  absence 
of  proof  that  the  money  was  received,  as  contemplated  in 
defendants'  letter,  no  such  an  estoppel  arose  as  would  pre- 
clude the  defendants. 

Manifestly  this  letter  had  reference  to  the  suit  brought 
by  Thompson  and  Torkelson,  and  a  jury  might  have  found 
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the  language  of  the  letter  to  mean  that  until  that  suit  was 
determined  defendants  had  not  got  the  $836,  which  the 
original  contract  of  purchase  denominated  a  forfeiture  as 
liquidated  damages.  At  any  rate  the  question  was  not  for 
the  court.  The  letter  is  not,  as  we  have  said,  conclusive  as 
a  contract,  and,  if  operative  as  an  estoppel,  it  must  be 
shown  that  the  conditions  named  therein  have  been  fulfilled. 
The  fault  in  plaintiffs'  logic  is  that  they  assume  defendants 
"  have  got  the  $836,"  which  is  denied  by  them,  and  further 
claim  that  an  estoppel  established  the  contract  as  claimed 
by  them  against  an  explicit  denial  on  the  part  of  the  de- 
fendants. The  construction  of  the  letter,  which  in  itself  is 
somewhat  ambiguous,  was  for  the  jury,  and  not  for  the  court 
For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


—   4q'  Shbbman  Bettis  v.  The  Chicago  Eock  IsLAin)  &  Pacific 

[JJJ  aS  Railwat  Co.,  Appellant. 

Misconduct   in   argument:    Misconduct    in    argument    cannot    be 

1  predicated  on  a  reference  to  the  failure  of  a  party  to  produce 
a  witness,  where  no  prejudice  resulted  from  counsel's  remarks. 

Same:    An  improper   reference   in   argument  to   the   financial   in- 

2  equality  of  litigants  will  not  authorize  a  reversal,  where  the 
court  directed  counsel  to  desist  and  the  jury  to  ignore  the 
reference,  in  the  absence  of  a  showing  that  counsel  acted  will- 
fully in  disregarding  the  admonition  or  .that  the  jury  gave 
weight  to  the  remark. 

Damages:    personal  injury:    instruction.    Where  there  is  no  evi- 

3  dence  that  plaintiff,  in  a  personal  injury  action,  was  able  to 
earn  money  other  than  by  manual  labor,  an  instruction  basing 
his  right  of  recovery  on  his  ability  to  perform  manual  labor 
was  correct. 

Same:    expectancy  of  life:    E\aDENCE.    Where  there  was  no  evi- 

4  dence  as  to  plaintiff's  reasonable  expectancy  of  life,  except 
that  shown  by  the  life  tables  of  a  person  of  his  age,  an  in- 
struction authorizing  the  jury  to  accept  the  expectancy  of 
life  of  an  ordinary  person,  as  determined  by  such  tables,  as 
conclusive  of .  plaintiff *s  expectancy  was  not  erroneous. 
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Railroads:  ejectment  of  passenger:  liability  for  injuries.  It  is 
5  not  necessary  for  one  seeking  to  recover  for  injuries  the  re- 
sult of  ejectment  from  a  moving  train,  to  show  that  there  was 
a  willful  and  deliberate  attempt  to  inflict  injury  upon  the 
plaintiff;  it  is  sufficient  if  the  trainmen  did  what  an  ordinarily 
prudent  person  would  not  have  done  under  the  circumstances. 

Appeal  from  Wayne  District  Court. —  Hon.  H.  M.  Towner, 

Judge. 

Tuesday,  June  12,  1906. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  suffered  by  plaintiff  as  the  result  of  being 
thrown  or  pushed  from  the  platform  of  a  moving  passenger 
train  of  the  defendant  by  a  brakeman  in  defendant's  em- 
ploy. Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. —  Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  Miles  &  Steele,  for 
appellant. 

U.  C.  Poston  and  Freeland  &  Carter,  for  appellee. 

McClain,  C.  J. —  On  a  former  trial  of  this  case  a 
judgment  for  plaintiff  on  a  verdict  for  $2,500  damages  was 
reversed  on  account  of  errors  in  an  instruction.  See  124 
Iowa,  623.  In  the  trial,  resulting  in  a  verdict  for  plaintiff 
for  $2,580  and  judgment  thereon,  from  which  this  appeal 
is  taken,  the  evidence  was,  so  far  as  it  bears  on  the  questions 
of  law  presented,  substantially  the  same  as  on  the  former 
trial.  The  grounds  now  relied  upon  for  reversal  are  (1) 
misconduct  of  counsel  for  plaintiff  in  their  arguments  to 
the  jury;  (2)  errors  in  one  of  the  instructions  given  to  the 
jury;  and  (3)  insuflSciency  of  evidence  to  support  the  ver- 
dict. 

I.  The  alleged  misconduct  of  counsel  consisted  in  re- 
ferring to  the  failure  of  defendant  to  produce  a  witness  wlio 
might  have  testified  to  a  material  fact,  and  the  inequality 
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•f  the  contest  between  plaintiff^  dependent  upon  his  earnings 
1.  MiscoMDucT  from  manual  labor,  and  defendant,  a  wealthy 
INAK6UMSNT.  corporatiou.  As  to  the  failure  to  produce  the 
witness  we  cannot  see  that  any  prejudice  could  have  resulted 
from  what  was  said  by  counsel.  The  question  as  to  which 
the  testimony  of  the  witness  not  called  would  hi^ve  been 
material  was  whether  plaintiff  had  paid  his  fare.  Plaintiff 
testified  that  he  paid  his  fare  to  a  brakeman  who  was  as- 
sisting the  conductor  in  taking  up  tickets  on  a  crowded 
excursion  train.  This  brakeman  was  not  a  witness.  The 
conductor  and  the  other  brakeman  each  testified  that  no 
fare  was  paid  or  ticket  -surrendered  by  plaintiff  to  him. 
But  there  was  no  necessary  conflict  between  the  testimony  of 
plaintiff  that  he  paid  his  fare  to  the  brakeman  who  was  not 
called  as  a  witness  and  that  of  defendant's  witnesses,  and 
we  cannot  see  that  any  prejudice  affecting  the  result  could 
have  arisen  from  the  reference  by  counsel  to  the  failure  of 
defendant  to  introduce  such  brakeman  as  a  witness.  It  was 
not  contended  that  plaintiff  was  ejected  on  the  ground  that 
he  had  not  paid  his  fare.' 

The  reference  to  disparity  in  financial  condition  be- 
tween plaintiff  and  defendant  was  improper  but  on  objection 
by  defendant's  counsel  the  court  promptly  stopped  plaintiff's 
counsel  and  directed  the  jury  not  to  pay  any 
attention  to  such  statements  or  allow  them  to 
prejudice  the  defendant.  In  the  absence  of  any  indication 
in  the  record  that  counsel  acted  willfully  or  in  disregard  of 
the  admonition  of  the  court  not  to  pursue  that,  line  of  argu- 
ment, or  that  the  jury  failed  to  ignore  the  improper  argu- 
ment in  accordance  with  the  court's  direction  we  see  no  occa- 
sion to  interfere.  MacJcerall  v.  Omaha  &  8L  L.  R.  Co.,  Ill 
Iowa,  547.  We  should  not,  under  such  circumstances,  re- 
verse the  ruling  of  the  court,  announced  on  motion  for  new 
trial,  that  the  misconduct  of  counsel  was  not  prejudicial. 

II.  Complaint  is  made  of  one  portion  of  an  instruction 
in  which  the  court  told  the  jury  that  "  if  the  jury  find  from 
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the  evidence  that  the  said  injury  is  permanent^  that  prior 
s.  DAMAfiu:  per-  to  the  Said  injury  the  plaintiff  was  capable  of 
iastriM^SZ'  earning  and  did  earn  his  living  by  manual  la« 
bor^  and  that  said  injury  has  in  whole  or  in  part  incapaci- 
tated him  from  performing  manual  labor  and  earning  his 
living,  then  you  may  take  such  facts  into  consideration  in 
determining  plaintiff's  damages.  And,  in  this  connection, 
the  admitted  expectancy  of  life  of  the  plaintiff,  as  shown 
by  mortality  tables  may  be  considered.  But,  in  this  con- 
nection, regard  should  be  had  as  to  the  probable  time,  during 
such  expectancy  of  life,  that  the  plaintiff^  might  reasonably 
be  expected  to  be  capable  of  performing  manual  labor  on 
account  of  his  age."  In  the  first  place  it  is  contended  that 
the  instruction  refers  only  to  plaintiff's  decreased  ability, 
on  account  of  his  injuries,  to  earn  his  living  by  manual 
labor.  But  there  is  nothing  in  the  evidence  to  indicate  that 
he  had  any  ability,  before  or  after  the  injury,  to  earn  money 
otherwise  than  by  manual  labor  and  the  court  would  not 
have  been  justified  in  giving  any  further  instruction  on  the 
subject  More  than  this,  the  reference  made  to  manual  la- 
bor has  reference  to  such  labor  as  he  would  have  been  en- 
gaged in  but  for  his  injuries,  and  nothing  is  said  as  to  the 
character  of  labor  which  he  might  afterward  perform.  Cer- 
tainly, under  the  evidence,  there  was  nothing  to  warrant 
speculation,  by  the  court  or  jury,  as  to  what  plaintiff  might 
have  been  able  to  earn  notwithstanding  his  injuries.  The 
case  of  Laird  v.  Chicago,  R.  I.  &  P.  B.  Co.,  100  Iowa,  336, 
is  not  in  point 

The  latter  part  of  the  portion  of  the  instruction  above 
quoted  is  criticised  because  it  is  said  that  the  jury  was  there- 
by required  to  accept  the  expectancy  of  life  of  an  ordinary 
4.  Same:  expect-  pcrsou,  ss  determined  by  life  tables,  as  con- 
vince! *■  elusive  with  reference  to  the  length  of  time 
during  which  plaintiff  would  have  been  able  to  earn  money 
had  the  injury  not  been  suffered  by  him.     The  only  evidence 

relating  to  plaintiff's  reasonable  expectancy  of  life,  aside 
Vou  131  lA.— 4 
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from  the  expectancy  as  shown  by  life  tables  of  a  person  at 
his  age,  was  that  he  was  in  sound  health  and  "  did  as  hard 
work  as  could  be  done.  ...  He  never  missed  any  time 
on  account  of  being  sick  or  unable  to  work."  There  was 
nothing,  therefore,  from  which  the  jury  could  have  concluded 
that  plaintiff  would  not  have  been  able  to  labor  as  long  as 
any  other  man  of  the  same  age,  and  we  think  there  could 
have  been  no  prejudice  to  the  defendant  in  the  instruction 
as  given,  in  the  absence  of  any  further  instruction  asked  as 
to  plaintiff's  ability  to  earn  full  wages  during  the  whole  of 
his  expectancy  of  life.  Keyes  v.  Cedar  Falls,  107  Iowa, 
509. 

III.  We  are  asked  to  say  that  there  was  not  sufficient 
evidence  to  sustain  the  verdict.  The  nature  of  the  evidence 
relied  upon  may  be  gathered  by  reference  to  the  opinion  on 
6.  Railroads:       the  former  appeal,  124  Iowa,  623.     It  is  suffi- 

ejectment  of  .  ,  .-     ,  .  j.  i    •      •/» 

MMenger:       cicnt  to  Say  that,  if  the  Witnesses  for  plaintiff 
injuries  were  to  be  believed,  the  jury  could  well  find 

that  the  brakeman  pushed  or  pulled  the  plaintiff  through 
the  rear  door  of  the  train  and  pushed  him  off  the  platform 
while  the  train  was  in  rapid  motion.  Indeed,  on  this  trial 
the  evidence  was  stronger  as  to  the  misconduct  of  the  brake- 
man  than  on  the  former  trial.  It  was  not  necessary  for  the 
jury  to  believe,  in  order  to  justify  them  in  bringing  in  a 
verdict  for  plaintiff,  that  the  brakeman  willfully  and  de- 
liberately attempted  to  inflict  a  severe  injury  upon  plaintiff. 
It  was  enough  for  them  to  reach  the  conclusion  that  the 
brakeman  did  what  an  ordinarily  prudent  person  would  not 
have  done  in  ejecting  plaintiff  from  the  train  and  that  in- 
jury to  plaintiff  resulted  therefrom.  We  have  no  occasion 
to  discuss  the  particulars  of  the  conflicting  evidence  of  the 
different  witnesses. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 
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Thompson  &  Peterson  v.  N.  E.  Stephens,  H.  R.  Sligh, 
and  G.  W.  Hayden,  Appellants, 

Action  by  snbcontractora:  pubuc  Bunj>iNG:  venue.  Subcontrac- 
tors who  have  furnished  labor  or  materials  for  the  construc- 
tion of  a  public  building  and  who  have  served  notice  of  their 
claims  upon  the  corporation  may  sue  on  the  contractor's  bond, 
given  to  relieve  the  corporation  from  liability  as  to  the  dis- 
tribution of  money  due  the  contractor,  in  the  county  where 
the  building  was  constructed. 

Appeal  from  Boone  District  Court. —  Hon.  J.  R.  Whit- 
AXEB,  Judge. 

TuBBDAT,  June  12,  1906. 

Action  on  a  bond  given  by  defendant  Stephens,  who 
was  a  contractor  for  the  construction  of  a  poor  farm  building 
for  Boone  county,  to  pay  and  discharge  all  indebtedness  that 
might  be  incurred  by  him  in  carrying  out  said  contract  and 
complete  the  building  free  of  all  claims  or  obligations. 
Plaintiff  is  the  holder  of  claims  against  Stephens  aggregat- 
ing $108.74,  for  material  furnished  in  the  construction  of 
such  building.  Defendants  applied  for  change  of  place  of 
trial  to  Louisa  county,  of  which  county  it  is  claimed  each  of 
the  defendants  was  a  resident,  as  shown  by  affidavit  in  sup- 
port of  the  motion.  The  application  was  overruled,  and  de- 
fendants elected  to  stand  on  their  motion  and  refused  to 
plead,  whereupon  judgment  was  rendered  against  them  by 
default  for  the  amount  claimed.  From  this  judgment  the 
defendants  appeal. —  Affirmed. 

Hale  £  Hale  and  Harpel  &  Cederquist,  for  appellants. 

Dyer  &.  Htdl,  for  appellees. 
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McClain,  C,  J. —  Under  Code,  section  3102,  providing 
that  subcontractors  furnishing  material  for  the  construction 
of  any  public  building  shall  have  a  claim  against  any  public 
corporation  constructing  such  building  for  the  value  of  the 
services  and  material  rendered  and  furnished  which,  due 
notice  having  been  given,  shall  have  priority  in  the  order 
in  which  they  are  filed,  plaintiffs  would  have  had  claims 
against  the  county  payable  out  of  any  moneys  due  the  con- 
tractor Stephens  for  the  construction  of  the  building;  and 
to  secure  the  payment  to  such  subcontractors  of  such  claims 
and  relieve  the  county  from  liability  as  to  the  distribution 
of  such  moneys  the  bond  in  suit  was  executed  by  Stephens  as 
principal  and  the  other  two  defendants  as  sureties,  condi- 
tioned that  Stephens  should  complete  the  building  free  of  all 
such  claims  or  obligations.  His  bond  was  expressly  exe- 
cuted to  the  county  for  the  use  and  benefit  of  said  county, 
^^  and  as  well  to  and  for  any  and  all  persons  who  become 
entitled  to  liens  or  claims  for  labor  performed  or  material 
furnished  to  carry  out  the  aforesaid  contract,  and  may  be 
sued  upon  by  said  county,  person  or  party  only." 

A  subcontractor  furnishing  material  for  a  public  build- 
ing acquires  no  lien  upon  the  building  or  upon  the  moneys 
which  become  due  from  the  county  to  the  contractor.  White" 
house  V.  American  Surety  Co.,  117  Iowa,  328.  But  he  does 
have  a  right  to  acquire  a  priority  as  to  the  distribution  of 
such  fund  by  following  the  statutory  provision  and  to  this 
extent  his  claim  and  the  prior  right  which  he  thus  acquires  as 
against  any  other  claimant  to  the  money  is  in  the  nature 
of  a  lien.  The  bond  which  the  contractor  gave  to  relieve 
the  county  from  any  liability  to  subcontractors  with  refer- 
ence to  the  payment  of  the  money  which  would  become  due 
to  the  contractor  is  analogous  to  the  bond  referred  to  in  Code, 
section  3098,  given  in  lieu  of  subcontractors  liens  under  the 
mechanic's  lien  law,  and  such  a  bond  is  expressly  provided 
for  in  Code,  section  3104. 

As  to  the  bond  provided  for  in  section  3098  it  is  specific 
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cally  provided  that  action  thereon  may  be  brought  in  the  dis- 
trict court  of  the  county  wherein  the  property  is  situated 
and  that  provision  is  applicable  to  suit  by  ^^  any  person 
having  filed  a  claim  for  a  lien  by  virtue  of  this  chapter." 
Now,  although  section  3102  does  not  specifically  provide  for 
a  lien  in  the  strict  sense  of  the  term,  yet  it  is  a  part  of  the 
chapter  relating  to  mechanics'  liens,  and  we  reach  the  con- 
clusion that  such  a  bond  as  that  in  suit  given  to  relieve 
the  county  from  liability  to  subcontractors  as  to  the  dis- 
tribution of  the  money  due  to  a  contractor  for  the  construc- 
tion of  a  public  building  is  within  the  provisions  of  Code, 
siection  3098,  as  to  the  place  of  bringing  suit  on  such  bond. 
It  is  true  that  sections  3102-3104,  as  originally  enacted  by 
chapter  179,  of  the  acts  of  the  Twentieth  Gteneral  Assembly, 
were  not  part  of  the  mechanic's  lien  law,  but  this  act  was  a 
substitute  for  a  prior  statute  (15th  General  Assembly,  chap- 
ter 23),  by  which  it  was  attempted  to  give  subcontractors  a 
qualified  lien  on  public  buildings,  and  the  whole  subject- 
matter  seems  to  have  been  regarded  by  the  Legislature  in 
the  adoption  of  the  Code  of  1897  as  sufficiently  germane  to 
the  mechanic's  lien  law  to  justify  incorporation  of  it  into 
the  chapter  relating  to  mechanics'  liens.  By  this  incorpora- 
tion we  think  that  the  language  of  section  J3098  which  was 
previously  a  part  of  the  mechanic's  lien  law  was  made  ap- 
plicable to  such  bonds  as  the  one  on  which  this  suit  is 
brought  The  construction  which  we  adopt  is  in  the  line  of 
public  policy  and  in  accordance  with  the  general  spirit  of 
the  statute,  for  it  would  be  manifestly  oppressive  to  subcon- 
tractors who  have  relied  on  such  bonds  instead  of  proceed- 
ing as  they  might  otherwise  have  done  to  .establish  claims 
against  the  moneys  due  the  contractor  in  the  hands  of  the 
county,  to  require  them  to  pursue  the  contractor  and  sureties 
if  they  are  nonresidents  of  that  county,  and  bring  suit 
against  them  in  some  distant  part  of  the  state  where  they  may 
happen  to  reside. 

We  think  the  ruling  of  the  trial  court  on  the  motion 
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for  change  of  place  of  trial  was  correct,  and  the  judgment 
against  defendants  is  therefore  affirmed. 


ji37 502  Pred  a.  Kiisel,  et  al.,  Appellants,  v.  Mutual  Resbbve 

Life  Insurance  Company,  Appellee. 

Insurance:    umitation  of  right  of  action.    A  contract  of  insurance 

1  may  ignore  the  statute  of  limitations  and  limit  the  time  within 
which  an  action  on  the  contract  may  be  brought;  but  the  time 
within  which  action  may  be  brought  does  not  cohimence  to  run 
until  a  cause  of  action  accrues. 

Same.    Where  a  contract  of  insurance  provided  that  the  company 

2  should  have  a  specified  time  after  receipt  of  proofs  of  loss  to 
make  payment,  a  cause  of  action  thereon  did  not  accrue  until 
the  expiration  of  that  time. 

Same:    waiver  op  limitations.    To  authorize  the  commencement 

3  of  an  action  on  a  contract  of  insurance,  prior  to  the  time  a 
cause  of  action  accrues  under  the  terms  of  the  policy,  there 
must  be  a  complete  renunciation  of  the  contract. 

Appeal  from  Jasper  District  Court. —  Hon.  B.  W.  Preston, 

Judge. 

'.  Tuesday,  June  12,  1906. 

Action  at  law  to  recover  upon  a  policy  of  life  insuranco. 
At  the  close  of  the  evidence  for  plaintiffs,  there  was  a  di- 
rected verdict  in  favor  of  defendant.  Plaintiffs  appeal. — ■ 
Reversed. 

Clark  Vamum  and  E.  C.  Ogg,  for  appellants. 

Grimm,  Trewin  &  Moffit,  F.  L.  Kennedy,  and  C  B. 
Bobbins,  for  appellee. 

Bishop,  J. —  The  policy  in  suit  was  issued  to  Henry  L. 
Kiisel,  and  therein  Mary  O.  Kiisel,  his  wife,  and  Fred  A. 
Kiisel,  his  son,  are  named  as  beneficiaries.     Henry  L.  Kiisel 
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died  May  5,  1902,  and  Mary  O.  Kiisel  died,  intestate,  Au- 
gust 12,  1903.  In  default  of  payment  of  the  amount  of 
the  policy,  this  action  was  begun  by  said  Fred  A.  Kiisel 
and  Eugene  Bean,  administrator  of  the  estate  of  Mary  O. 
Kiisel,  on  August  31,  1903.  A  copy  of  the  policy  is  at- 
tached to  the  petition,  and  therein  is  contained  the  require- 
ment that  upon  death  of  the  insured,  proofs  shall  be  fur- 
nished the  association  which  "  shall  comprise  evidence  satis- 
factory to  the  executive  committee  of  the  causes  and  manner 
of  death,"  etc.  Further,  it  is  therein  provided  that  payment 
of  the  amount  of  the  policy  shall  be  made  within  ninety 
days  after  acceptance  of  proofs.  This  provision  also  ap- 
pears :  "  Xo  action  at  law  or  suit  in  equity  shall  be  main- 
tained thereon,  or  recovery  had,  unless  the  same  is  com- 
menced within  one  year  from  the  date  of  the  death  of  the 
insured,  any  statute  of  limitation  to  the  contrary  notwith- 
standing." The  defendant  appeared  and  answered,  admit- 
ting proofs  of  death  furnished  by  Mary  O.  Kiisel,  as  of 
date  June  9,  1902.  In  a  separate  count,  the  limitation 
clause  of  the  policy  was  pleaded,  and  the  bar  created  thereby 
insisted  upon. 

The  motion  for  verdict  was  put  upon  the  single  ground 
that  "  the  cause  of  action  is  barred  under  the  conditions 
of  the  policy."  We  think  it  should  have  been  overruled. 
1.  insu«anck:  Xo  question  is  made  in  argument  but  that  in 
right  of  action,  the  abseucc  of  a  statute  to  the  contrary  —  and 
we  have  no  such  statute  —  parties  to  a  life  insurance  con- 
tract may  ignore  the  general  statute  of  limitations  and  pro- 
vide by  agreement  for  the  time  within  which  an  action  must 
be  brought  to  recover  upon  such  contract.  But  we  have 
repeatedly  held  that  in  such  cases  —  as  in  cases  arising  under 
the  general  statute  —  the  limitation  period  does  not  com- 
mence to  run  until  a  cause  of  action  has  accrued;  that  is, 
until  suit  may  properly  be  brought  And  this  is  true  not- 
withstanding the  form  of  words  employed  in  the  contract, 
as  in  the  one  before,  us,  is  "  within  one  year  from  the  date 
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of  death."  McCannell  v.  Association,  79  Iowa,  767 ;  Matt 
V.  Association,  81  Iowa,  136. 

So  too,  where  by  the  terms  of  the  contract,  it  is  pro- 
vided that  the  insurer  shall  have  a  time  stated  after  proofs 
are  filed  in  which  to  make  payment,  a  cause  of  action  does 
not  accrue  upon  the  contract  until  after  the 
expiration  of  the  time  agreed  upon.  McCon- 
nell  V.  Association,  supra;  Read  v.  Insurance  Co.,  103  Iowa, 
307.  Now,  included  in  the  provisions  of  the  policy  in  suit, 
there  is  no  requirement  in  respect  to  the  time  within  which 
proofs  of  death  should  be  furnished.  It  is  provided,  as  we 
have  seen,  that  the  insurer  should  have  ninety  days  after  the 
filing  of  proofs  in  which  to  make  payment.  This  then  is 
the  situation ;  proofs  of  death  were  furnished  June  9,  1902, 
and  ninety  days  thereafter  a  cause  of  action  accrued  upon 
the  contract.  As  this  action  was  commenced  August  31, 
1903,  it  must  be  held  to  have  been  in  time. 

But  counsel  for  appellee  insist  that  a  cause  of  action 
upon  the  contract  accrued  to  plaintiffs  on  May  14,  1902,  or, 
at  least,  foUowing  ninety  days  after  that  date.  And  this 
8.  Samb:  waiver  Contention  is  predicated  upon  a  letter  written 
of  limitations.  ^^  defendant  to  plaintiff  Kiisel  on  that  date, 
and  which  letter  it  is  insisted  amounted  to  a  denial  of  all 
liability  under  the  contract.  The  letter  was  introduced  in 
evidence  by  plaintiffs,  and  the  substance  thereof  is  as  fol- 
lows :  "  We  are  in  receipt  of  your  favor  of  the  9th  instant, 
and  herewith  inclose  proof  blanks  which  we  do  at  your  re- 
quest without  prejudice  to  or  waiver  of  any  of  the  rights 
or  defenses  of  the  company  in  the  premises.  We  would 
further  state  that  certificate  issued  to  Henry  S.  Kiisel  lapsed 
for  the  nonpayment  of  premiums  due  April  1,  1902.  If, 
however,  you  persist  in  making  claim  under  the  above  policy, 
the  company  will  require  the  performance  of  all  conditions 
precedent  as  provided  in  the  contract"  The  argument  is  that 
upon  a  denial  of  liability  by  the  promisor  before  the  time 
of  performing  the  contract  arrives,  the  promisee  may  treat 
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this  as  a  breach  of  the  contract  and  may  at  once  begin  his 
action  to  enforce  the  same.  The  argument  does  not  meet 
the  case.  Undoubtedly  there  are  some  forms  of  contract 
under  which  a  breach  may  be  asserted  by  action  before  the 
time  fixed  for  performance  has  fully  elapsed.  But  even  in 
such  cases  the  promisor  must  expressly  renounce  the  con- 
tract Crabtree  v.  Messersmith,  19  lowa^  179;  Inman  v. 
Cereal  Co.,  124  Iowa,  737. 

It  is  not  enough  that  he  merely  deny  liability  under 
the  contract;  as,  for  instance,  that  he  shall  assert  that  in. 
some  way  he  has  been  relieved  from  such  liability,  or  that 
he  declare  that  he  does  not  owe  the  debt  stipulated  for  by 
the  terms  of  the  contract,  and  hence  will  resist  any  attempt 
made  to  enforce  performance  or  compel  payment  Quinn 
V.  Insurance  Co.,  71  Iowa,  615;  McConnell  v.  Association, 
supra.  Now  the  letter  relied  on  goes  no  farther  than  to 
state  the  fact  of  a  lapse  arising  out  of  nonpayment  of  pre- 
miums. It  may  be  that  in  the  opinion  of  the  writer  the 
existence  of  such  fact  was  sufficient  to  relieve  the  company 
from  any  further  liability  on  the  contract,  but  the  occasion 
did  not  call  for  any  renunciation  of  the  contract,  and  the 
language  used  cannot  be  distorted  into  an  attempt  in  that 
direction.  Indeed,  as  we  view  it,  the  statement  of  the  fact 
taken  by  itself  did  not  amount  even  to  a  denial  of  liability. 
But,  if  this  were  not  so,  the  concluding  sentence  of  the  let- 
ter must  be  accepted  as  putting  the  question  at  rest.  There- 
from it  is  apparent  that  the  company  did  not  renounce  any 
of  its  rights,  either  substantive  or  as  related  to  procedure, 
under  the  contract.  In  effect,  plaintiff  was  there  told  that, 
if  he  did  not  elect  to  abandon  all  claim  under  the  contract, 
he  must  proceed  in  strict  accordance  with  all  the  provisions 
and  conditions  thereof;  that  is,  he  must  make  his  formal  and 
satisfactory  proofs,  and  must  thereafter  wait  the  stipulated 
time  to  enable  the  company  to  investigate  and  determine. 

It  is  upon  these  considerations  that  we  base  our  con- 
clusion for  error  in  the  ruling  complained  of.  In  view 
thereof,  the  judgment  is  reversed,  and  a  new  trial  ordered. — 
Reversed. 
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Frank  Foster,  by  His  Next  Friend,  Magoie  Eutslee,  Ap- 
pellant, V.  Geo.  K.  Hobson,  et  al..  Appellees. 

Real  property:    fah^ure  to  assert  ownership:    admissions.    In  an 

1  action  to  subject  the  real  estate  of  the  wife,  conveyed  to  her 
by  the  husband,  to  the  satisfaction  of  a  judgment  against  the 
husband,  the  fact  that  she  sat  by  when  counsel  asserted  that 
the  husband  owned  the  land,  and  made  no  objection  did  not 
constitute  an  abandonment  of  her  claims  thereto;  nor  was  her 
silence  an  admission  of  the  fact  stated  by  counsel,  she  not 
being  a  party  to  the  action. 

Judgment  liens:     prior  deed.     A  judgment  creditor  is  not  a  pur- 

2  chaser  within  the  meaning  of  the  recording  act  and  in  the  ab- 
sence of  fraud  has  no  lien  upon  land  conveyed  by  an  unre- 
corded deed  prior  to  his  judgment 

Partition:    effect  as  passing  title.     Where  the  husband  conveyed 

3  to  his  wife  his  interest  as  heir  in  his  father's  estate,  the  subse- 
quent partition  of  the  land  and  conveyance  to  him  by  the  other 
heirs  of  his  interest  in  the  estate,  did  not  create  a  new  or  addi- 
tional estate  in  the  land. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H.  MoVby, 

Judge. 

Tuesday,  June  12,  1906. 

Plaintiff  recovered  judgment  against  the  defendant, 
George  K.  Hobson,  and  in  this  action  seeks  to  subject  certain 
real  estate  to  its  satisfaction.  On  hearing  the  petition  was 
dismissed.     The  plaintiff  appeals. —  Affirmed. 

Allen  &  Lingenfelter,  for  appellant. 

James  Nugent,  for  appellees. 

Ladd,  J. —  Plaintiff  recovered  judgment  against  Geo. 
K.  Hobson  for  $200  and  costs  March  25,  1904,  and  in  this 
action  asks  that  the  portion  of  a  forty-five-acre  tract  of  land 
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occupied  by  the  judgment  defendant  as  a  homestead  in  ex- 
cess of  forty  acres  allowed  by  statute,  and  a  proportionate 
share  of  a  lease  for  mining  di  coal,  be  determined,  and  that 
these  be  subjected  to  the  satisfaction  of  said  judgment.  In 
a  cross-petition,  Anna  B.  Hobson,  wife  pf  said  defendant, 
claims  to  own  the  land.  It  appears  that  Allen  W.  Hobson 
died  intestate  November  16, 1892,  seised  of  certain  land,  and 
left  surviving  him  a  widow  and  several  adult  children.  One 
of  these,  Geo.  K.  Hobson,  on  the  23d  day  of  December  fol- 
lowing, executed  a  quitclaim  deed  to  his  wife,  Anna  B.  Hob- 
son, of  two  tracts  of  land,  and  also  of  ^^  all  my  interest  as 
heir  at  law  in  the  estate  of  Allen  W.  Hobson,  recently  of  said 
county,  now  deceased."  This  was  not  recorded.  The 
widow,  Emma  B.  Hobson,  filed  a  petition,  in  which  partition 
of  the  estate  was  demanded,  December  22d,  the  day  previous 
to  the  above  conveyance,  to  which  all  the  heirs  were  parties. 
Geo.  K.  Hobson  and  Anna  B.  Hobson  first  demurred  thereto, 
and  subsequently  answered,  alleging  that  the  parties  to  the 
suit  had  adjusted  their  differences  and  had  reached  an 
amicable  division  of  the  real  estate,  whereby  the  widow 
was  to  retain  a  life  estate  therein,  and,  among  other  heirs, 
"  to  Geo.  K.  Hobson,  son  of  the  deceased,"  there  is  allotted 
"  the  west  half  of  the  south  60  acres  of  the  E.  1^  of  the  N. 
W.  ^  of  said  section  11 ;  also  the  west  half  of  the  north  30 
acres  of  the  N.  E.  1/4  of  section  11,"  and  they  prayed  "  that 
the  shares  of  each  and  all  the  parties  thereto  in  said  land  as 
accepted  under  said  agreement  be  established  and  confirmed 
and  made  effectual  forever."  These  allegations  were  admit- 
ted in  the  reply,  and  the  plaintiff  joined  in  the  prayer  ^for 
relief.  Decree  was  entered  accordingly  April  17,  1903,  and 
on  the  same  day  the  other  heirs  joined  in  a  quitclaim  deed 
to  Geo.  K.  Hobson  to  the  land  described,  and  he  and  his 
wife,  Anna  B.  Hobson,  joined  other  heirs  in  like  convey- 
ances of  other  portions  of  the  estate  to  other  heirs.  In  Oc- 
tober, 1898,  Geo.  K.  and  Anna  B.  Hobson  joined  in  a  deed 
conveying  a  small  piece  of  this  land  to  a  railroad  company, 
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warranting  the  title  to  be  in  him,  and  in  December,  1901, 
they  did  likewise  in  conveying  a  narrow  strip  to  Mabel  A. 
Connolly.  In  May,  1903,  they  jointly  leased  this  and  other 
lands  belonging  to  her  for  the  purposes  of  mining  coal.  The 
manager  of  the  coal  company  was  informed  that  the  title 
was  in  Mrs.  Hobson,  but  the  check  for  part  of  the  rent  was 
made  to  him,  though  she  appears  to  have  obtained  the  money. 
She  testified  to  having  informed  her  attorney  when  the  above 
deeds  were  made  that  the  title  was  in  her.  But  in  each  of 
the  three  trials,  which  resulted  in  the  judgment  on  which 
this  suit  is  based,  counsel  asserted  in  court,  in  the  presence 
of  both  Anna  B.  and  Geo.  K.  Hobson,  that  liability  (for  the 
injuries  inflicted  by  a  dog  harbored  on  the  premises)  de- 
pended upon  which  one  was  the  owner,  and  that  Geo.  K.  was 
such  owner,  and  thereupon  Anna  B.  made  no  claim  to  the 
properly. 

The  suggestion  that  intervener  abandoned  her  claim  to 
the  land  is  not  borne  out  by  the  record.  She  has  carefully 
preserved  her  deed.  At  the  trials  mentioned  the  claim  that 
1.  Real  pkopestt  her  husbaud  owned  the  land  was  not  an  asser- 
Mlrt*ownerehip:  tiou  of  any  claim  thereto  by  or  through  him, 
admissions.  '  but  merely  incidental  to  the  determination  of 
the  issue  as  to  who  was  harboring  the  dog,  and  for  this  rea- 
son she  was  not  bound  to  assert  her  title  thereto.  Moreover, 
she  was  not  a  party  to  that  action,  and  the  fact  that  she 
remained  silent  when  counsel  asserted  her  husband  owned 
the  farm  cannot  be  construed  as  in  the  nature  of  an  admis- 
sion by  her.  Kelley  v.  Andrews,  102  Iowa,  119;  State  v. 
Dexter,  115  Iowa,  678. 

Her  testimony  that  she  made  known  her  claim  to  the 
property  before  executing  the  deeds  is  undisputed,  and  the 
lease  to  the  coal  company  was  made  in  her  name,   and, 
8.  Judgment        though  a  chcck  for  rent  ran  to  her  husband, 
deed.  *  it  was  indorsed  to  her.     Nor  is  the  evidence 

sufficient  to  warrant  a  finding  that  the  conveyance  to  her 
was  for  the  purpose  of  defrauding  future  creditors.     See 
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Brundage  v.  Cheneworth,  101  Iowa,  256.  Her  husband  does 
not  appear  to  have  been  in  debt  at  that  time,  nor  when  the 
hearing  was  had,  save  to  the  plaintiff  on  this  judgment,  based 
upon  injury  that  could  not  have  been  anticipated.  While 
the  deed  was  withheld  from  record,  this  was  not  because 
of  any  understanding  between  the  parties  thereto.  The  rec- 
ord establishes  the  bona  fide  ownership  of  the  property  long 
prior  to  the  recovery  of  the  judgment  against  Geo.  K.  Hob- 
son,  and,  as  a  judgment  creditor  is  not  a  purchaser  under 
the  recording  act,  such  judgment  did  not  become  a  lien  on 
her  land. 

But  appellant  contends  that  by  the  exchange  of  quit- 
claim deeds  between  the  heirs  of  deceased  the  judgment  de^ 
fendant  acquired  a  new  title  subsequent  to  the  execution  of 
3.  paktition:  the  quitclaim  deed  to  his  wife.  If  so,  such 
tngtitfe.*^***^  title  did  not  pass  by, virtue  of  her  deed,  and  he 
became  owner  of  the  land,  and  it  should  be  subjected  to  the 
satisfaction  of  the  judgment  San  Francisco  v,  Lawton,  18 
Cal.  465  (79  Am.  Dec  187)  ;  Frink  v.  Darst,  14  111.  304  (58 
Am.  Dec.  675).  While  a  decree  of  partition  was  entered 
at  the  same  time  the  deeds  between  the  several  heirs  were 
exchanged,  it  is  entirely  immaterial  by  which  mode  partition 
of  the  estate  among  those  entitled  thereto  was  effected.  In 
either  event  the  effect  was  to  merely  segregate  and  locate  the 
share  of  each  as  a  separate  parcel  of  land  allotted  to  him, 
and  to  extinguish  his  interest  in  portions  of  the  estate  al- 
lotted to  other  heirs.  The  title  by  which  he  holds  his  divided 
share  is  the  same  as  that  by  which  his  undivided  interest  in 
the  estate  in  common  was  held.  The  deed  of  partition  de- 
stroys the  unity  of  possession,  and  henceforth  each  holds  his 
share  in  severalty;  but  such  deed  confers  no  new  title  or 
additional  estate  in  the  land.     2  Bl.  Com.  186. 

The  conveyance  from  the  other  heirs  only  assigned  to 
Hobson  in  severalty  what  was  already  his.  He  purchased 
nothing  and  parted  with  nothing.  He  received  no  title  or 
estate  by  virtue  of  the  conveyances  from  the  others,  and 
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parted  with  none.  The  title  being  already  in  him,  the 
deed  merely  designated  his  share  by  metes  and  bounds,  and 
allotted  it  to  him  to  be  held  in  severalty.  In  short,  the 
title  of  a  tenant  in  common  to  the  share  set  apart  to  him 
by  decree  of  court  in  partition  proceedings,  or  through  the 
execution  of  mutual  conveyances  by  the  several  tenants,  is 
precisely  the  same  as  that  by  which  he  held  the  undivided 
interest  in  the  entire  estate.  Carter  v.  Day,  59  Ohio  St.  96 
(51  N.  E.  967,  69  Am.  St.  Kep.  757) ;  Harrison  v.  Ray,  108 
N.  C.  215  (12  S.  E.  993,  11  L.  E.  A.  722,  23  Am.  St.  Eep. 
67);  Firdey  v.  Cdthcart,  149  Ind.  470  (48  N.  E.  586,  63 
Am.  St.  Eep.  292).  So  that  no  new  title  was  acquired  by 
Hobson.  The  portion  set  apart  to  him  was  his  "  interest 
as  heir  at  law  in  the  estate  of  Allen  W.  Hobson,  recently  of 
said  county,  now  deceased,'^  which  he  had  previously  con- 
veyed to  his  wife,  and  the  partition  proceedings  did  not  di- 
vest her  title  or  pass  a  new  one  to  him,  but  merely  estab- 
lished it  in  the  tract  in  controversy,  of  which  she  was  then 
owner. 

The  decree  denying  the  relief  prayed  was  right,  and  is 
affirtned. 


John  Beck,  Appellee,  v.   The  Minnesota  &  Westbbn 
Grain  Co.,  Appellant. 

Landlord  and  tenant:    enforcement  of  uen.     A  landlord  may  en- 

1  force  his  lien  for  rent,  upon  crops  grown  on  the  leased  prem- 
ises, against  either  the  tenant  or  his  subtenant,  even  though 
he  fails  to  show  title  to  the  leased  premises  in  himself,  or  that 
he  was  in  possession  thereof  prior  to  the  execution  of  the 
lease. 

Recovery  of  rent:     action  against  third  party:     demand:     evi- 

2  dence.  In  an  action  against  a  third  person  for  the  value  of 
grain  grown  upon  leased  premises  and  sold  by  the  tenant,  the 
evidence  is  helo  to  show  a  demand  for  payment  (conceding  that 
a  demand  was  necessary,  to  maintain  the  action)  prior  to  com- 
mencement of  the  suit. 
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Limitation  of  action.    No  agreement  between  a  tenant  and  his  sub- 
3    tenant  will  operate  to  limit  the  time  in  which  the  landlord  may 
bring  an  action  to  enforce  his  rent. 

Appeal  from  Lyon  District  Court. —  Hon.  Wm.  Hutchin- 

soNy  Judge. 

Tuesday,  June  12, 1906. 

The  defendant  purchased  oats  from  a  sub-tenant  of 
plaintiff,  and  this  action  is  to  recover  for  their  conversion. 
From  judgment  as  prayed,  defendant  appeals. —  Affirmed. 

James  V.  McHugh  and  Simon  Fisher,  for  appellant 

C.  J.  Miller,  for  appellee. 

Ladd,  J. —  The  plaintiff  leased  to  N".  A,  Walquirst,  in 
writing,  160  acres  of  land  for  the  term  of  one  year,  begin- 
ning March  1,  1903,  at  the  agreed  rental  of  $525,  to  be  paid 
October  Ist,  of  that  year.  Thereafter  Walquirst  sublet  the 
premises  to  one  Kresten,  who  raised  974  bushels  of  oats 
thereon,  and  sold  them  to  the  defendant  for  $265.85 ;  this 
being  the  market  price.  Walquirst  failed  to  pay  the  rent, 
and  in  this  action  recovery  of  the  value  of  the  oats  is  sought 
by  the  landlord.  The  appellant  contends:  (1)  That  as 
plaintiff  did  not  prove  title  to  the  land  in  himself,  the  court 
erred  in  holding  that  he  had  a  landlord's  lien  on  the  crop; 
(2)  that  in  any  event,  no  demand  for  the  property  or  its 
value  was  proven;  and  (3)  that  the  lien  had  expired  before 
the  action  was  begun. 

I.  The  land  had  no  buildings  or  other  improvements 
thereon.     No  evidence  tending  to  prove  plaintiff's  title,  save 
a  contract  of  purchase  from  one  Converse  was  introduced, 
1  LAHDLotDAKD    ^^^  ^'^^  ^^  madc  to  appear  who  was  in  the 
fSroement^f      actual  or  coustructiou  possession  prior  to  the 
hen.  execution    of    the    lease.     In    these    circum- 

stances, a  demise  to.  a  tenant  at  common  law  might  not  have 
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been  valid.  Taylor^s  Landlord  &  Tenant,  section  84  et  seq. 
The  reason  for  the  rule  was  that  as  a  chose  in  action  could 
not  be  assigned  the  lease  of  land  in  the  possession  of  an- 
other was  void.  But  under  the  statutes  of  this  state,  au- 
thorizing the  assignment  of  choses  in  action  and  the  sale  of 
an  interest  in  land,  though  in  the  adverse  possession  of  an- 
other, possession  is  not  essential  to  the  validity  of  a  lease. 
Section  2916,  Code;  Foster  v.  Young,  35  Iowa,  27,  40. 
The  relation  of  landlord  and  tenant  is  created  by  contract, 
either  expressed  or  implied,  by  the  terms  of  which  one  person 
designated  "  tenant "  enters  into  possession  of  the  land  un- 
der another  known  as  "  landlord."  1  Taylor  on  Landlords 
&  Tenants,  section  14.  The  landlord  may  not  have  any  in- 
terest in  the  title  to  the  demised  premises,  but  whether  he 
has  or  not  cannot  be  questioned  by  the  tenant  before  the 
expiration  of  his  lease,  and  whilst  in  possession  under  it, 
unless  based  upon  some  distinct  and  independent  claim  to 
the  land.  Bowdish  v*  City  of  Dubuque,  38  Iowa,  341. 
Possibly  a  want  of  consideration  might  be  pleaded  in  such 
a  case  to  defeat  the  claim  for  rent,  but  under  the  law  of  this 
state  a  consideration  is  implied  from  the  fact  that  the  lease 
Avas  in  writing.  Nor  is  it  essential  that  the  tenant  should 
have  been  in  possession  in  order  to  sublet.  The  lessee,  hav- 
ing an  interesse  termini,  may  make  a  good  lease,  without 
entering  into  possession.  Section  85  of  Taylor  on  Land- 
lord &  Tenant.  The  rule  by  ^hich  the  tenant  is  estopped 
from  denying  his  landlord's  title  is  also  applicable  against 
all  persons  entering  into  possession  through  or  under  the 
tenant,  and  therefore  one  to  whom  the  tenant  leases  the 
premises  is  as  fully  estopped  from  questioning  the  land- 
lord's title  to  the  land,  as  the  tenant  himself.  Bonds  v. 
Smith,  106  N.  C.  553  (ll  S.  E.  322) ;  Merchants'  Bank  v. 
Clavin,  60  Mo.  559 ;  Ellsworth  v.  Hale,  33  Ark.  633 ;  18  Am. 
&  Eng.  Ency.  of  Law,  417.  See,  also,  Hardin  v.  Jones,  86 
111.  313;  BeHram  v.  Cook,  44  Mich.  396  (6  N.  W.  868); 
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Stewart  v.  Roderick,  4  Watts  &  S.  (Pa.)  188  (89  Am.  Dec. 

71). 

As  between  the  plaintiff  and  Walquirst^  the  relation  of 
landlord  and  tenant  existed^  and  with  reference  to  the  rent, 
section  2992  of  the  Code  provides  that  ^^  A  landlord  shall 
have  a  lien  for  his  rent  upon  all  crops  grown  upon  the  leased 
premises,  and  upon  any  other  personal  property  of  the  tenant^ 
which  has  been  used  or  kept  thereon  during  the  term,  and 
not  exempt  from  execution  for  the.  period  of  one  year  after 
a  year's  rent,  or  the  rent  of  a  shorter  period  falls  due.  But 
such  lien  shall  not  in  any  case  continue  more  than  six  months 
after  the  expiration  of  the  term."  The  oats  were  grown  "  on 
the  demised  premises,"  and  plaintiff  had  a  lien  thereon  for 
the  payment  of  his  rent  Houghton  v.  Batter,  70  Iowa,  314 ; 
Evans  v.  Collins,  94  Iowa,  432 ;  Church  v.  Bloom,  111  Iowa, 
319 ;  Richardson  v.  Peterson,  68  Iowa,  724.  When,  if  at 
all,  was  this  lien  terminated  ?  The  defendant  purchased  the 
oats  from  the  subtenant  It  acquired  the  title  which  the 
seller  then  had.  That  title  was  subject  to  the  plaintiff's 
lien.  The  defendant  acquired  nothing  more,  and  in  appro- 
priating the  property  became  liable  to  the  plaintiff  for  the 
value  of  the  incumbrance. 

II.  It  is  argued  that  as  defendant  merely  acquired  the 
title  Kresten  had  (Nickelson  v.  Negley,  71  Iowa,  546),  a  de- 
mand was  essential  as  a  condition  precedent  to  the  mainte- 
**  SfrT  Mtion  iJ^ance  of  an  action  for  conversion.  Conceding 
par^'^dc"**  without  deciding  this,  we  think  a  proper  de- 
?Mcl'  *''*'  mand  was  made.  One  McDowell  testified 
that  prior  to  the  commencement  of  the  suit  in  1905  he  de- 
manded the  value  of  the  oats  raised  upon  the  leased  premises 
of  defendant's  agent,  who  responded  that  he  had  no  authority 
to  pay  therefor.  Upon  cross-examination  McDowell  testi- 
fied: Q.  "You  met  Mr.  Kruger  (the  agent)  and  took  a 
little  walk  with  him,  did  you?  A.  Walked  to  the  office 
with  him,  yes.     Q.  Didn't  you  say  *  there  is  a  little  bill,  and 

I  presume  you  don't  want  to  pay  it  do  you?'     Isn't  that 
Vol.  131  U.— 6 
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the  language  you  used?  A.  Well,  I  would  not  say.  Q. 
And  he  laughed  and  said,  ^  Not  by  a  damn  sight'  Wasn't 
that  his  reply?  A.  I  presume  so.  Q.  And  that  was  all 
that  occurred  in  relation  to  the  presenting  of  the  claim  that 
you  are  testifying  about?  A.  Similar  to  that,  yes.  Q. 
That  is  what  you  mean  when  you  say  you  made  a  demand 
upon  him  ?  A.  Yes,  sir."  On  redirect :  "  I  think  he  un- 
derstood what  I  was  making  a  demand  for.  I  don't  know 
as  I  told  him  I  was  acting  for  Mr.  Beck.  I  was  not  acting 
for  Mr.  Beck.  Well,  I  had  been  instructed  by  Mr.  Beck  be- 
fore that  time  to  collect  the  rent." 

It  is  apparent  from  this  evidence  that  the  witness  in- 
tended to  say  that  though  he  had  not  been  specially  author- 
ized to  make  the  demand,  he  had  been  instructed  by  plaintiff 
to  collect  the  rent.  This  necessarily  included  the  making 
of  the  demand,  and  was  sufficient  authority  for  so  doing. 
The  demand  was  fully  proven.  The  defendant's  agent  must 
have  understood  from  what  was  said  that  McDowell  was 
asking  for  the  payment  of  the  oats.  The  language  em- 
ployed might  not  have  been  as  explicit  as  would  have 
been  employed  between  persons  less  intimate,  but  clearly  in- 
dicates what  both  had  in  mind,  and  was  fully  understood, 
i.e.,  that  a  demand'  for  payment  was  being  made  and  refused. 

III.  The  subtenant  was  a  mere  cropper,  and  had  not 
entered  upon  the  land  after  September  15,  1903.  The  ac- 
tion was  commenced  August  29,  1904,  more  than  a  year 
8.  LiMiTATioM  ^^^^  ^^®  subtenant's  rent  became  due;  but 
OF  ACTION.  within  a  year  from  the  time  the  rent  of  the 
tenant  should  have  been  paid,  and  within  six  months  of 
the  termination  of  his  lease.  The  appellant  argues  the  case 
on  the  theory  that  the  period  within  which  suit  must  be 
begun  under  the  statute,  to  enforce  the  lien,  should  be  com- 
puted from  the  time  the  subtenant  agreed  to  pay  the  tenant 
rent,  but  this  is  not  so.  There  was  neither  privity  of  estate 
nor  privity  of  contract  between  the  lessor  and  the  sublessee, 
and  therefore  the  lessor  could  not  sue  the  subtenant  upon  the 
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tenant's  covenant  to  pay  rent  McFarlan  v,  Watwn,  3  ''S, 
T.  286;  Harvey  v.  MeOrew,  44  Tex.  412;  note  to  Fulion  v. 
Stuart,  2  Ohio  216  (16  Am,  Dec.  542).  The  action  was 
necessarily  based  upon  the  contract  with  the  tenant  and  its 
purpose  was  to  enforce  a  lien  created  by  statute  on  ^^  all 
crops  grown  upon  the  demised  premises,"  and  it  is  imma- 
terial whether  these  crops  were  raised  by  tenant  or  sub- 
tenant Houghton  v.  Bauer,  70  Iowa,  314 ;  Foster  v.  Beid, 
78  Iowa,  205. 

The  lien  was  by  virtue  of  the  lease  from  plaintiff  to 
Walquirst^  and  it  is  not  important  under  what  arrangement 
the  subtenant  Kresten  raised  the  crop;  for  the  lien  of  the 
landlord  cannot  be  affected  by  any  agreement  between  a 
lessor  and  a  sublessee.  Forrest  v.  Dumell,  86  Tex.  647  (26 
a.  W.  481)  ;  Builedge  v.  Walton,  4  Yerg.  (Tenn.)  468.  As 
the  action  was  begun  within  a  year  from  the  maturity  of 
the  rent  sued  for^  and  within  six  months  of  the  termination 
of  the  lease  upon  which  the  action  was  based,  it  was  in  time. 
Some  exceptions  were  taken  to  the  rulings  on  the  admissibil- 
ity of  evidence.  Even  though  these  should  be  conceded  er- 
roneous, enough  was  proven  to  justify  the  court  in  directing 
a  verdict  for  plaintiff,  and  for  this  reason  they  are  not  con- 
sidered.—  Affirmed. 


EuAB  Dale  v.  Colfax  Consolidated  Coal  Compajett,  Ap- 
pellant 

Negligence:  personal  injury:  instruction.  Where  the  only  is- 
1  sue  submitted  to  the  jury,  in  an  action  for  injuries  to  a  brake- 
man,  was  that  of  failure  to  stop  the  train  after  plaintiff  had 
descended  from  the  car  and  his  peril  was  discovered,  a  failure 
to  instruct  with  respect  to  contributory  negligence  in  alighting 
from  the  car  and  as  to  assumption  of  risk  was  not  erroneous, 
especially  as  the  court  instructed  generally  on  the  subject  of 
contributory  negligence. 
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Same:    kvidencb:    bes  GSSTiS.    In  an  action  for  injury  by  a  mov- 

2  ing  train,  on  the  ground  of  negligence  in  failing  to  stop  the 
same  after  discovery  of  plaintiff's  peril,  plaintiff  may  show 
what  was  said  by  other  persons  in  the  car  in  the  presence  of 
those  in  charge  of- the  train  at  the  time  of  the  accident,  as  part 
of  the  res  gesta  and  as  bearing  on  the  knowledge  of  the  train 
men  of  his  dangerous  situation. 

Instruction:    preponderance  of  evidence.    The  statement  in  an  in- 

3  struction  relating  to  the  preponderance  of  evidence  that  "  if 
everything  else  is  equal  the  testimony  of  the  greater  number 
of  witnesses  will  outweigh  the  testimony  of  the  smaller  num- 
ber "  ought  not  to  be  made,  but  as  limited  and  qualified  in  the 
instant  instruction  it  is  held  not  to  have  been  misleading. 

Challenge  of  jurors:    discretion.    The  trial  court's  discretion  in 

4  overruling  a  challenge  to  a  juror  will  not  be  interfered  with 
except  upon  a  showing  of  its  abuse.  In  the  instant  case  the 
court's  ruling  as  to  the  competency  of  the  juror  is  sustained. 

Appeal:    independent  abstract  by  appellee.    Where  the  appellee 

5  by  amendment  has  made  such  additions  to  the  appellant's  ab- 
stract as  he  thought  necessary,  an  independent  abstract  subse- 
quently filed  by  the  appellee,  to  which  slight  reference  is  made 
in  argument  and  which  is  not  a  material  aid  to  the  court,  will 
be  stricken  from  the  files. 

Appeal:    assignment  of  errors.    Where  the  appellant's  assignment 

6  of  errors  is  sufficiently  definite  to  point  out  the  precise  errors 
relied  upon,  the  technical  rules  with  respect  thereto  which  were 
followed  prior  to  the  enactment  of  the  30th  General  Assembly 
will  not  be  considered. 

Appeal  from  Jasper  District   Court. —  Hon.    Byeon   W. 
Preston,  Judge. 

Tuesday,  June  12,  1906. 

Action  to  recover  damages  for  personal  injuries  suf- 
fered by  the  plaintiff,  while  in  defendant's  employ  as  a  brake- 
man  on  a  coal  train,  in  being  run  over  by  the  wheels  of  one 
of  the  cars.  There  was  a  verdict  for  plaintiff  and  judgment 
thereon,  from  which  judgment  the  defendant  appeals. — 
Affirmed. 

Ryan,  Ryan  &  Ryan,  for  appellant. 


iJune  1906]  Dale  v.  Coal  Co.  69 

L.  Kinhead,  for  appellee. 

McClain,  C.  J. —  The  train  operated  by  defendant,  on 
which  plaintiff  was  employed  as  brakeman  at  the  time  he  re- 
ceived the  injiuries,  consisted  of  five  cars ;  the  two  cars  next 
to  the  engine  being  box  cats,  and  the  others  coal  calrs.  The 
train  was  being  used  at  the  time  for  transporting  employes 
to  the  mine  of  the  defendant  company,  and  on  the  car  farthest 
from  the  engine  there  were  ten  or  fifteen  men  not  hav- 
ing any  connection  with  the  operation  of  the  train.  At  the 
immediate  time  of  the  accident  which  resulted  in  plaintiff's 
injury  the  train  was  being  backed  slowly  eastward  at  the  rate 
of  from  two  to  four  miles  an  hour  for  the  purpose  of  making 
a  coupling  with  another  coal  car  standing  on  a  sidetrack. 
Plaintiff  was  riding  on  the  car  farthest  from  the  engine,  and 
in  the  discharge  of  his  duties  it  was  necessary  for  him  to 
dismount  from  the  car  on  which  he  was  riding  and  proceed 
to  the  standing  car  as  the  train  approached  it,  for  the  pur- 
pose of  adjusting  the  knuckle  of  the  automatic  coupler,  in 
order  to  make  the  coupling.  He  proceeded  to  dismount  by 
stepping  on  the  drawbar  of  the  car  on  which  he  was  riding, 
intending  to  jump  from  that  position  to  the  track,  and  run 
in  front  of  the  slowly  moving  train  to  the  standing  car,  but 
he  fell  to  the  track,  and  was  run  over  by  the  car  on  which 
he  had  been  riding.  Various  forms  of  negligence  were  al- 
leged in  plaintiff's  petition,  but  the  court  excluded  from  the 
jury  the  consideration  of  all  the  grounds  of  negligence  set  up 
by  the  plaintiff,  except  the  one  as  to  the  alleged  negligence  of 
the  defendant's  employes,  in  failing  to  stop  the  train  after 
,they  knew  that  the  plaintiff  was  in  a  dangerous  situation, 
by  reason  of  having  fallen  upon  the  track  in  front  of  the 
moving  train. 

Complaint  is  made  of  the  failure  of  the  court  to  instruct 
with  reference  to  the  contributory  negligence  of  the  plaintiff 
in  attempting  to  get  from  the  car  to  the  track  in  front  of 
the  train,  and  also,  with  reference  to  the  assumption  of  risk ; 
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but  in  as  much  as  the  court  limited  the  inquiry  of  the  jury 
1.  NECLiG«ifc«:  *^  what  happened  after  plaintiff  fell  to  the. 
f^l^in'strvLc-  track,  we  cannot  see  that  there  was  any  oc- 
casion to  give  instructions  on  these  matters. 
The  question  presented  was  one  involving  the  doctrine  of 
the  last  clear  chance,  and  was  simply  this:  Whether  after 
plaintiff  had,  even  by  reason  of  his  own  negligence  been 
placed  in  a  position  of  danger,  and  his  danger  was  known  to 
the  employes  of  defendant  in  charge  of  train,  these  employes 
used  reasonable  care  in  attempting  to  prevent  injury  result- 
ing to  him  in  his  dangerous  position.  If  the  employes  under 
such  circumstances  did  fail  to  use  reasonable  care  to  avoid 
injury  to  the  plaintiff,  then  the  previous  negligence  of  the 
plaintiff  in  bringing  about  the  dangerous  situation,  would 
not  be  the  proximate  cause  of  the  injury  which  he  received, 
but  he  might  recover  for  the  consequences  of  the  negligence 
of  the  defendant,  if,  in  the  exercise  of  reasonable  care,  under 
the  circumstances  and  with  knowledge  of  his  danger,  such 
injuries  could  have  been  averted. 

It  is  evident  also,  that  the  doctrine  as  to  the  assumption 
of  risk  has  no  application  to  the  question  submitted  to  the 
jury.  These  suggestions  dispose  of  the  arguments  of  coun- 
sel relating  to  contributory  negligence  and  assumption  of 
risk,  for  there  was  evidence  from  which  the  jury  might  find, 
as  they  undoubtedly  did,  that  after  plaintiff  fell  to  the  track, 
he  crawled  or  was  carried  more  than  forty  feet  before  the 
wheels  of  the  car  ran  over  his  feet,  inflicting  the  injury  for 
which  he  seeks  recovery,  and  that  his  danger  was  apparent  to 
the  conductor,  who  was  on  the  rear  car,  and  that  by  prompt 
action  of  the  conductor  in  signaling  to  the  engineer  the  train, 
might  have  been  stopped  before  the  final  catastrophe  oc- 
curred. We  need  not  go  into  a  detailed  discussion  of  the 
evidence;  it  is  sufficient  to  state  the  conclusions  which  the 
jury  might  properly  have  drawn  from  it  The  rules  of  law 
applicable  to  such  state  of  facts  are  too  well  settled  in  this 
state  to  require  an  elaborate  citation  of  authorities.     But  see 
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Purcell  V.  Chicago  &  N.  W.  R.  Co.,  109  Iowa,  628 ;  Same 
ease,  117  Iowa,  167;  Morbey  v.  Chicago  &  N.  W.  B.  Co., 
116  Iowa,  85 ;  Gregory  v.  Wabash  B.  Co.,  126  Iowa,  230, 
238;  Kelley  v.  Chicago,  B.  &  Q.  B.  Co.,  118  Iowa,  387; 
Barry  v.  Burlington  B.  &  L.  Co.,  119  Iowa,  62 ;  Bogan  v. 
Carolina  Central  B.  Co.,  129  N.  C.  154  (89  S.  E.  808,  55 
L.  R,  A,  418),  and  note;  4  Current  Law,  776.  It  should 
be  stated  further  with  reference  to  contributory  negligence 
on  the  part  of  the  plaintiff,  that  the  court  told  the  jury,  that 
to  warrant  a  verdict  for  plaintiff,  they  must  find  that  at  the 
time  the  injury  was  received  plaintiff  was  free  from  con- 
tributory negligence,  and  this,  we  think,  is  all  the  instruc- 
tion as  to  contributory  negligence  that  was  called  for. 

Error  is  assigned  on  the  ruling  of  the  court  that  a  wit- 
ness might  testify  as  to  what  he  heard  said  by  persons  riding 
on  the  train  after  plaintiff  had  fallen  to  the  track  and  was 
2.  Sams:  in  a  positiou  of  danger,  and  on  an  instruction 

res^tae*.  in  which  the  jurors  were  told  that  they  might 
take  into  consideration  the  entire  situation  and  surrounding 
circumstances,  including  the  situation  of  the  conductor,  the 
brakeman  and  the  engineer,  and  the  actions  and  conduct  of 
other  persons  on  the  train,  as  bearing  .on  the  question  as  to 
whether  the  employes  of  the  defendant  knew  of  the  danger- 
ous situation  of  the  plaintiff  after  he  fell  or  jumped  to  the 
ground  in  front  of  the  car.  While  it  is  well  settled  that  ac- 
tual knowledge  and  not  merely  the  means  of  knowledge  must 
be  shown  to  charge  the  employes  of  the  defendant  with  neg- 
ligence for  which  the  defendant  would  be  liable  in  failing  to 
avert  a  threatened  injury  to  one  who,  by  his  own  negligence 
or  wrongful  act,  has  put  himself  into  a  position  of  danger; 
yet  the  rule  is  well  settled  that  the  surrounding  circum- 
stances may  be  taken  into  account  in  determining  whether  the 
employes  had  actual  knowledge;  that  is,  the  fact  of  actual 
knowledge  may  be  established  without  proving  the  possession 
of  such  knowledge  by  the  testimony  of  the  employes  them- 
selves.    Purcell  V.  Chicago  &  N.  W.  B.  Co.,  109  Iowa,  628. 
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Now,  as  bearing  on  the  question  whether  the  conductor  did 
have  actual  knowledge,  what  was  said  by  persons  on  the  car 
in  the  presence  of  the  conductor,  and  their  acts  within  the 
scope  of  his  observation  could  be  shown  as  tending  to  es- 
tablish actual  knowledge  on  his  part,  and  the  court  com- 
mitted no  error  in  admitting  the  evidence  as  to  what  was 
said  and  done  by  the  persons  on  the  car  at  the  very  time 
plaintiff  was  in  danger,  and  with  reference  to  such  danger, 
and  in  instructing  the  jury  that  they  might  take  such  mat- 
ters into  consideration.  The  acts  and  conduct  of  these  per- 
sons constituted  a  part  of  the  res  gestw.  Smith  v.  Dawley, 
92  Iowa,  312 ;  Kvhns  v.  Wisconsin,  I.  &  N.  R.  Co.,  76  Iowa, 
67. 

In  one  of  the  instructions  relating  to  the  preponderance 
of  the  evidence,  the  court  told  the  jury  that  "  it  is  not  to  be 
determined  alone  by  the  number  of  witnesses  testifying  on 
either  side  of  a  given  proposition ;  if  everything 
o7eviden™*^*  clsc  is  equal,  the  testimony  of  the  greater  num- 
ber of  witnesses  will  outweigh  the  testimony  of 
the  smaller  number;  but  you  should  weigh  the  testimony  of 
the  several  witnesses  under  the  rule  hereinafter  given  for 
determining  the  credibility  of  the  witnesses,  and  determine 
on  which  side  is  the  preponderance  or  greater  weight  of  the 
evidence."  What  is  said  as  to  the  testimony  of  the  greater 
number  of  witnesses  outweighing  the  testimony  of  the 
smaller  number,  would  be  objectionable  if  not  qualified,  and 
we  are  inclined  to  think  that  it  would  be  better  not  to  in- 
troduce such  language  in  any  form  into  the  instructions. 
But,  in  the  connection  in  which  the  language  is  used,  we 
cannot  think  that  the  jury  could  have  been  in  any  way  mis- 
led. It  is,  no  doubt,  abstractly  true,  that  everything  else 
being  equal,  preponderance  should  be  given  to  the  testimony 
of  the  greater  number  of  witnesses,  and  the  whole  instruc- 
tion taken  together  is  not  open  to  any  reasonable  objection 
op  the  ground  that  the  jury  would  be  likely  to  ignore  the 
quality  of  the  evidence,  and  consider  only  its  quantity. 
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Exception  is  taken  to  the  action  of  the  court  in  over- 
ruling a  challenge  for  cause  to  one  of  the  jurors,  based  on 
the  preliminary  examination  as  to  his  competency,  the  ob- 
4.  chali^nct  jection  being,  that  from  such  examination  it 
diacrction.  appeared  that  as  between  an  individual  and  a 
corporation  he  would,  in  case  of  doubt,  resolve  his  doubt  in 
favor  of  the  individual.  But  on  further  examination  the 
juror  testified  that  he  was  not  conscious  of  any  bias  or  preju- 
dice against  an  incorporated  company,  and  that  he  had  no 
feeling  of  any  kind  that  would  prevent  him  from  giving  an 
incorporated  company  a  fair  and  impartial  trial,  and  that 
sitting  as  a  juror  he  could  hear  the  testimony  and  the  in- 
structions of  the  tx)urt  and  render  a  fair,  impartial,  and  just 
verdict  on  the  evidence.  Questions  as  to  the  competency  of 
a  juror  are  to  be  determined  by  the  court  in  the  exercise 
of  a  sound  discretion,  and  we  see  no  reason  to  think  that  in 
this  case  the  discretion  vested  in  the  court  was  abused  in 
overruling  the  challenge.  Sprague  v.  Atlee,  81  Iowa,  11; 
In  re  Goldthorp's  Estate,  115  Iowa,  430,  433. 

Appellant's  motion  to  strike  appellee's  abstract  of  the 
evidence  from  the  files  is  submitted  with  the  case,  and  we 
think  it  should  be  sustained.     We  do  not  usually  feel  justi- 
6  Appeal-  indc-  ^^^  ^^  Striking  out  any  amendment  to  the  ab- 
SSct  by*j^      stract  the  appellee  may  reasonably  deem  neces- 
^^^^  sary  for  a  fair  presentation  of  the  record,  and 

perhaps  in  some  cases  he  may  properly  present  an  independ- 
ent abstract,  ignoring  entirely  the  abstract  of  appellant,  in 
order  that  we  may  more  conveniently  examine  the  record  as 
appellee  insists  that  it  should  be  presented  to  us.  But  in 
this  case  additions  which  the  appellee  thought  necessary  had 
already  been  made  by  way  of  amendment,  and  they  were  not 
so  numerous  or  so  fundamental  as  to  justify  a  reprinting  of 
the  entire  evidence,  largely  by  way  of  questions  and  answers. 
In  appellee's  argument  little  reference  is  made  to  his  in- 
dependent abstract,  and  we  could  very  well  have  passed  upon 
the  points  made  by  referring  to  appellant's  abstract  and  ap- 


74  Daxb  v.  Coal  Co.  [131  Iowa 

pellee's  amendments.  We  have  not  been  able  to  discover  that 
appellant's  abstract  is  unfair,  or  that  it  omits  any  essential 
parts  of  the  record,  although  appellee  was  no  doubt  justified 
in  presenting  more  fully,  as  he  has  done  in  his  amendments, 
portions  of  the  testimony  of  some  of  the  witnesses.  But  we 
think  that  appellee's  independent  abstract  was  wholly  un- 
necessary. ' 

We  are  constrained,  also,  on  the  reading  of  appellee's 
argument,  to  call  attention  to  the  fact,  that  since  the  abolition 
by  the  L^slature  of  the  statutory  requirement  of  assign- 
6.  Appeal:         mciits  of  crror  (see  Acts  30th  General  Assem- 
enon,  bly,  chapter  126)  there  is  no  occasion  to  apply 

the  somewhat  technical  rules  which  were  followed  by  this 
court  under  the  statutory  requirement  of  assignments  in  de- 
termining whether  errors  were  sufficiently  assigned.  Sec- 
tion 54  of  our  present  rules  requires  no  more  than  that  the 
appellant  shall  point  out  the  errors  relied  upon  for  a  reversal, 
with  such  definiteness  that  the  appellee  and  the  court  may  as- 
certain without  searching  through  the  entire  abstract  or  ar- 
gument, the  precise  errors  relied  upon  as  requiring  a  reversal, 
and  where  it  is  apparent  that  neither  appellee  nor  the  court 
has  any  difficulty  in  ascertaining  the  very  points  to  be  de- 
cided, we  will  not  give  attention  to  merely  technical  objec- 
tions to  the  sufficiency  of  the  assignments.  Had  the  counsel 
for  appellee  taken  this  view  of  the  rule,  at  least  one-half  of 
his  argument  might  have  been  omitted,  and  he  would  have 
been  able,  within  reasonable  space,  to  have  much  more  fully 
and  satisfactorily  argued  the  very  questions  which  the  court 
has  been  required  to  pass  upon. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed. 
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Mabia  J.  ToBiw,  Appellant,  v.  City  of  Waterloo,  Ap- 
pellee. 

Sidewalks:    personal  injury:    uabhjty   of  oty.    A   city   is   liot 

1  liable  for  an  injury  to  one  who  slipped  upon  a  walk  covered 
with  smooth  ice  or  snow;  it  is  only  when  the  snow  or  ice  has 
become  rough  and  uneven  by  travel  and  allowed  to  remain 
and  freeze  in  that  condition,  so  that  one  in  the  exercise  of 
ordinary  care  cannot  safely  pass  over  it,  that  the  liability  of  the 
city  attaches. 

Same:    evidence.    Where  portions  of  a  walk  were  covered  with 

2  smooth  ice  or  frozen  snow  and  upon  other  portions  the  snow 
and  ice  was  in  an  uneven  and  dangerous  condition  by  reason 
of  travel,  and  the  evidence  failed  to  disclose  upon  which  por- 
tion plaintiff  fell  and  received  her  injury,  the  city  was  entitled 
to  a  directed  verdict. 

Appeal  from  Black  Hawk  District  Court. —  Hon.  Fkanklin 
0.  Platt,  Judge. 

Tuesday,  June  12,  1906. 

Action  for  damages  occasioned  by  falling  on  the  side- 
walk. Verdict  was  directed  for  defendant,  and  judgment 
entered  thereon.     The  plaintiff  appeals. —  Affirmed. 

Reed  &  Tuthill,  for  appellant 

/.  E.  Williams  and  B.  F.  Svmher,  for  appellee. 

Ladd,  J. —  The  plaintiff,  while  passing  along  a  side- 
walk on  Commercial  street  in  front  of  lots  on  which  the 
post  office  J)uilding  was  being  constructed,  slipped  and  fell, 
breaking  her  arm.  The  petition  alleged  that  the  sidewalk 
was  covered  with  snow  which  had  fallen  several  days  pre- 
viously; that  by  the  continual  tramping  of  pedestrians,  it 
had  become  rough,  rounded,  and  irregular  in  formation,  and 


76  ToBiN  V.  City  op  Waterloo        [131  Iowa 

that  thawing  and  freezing  weather  had  rendered  it  slip- 
pery. Counsel  for  appellee  concede  in  argument  that  the 
city  was  negligent  in  allowing  the  walk  to  be  in  such  condi- 
tion, and  that  the  jury  might  have  found  that  it  was  charged 
with  notice,  and  also  that  plaintiff  was  not  guilty  of  con- 
tributory neglifr^nce.  They  insist,  however,  that  the  rec- 
ord is  without  evidence  that  plaintiff's  fall  was  caused  by 
the  condition  of  the  walk  as  described.     She  testified: 

I  could  not  tell  how  much  ice  there  was  on  the  walk. 
.  .  .  Well,  I  did  not  see  anything  but  ice.  I  know  it 
was  very  icy  where  I  fell.  There  was  heavy  snow  where 
I  fell.  .  .  .  Q.  This  ice  you  slipped  upon  was  smooth 
ice  ?  A.  Well,  I  could  not  tell  you  that.  Q.  Do  you  know 
whether  you  slipped  upon  smooth  ice  or  upon  snow  ?  A.  I 
know  I  slipped  on  ice.  I  know  it  was  ice.  I  looked  at  it. 
Q.  You  cannot  tell  whether  it  was  smooth  ice  or  not,  can 
you  ?  A.  Well,  I  know  it  was  ice.  Q.  That  is  all  you  can 
say  of  it,  that  you  fell  or  slipped  on  the  ice  ?  A.  Yes,  sir. 
Q.  But  you  could  not  tell  the  jury  whether  it  was  smooth 
ice  or  rough  ice  ?  A.  No,  I  could  not,  and  I  know  it  was  on 
the  sidewalk  in  front  of  that  building.  Q.  Now,  then  the 
fact  is,  Mrs.  Tobin,  that  you  could  not  tell  this  jury  the  na- 
ture of  the  ice  you  slipped  upon,  could  you?  A.  Well,  I 
could  not  say,  because  I  was  so  badly  hurt.  Q.  As  a  matter 
of  fact,  you  don't  know  just  where  you  fell,  so  you  could  tell 
the  jury,  do  you?  A.  Why,  no;  t  could  not  tell  just  where 
I  fell.  Q.  Was  it  a  block,  or  knobby?  What  was  it  like? 
A.  Well,  I  could  not  say  positive  about  that 

The  evidence  is  conclusive  that  the  plaintiff  did  not 
know  whether  she  slipped  because  of  the  defective  condition 
of  the  walk  or  on  smooth  ice,  and  the  question  presented  is 
whether  from  the  testimony  of  other  witnesses,  it  may  be  in- 
ferred that  the  ice  was  rough  where  she  slipped  and  fell, 
and  that  this  was  the  cause  of  her  fall.  Ice  and  snow  ac- 
cumulated on  the  walk  from  natural  causes,  though  slippery 
because  of  their  smooth  surface,  is  not  a  defect  for  which 
the  city  may  be  held  responsible.     It  is  only  when  such  ice 
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and  snow  are  allowed  to  remain  upon  the.  walk  until,  by 
the  tramping  of  pedestrians,  freezing  and  thawing,  or  other 
causes,  the  surface  has  become  rough,  rigid,  rounded,  or 
slanting,  so  that  a  person,  in  the  exercise  of  ordinary  care, 
cannot  pass  over  it  without  danger  of  falling,  that  the  de- 
fect is  such  as  to  render  the  city  liable.  Broburg  v.  Des 
Moines,  63  Iowa,  528 ;  Huston  v.  Council  Bluffs,  101  Iowa, 
33;  Sahkey  v.  Railway,  118  Iowa,  39,  where  it  is  said: 
"  Ko  duty  rests  upon  the  city  to  remove  the  snow  and  ice 
from  the  sidewalk  so  long  as  they  remain  unchanged  by  the 
interference  of  man  or  other  artificial  cause.  That  duty 
rests  only  when  by  reasons  of  said  interferences  the  natural 
conditions  of  snow  or  ice  become  rigid,  or  rounded,  or  un- 
even, or  is  made  to  assume  some  other  form  or  presents 
some  other  danger,  than  it  would  otherwise  solely  from 
natural  causes." 

Eeverting,  now,  to  the  other  witnesses,  Mrs.  Davis  tes- 
tified :  "  The  walk,  to  my  knowledge,  had  not  been  shoveled 
off,  and  after  a  heavy  snow  there  was  ridges  all  along  there, 
and  frozen,  and  when  it  was  cleaned  off  later  —  it  may  have 
been  swept  or  shoveled,  but  there  were  rough  lumps  of  ice 
all  along  that  walk.  There  were  smooth  places  and  rough 
places.  This  was  the  condition  with  reference  to  January. 
During  the  last  week  in  January."  On  cross-examination, 
she  stated  none  of  the  ice  was  perfectly  smooth,  and  that 
some  of  the  knobs  were  three  inches  thick.  Mrs.  Duke  testi- 
fied that  "  the  walk  during  the  month  of  January  and  prior 
to  January  28th  looked  rough.  The  thawing  and  the  snow 
made  it  rough.  The  roughness  consisted  of  ice  and  snow. 
It  had  thawed  and  frozen  again,  and  thawed  and  frozen,  and 
snow  gathered,  and  it  made  it  very  rough,  and  that  rough- 
ness consisted  of  snow  and  ice,  and  that  condition  had  ex- 
isted prior  to  January  28th  of  this  present  year."  She 
said,  farther,  that  snow  five  inches  deep  was  on  the  ground 
during  the  month,  and  the  condition  of  the  walk  was  as  de- 
scribed.    Another  witness  testified  that  "there  was  snow 
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and  ice  on  the  walk.  In  some  places  the  snow  would  reach 
over  the  walk,  and  some  places  on  the  walk  there  was  no 
snow  and  ice.  ...  It  froze  on  the  sidewalk.  The  soft 
snow  coming  on,  it  got  tramped  and  got  rough.  .  .  . 
The  walk  was  icy  and  rough.  Most  of  the  ice  and 
snow  was  on  the  outside  of  the  walk."  Q.  Was  there  any 
in  the  middle  of  the  walk?  A.  Yes,  sir.  Q.  All  over  the 
walk  ?  A.  Some  places  it  was,  and  some  places  it  was  not. 
Q.  Do  you  know  whether  the  walk  was  cleaned?  A.  It 
was  cleaned  some  time,  but  it  was  not  all  cleaned  oflF.  At 
one  time  they  run  a  snow  plow  or  something  through  there. 
Other  times  it  was  shoveled  off.  Q.  Was  it  shoveled  clear 
to  the  walk?  A.  No,  sir;  they  never  shoveled  it  clear  to 
the  walk."  Still  another  witness  testified  that  "it  looked 
to  me  as  though  it  had  been  half  cleaned,  and  left  the  rest 
to  freeze.  The  middle  and  the  outside  seemed  to  be  cov- 
ered with  snow  and  ice.  The  snow  was  froze  fast  and 
rough."  The  condition  of  the  weather  throughout  January 
was  shown.  The  street  was  one  of  the  principal  thorough- 
fares of  the  city. 

This  evidence,  while  showing  portions  of  the  walk  to 
be  in  a  defective  condition,  as  conclusively  indicates  other 
portions  were  as  the  city  was  entitled  to  allow  them  to  re- 
main. This  being  true,  the  mere  fact  that  plaintiff  slipped 
somewhere  on  the  walk,  would  not  authorize  a  finding  that 
this  was  due  to  defendant's  negligence,  for  it  might  have 
happened  where  the  snow  and  ice  were  level,  and  had  not 
been  disturbed.  No  one  saw  her  fall,  and  she  was  unable 
to  point  out  the  location,  or  to  say  how  it  happened. 
Whether,  in  hurry  to  catch  a  car,  her  foot  slipped  because 
of  a  knob  or  slant  of  ice,  or  the  smoothness  of  the  level  sur- 
face, is  mere  matter  of  conjecture.  The  burden  was  on  her 
to  prove  that  the  injury  was  caused  by  some  defect  in  the 
walk  there  because  of  defendant's  neglect,  and  in  the  ab- 
sence of  the  evidence  tending  to  show  this,  the  Verdict  was 
rightly  directed  for  the  defendant. —  Affirmed. 
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Sabah  L  Lemon,  Appellee,  v.  The  Sioottbney  Savings 
Bank  of  Sigouenby,  Iowa,  Appellant. 

Banks  and  banking:    dealings  with   cashier:    evidence.    On   an 

1  issue  as  to  whether  the  cashier  of  a  bank  in  dealing  with  a 
customer  represented  the  bank,  or  .whether  the  transactions 
were  personal  between  the  cashier  and  customer,  the  evidence 
is  held  to  present  a  question  of  fact  for  the  jury. 

Same:    res  judicata.    A  finding  in  an  action  against  a  bank  for 

2  the  amount  of  a  deposit,  that  the  sum  had  been  paid  by  the 
bank  in  notes  of  third  parties  payable  to  the  depositor,  is  not 
an  adjudication  in  a  subsequent  action  against  the  bank  for 
the  proceeds  of  the  notes  collected  by  it. 

Election  o£  remedies.    The   prosecution   of  an   action  against  a 

3  bank  for  the  amount  of  a  deposit  which  it  was  determined  had 
been  paid  by  a  transfer  to  the  depositor  of  the  notes  of  third 
parties,  is  not  an  election  of  remedies,  barring  an  action  for 
the  proceeds  of  the  notes  left  with  the  bank  and  collected  by  it. 

Ultra  vires.    A  bank  is  responsible  to  its  customers  for  the  acts 

4  of  its  cashier  in  receiving  and  collecting  securities  left  with 
it  in  the  usual  course  of  business. 

Appeal  from  Keolevk  District  Cottrt. —  Hon.  B.  W.  Pres- 
ton, Judge. 

Tuesday,  June  12,  1906. 

The  opinion  states  the  case. —  Reversed. 

C.  H  MacJcay,  for  appellant. 

D.  W.  Hamilton  and  J.  P.  Talley,  for  appellee. 

Weavee,  J. —  The  Sigoumey  Savings  Bank,  a  cor- 
poration, was  organized  under  the  laws  of  this  state  to  carry 
on  a  banking  business  at  Sigoumey,  Iowa.  Its  cashier  and 
principal  manager  was  G.  F.  Utterback,  who  served  in  that 
capacity  during  all  the  period  covered  by  the  transaction  in 
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controversy.  The  plaintiff,  a  cousin  and  intimate  friend 
of  Utterback,  was  formerly  a  resident  of  Sigoumey,  but 
afterward  removed  to  Chicago.  Some  years  before  the  com- 
mencement of  this  action  plaintiff  as  she  claims  deposited 
or  placed  in  the  hands  of  the  Savings  Bank  to  be  loaned 
for  her  the  sum  of  $2,000,  and  about  the  same  time  deposited 
a  like  sum  for  a  like  purpose  in  the  Keokuk  County  State 
Bank.  The  first-nam^d  sum  had  been  accounted  for  before 
the  commencement  of  this  action,  except  a  portion  thereof 
represented  by  the  note  of  one  Redfem,  and  the  further  sum 
of  $200,  which  seems  to  be  included  in  the  notes  which  were 
turned  out  to  plaintiff  as  hereinafter  shown  represent- 
ing the  second  deposit  of  $2,000.  The  last-named  sum  re- 
mained with  the  Keokuk  County  State  Bank  for  several 
years,  until  November  23,  1899,  when  upon  an  order  given 
by  plaintiff,  one  Tim  Lemon  drew  the  money  from  that  bank 
in  the  form  of  a  draft  or  bill  of  exchange  on  the  Davenport 
National  Bank.  Tim  Lemon  indorsed  and  delivered  the 
draft  to  the  defendant  bank  or  to  its  cashier  Utterback,  who 
thereupon  executed  to  plaintiff  a  certificate  of  deposit  in  the 
following  form :  "  Sigoumey  Savings  Bank.  No.  17,180. 
$2,000  Sigoumey,  Iowa,  Nov.  23,  1899.  Sarah  L. 
Lemon  has  deposited  in  this  bank  two  thousand  dollars  ($2,- 
000.00),  payable  to  the  order  of  cashr.  on  return  of  this  cer- 
tificate properly  endorsed.  Not  subject  to  check.  G.  F. 
Utterback,  Cashier."  At  some  later  date  this  certificate  was 
indorsed  by  the  cashier  and  after  his  death  was  found  by 
the  receiver  among  the  papers  of  the  bank.  On  the  same 
day  on  which  this  deposit  was  made,  Utterback  wrote  plain- 
tiff, reporting  the  matter  as  follows:  "Sigoumey  Savings 
Bank.  Sigoumey,  Iowa,  Nov.  23,  1899.  Sarah  L.  Lemon, 
166  E.  North  Ave.,  Chicago,  111. — Dear  Cousin:  Tim  got 
your  $2,000  to-day,  and  brought  it  over  to  our  Bank,  and 
we  will  get  it  loaned  out  in  a  very  few  days  and  then  send 
you  the  papers  etc.  I  may  make  it  in  2  or  3  loans  but  one 
thing  sure  will  get  you  good  ones  etc.    We  have  loaned  out 
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over  ten  thousand  dollars  during  the  last  Mo.  and  could  have 
loaned  this  a  long  wtile  ago  etc.  Are  all  well  Your  Coz. 
G.  F.  Utterback." 

In  May  following  this  deposit  the  plaintiff  visited  Sigour- 
ney,  and  while  there  had  an  interview  with  her  cousin  the 
cashier^  who  told  her  that  her  money  was  out  in  good  loans 
and  on  her  request  for  some  voucher  therefor  gave  her  a  re- 
ceipt in  the  following  f onn : 

Sigourney  Savings  Bank. 
J.  Utterback,  President.     W.  I.  McLean,  Sr.,  Vice  Presi- 
dent.    G.  F.  Utterback,  Cashier.     Thomas  Kelly,  Asst 
Cashier. 

Sigourney,  Iowa,  May  4,  1900. 
Received  of  Sarah  L.  Lemon  the  following  notes  se- 
cured by  mortgage.  G.  F,  Utterback,  Cashier, 

Date.                        Names.                        Due.  Amt 

11-15-99  Wm.  &  Emma  Street 11-15-1902  $400 

11-25-99  G.  A.  &  Mary  E.  Kriese.  .11-25-1901  700 

12-  9-99  Ezra  A.  &  Lida  A.  Gullett  12-  9-1904  600 

2-28-1900  C.  J.  &  Lida  Clubb 2-28-1902  500 

Total   '. $2,200 

Plaintiff  testifies  that  this  receipt  was  delivered  to  her 
by  Utterback  in  the  bank  and  from  his  place  behind  the 
coimter  with  a  verbal  assurance  that  the  loans  were  good, 
and  the  bank  would  take  good  care  of  the  papers.  The  notes 
described  in  the  receipt  had  all  been  taken  or  purchased  by 
the  bank  in  its  own  name,  and  had  been  entered  accordingly 
on  its  discoimt  register;  but  about  the  time  of  plaintiff's 
visit  to  Sigourney  in  the  spring  of  the  year  1900,  they  were 
"charged  off"  as  testified  by  the  assistant  cashier.  None 
of  the  notes  were  ever  in  fact  actually  delivered  to  the  plain- 
tiff and  they  remained  in  the  bank  or  in  the  hands  of  the 
cashier  until  fully  paid.     The  makers  paid  the  interest  from 
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time  to  time  to  the  bank  or  to  TJtterback  who  remitted  it 
to  plaintiff.  As  the  notes  fell  due  tKey  were  taken  up  by 
the  makers^  payment  in  one  case  being  made  to  the  assistant 
cashier  and  in  others  to  TJtterback/  The  payments  were 
made  at  the  bank  and  the  notes  canceled  by  the  "paid" 
stamp  of  the  bank.  The  mortgages  were  canceled  of  record 
by  the  assistant  cashier  at  Utterback's  direction.  No  part 
of  the  principal  of  these  notes  was  ever  remitted  or  other- 
wise accounted  for  to  the  plaintiff.  The  correspondence 
with  plaintiff  concerning  the  money  and  notes  from  the  be- 
ginning of  their  dealings  in  1894,  was  carried  on  by  TJt- 
terback. His  lettero^  were  written  on  the  bank  stationery, 
but  were  usually  couched  in  the  familiar  terms  which  char- 
acterize correspondence  between  relatives  and  friends,  and 
were  nearly  if  not  quite  always  signed  by  him  in  his  indi- 
vidual name  without  adding  his  title  of  cashier.  When  re- 
ferring to  plaintifPs  money  and  to  loans  made  for  her  his 
language  at  times  would  indicate  that  he  was  representing 
the  bank.  For  example,  in  one  letter  he  says :  "  At  the 
time  we  made  your  first  loan  we  had  several  chances  to  make 
more,  but  later  on  there  was  no  demand."  Again  he  says : 
"  If  you  want  us  to  loan  your  money  for  you,  will  get  you 
good  first  mortgage  loans  on  farms 'such  as  we  would  be 
willing  to  take  off  your  hands  at  any  time  you  would  want 
to  dispose  of  them.  They  would  be  made  in  your  name  and 
send  the  papers  to  you  as  soon  as  mad^  out  and  then  when 
the  interest  became  due  you  could  send  the  note  to  us  to  col- 
lect." In  other  letters  the  form  of  expression  is,  "  I  inclose 
you  draft  for  interest  collected,"  or  "will  get  you  good 
loans,"  or  "  Enclosed  find  draft,"  etc  After  the  notes  had 
all  been  collected  and  while  the  principal  thereof  was  still 
unaccounted  for,  G.  F.  TJtterback  committed  suicide,  and  an 
investigation  disclosed  that  he  had  misappropriated  the 
funds  of  the  bank  to  a  very  large  amount.  Upon  this  dis- 
closure being  made,  D.  T.  Stockman,  a  stockholder  in  the 
bank,  brought  an  action  in  the  district  court  for  the  appoint- 
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ment  of  a  receiver  to  take  charge  of  its  affairs  and  wind  up 
its  business.  Plaintiff  first  presented  her  claim  to  the  re- 
ceiver who  refused  to  approve  it  Thereafter  the  plaintiff 
filed  a  petition  of  intervention  in  said  proceeding.  In  the 
first  count  of  said  pleading  she  alleged  the  placing  of  said 
four  promissory  notes  with  the  bank  and  the  collection  there- 
of by  the  bank  and  its  failure  to  account  therefor.  In  the 
second  count  of  the  petition  of  intervention  she  alleged  the 
deposit  by  her  of  $2,000  in  the  Keokuk  County  State  Bank, 
the  subsequent  withdrawal  of  said  sum  on  her  order  by  Tim 
Lemon,  who  deposited  the  same  in  the  Sigoumey  Savings 
Bank,  which  deposit  she  alleged  had  never  been  paid  or  ac- 
counted for. 

On  these  allegations  she  asked  for  judgment  against 
the  bank  and  that  it  be  approved  as  a  claim  against  the  funds 
in  the  hands  of  the  receiver.  Issue  was  taken  upon  this 
petition;  the  defendants  denying  the  first  count  and  alleg- 
ing that  so  far  as  Utterback  acted  with  reference  to  receiv- 
ing and  collecting  the  notes  he  was  acting  as  plaintiffs  agent 
and  not  as  cashier  of  the  bank,  and  if  he  did  at  any  time 
act  in  the  name  of  the  bank  in  that  respect  it  was  without 
authority.  Concerning  the  allegations  of  the  second  count 
defendants  admitted  the  deposit  of  the  $2,000  for  the  plain- 
tiff by  Tim  Lemon,  but  allied  that  a  certificate  of  de- 
posit was  issued  therefor  which  had  since  been  paid  and  sat- 
isfied. Pending  the  trial  of  these  issues  the  plaintiff  volun- 
tarily dismissed  the  first  count  of  her  petition  without  preju- 
dice. The  remaining  issue  was  submitted  to  the  jury  un- 
der instructions  by  the  court  to  the  effect  that  if  plaintiff 
had  accepted  the  notes  in  lieu  of  the  money  or  certificate  of 
deposit,  then  she  was  not  entitled  to  recover  upon  said  sec- 
ond coimt.  The  jury  found  against  plaintiff  upon  this  issue, 
and  judgment  was  entered  accordingly. 

Thereafter  plaintiff  instituted  the  present  action  at 
law  against  the  defendant  bank.  The  first  count  of  her  pe- 
tition is  substantially  a  restatement  of  the  matters  pleaded 
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in  the  first  count  of  the  petition  of  intervention  above  re- 
ferred to  as  having  been  dismissed  without  prejudice,  while 
the  second  count  seeks  to  recover  an  amount  which  she  al- 
leges was  collected  by  the  defendant  upon  the  note  of  Ked- 
fem  representing  a  loan  made  by  the  bank  out  of  the  original 
or  first  sum  of  $2,000  deposited  by  her  as  noted  in  the  fore- 
going statement.  To  this  petition  the  defendant  pleads  in. 
denial  and  further  pleads  the  intervention  by  plaintiff  in. 
the  receivership  proceedings,  the  disallowance  of  her  claim 
by  the  receiver,  and  the  trial,  verdict,  and  the  judgment 
rendered  therein, .  as  an  adjudication  by  which  plaintiff  is 
barred  and  estopped  from  further  asserting  or  prosecuting 
her  alleged  right  of  action.  A  jury  was  impaneled  for  the 
trial  of  these  issues  and  at  the  conclusion  of  the  testimony 
defendant  moved  for  a  directed  verdict  in  its  favor  upon 
groimds  which  may  be  condensed  as  follows:  (1)  That 
the  evidence  conclusively  establishes  a  prior  adjudication  of 
the  controversy;  (2)  that  there  is  no  evidence  tending  to 
show  liability  on  part  of  the  bank  for  the  acts  of  Utterback ; 
(3)  that  there  is  no  negligence  shown  on  part  of  the  bank; 
and  (4)  that  so  far  as  the  bank  took  any  part  in  said  trans- 
actions with  the  plaintiff  it  acted  gratuitously.  This  mo- 
tion was  sustained  and  verdict  and  judgment  for  the  de- 
fendant were  rendered  accordingly.  It  is  from  this  judg- 
ment the  plaintiff  appeals. 

The  foregoing  extended  statement  makes  unnecessary 
any  discussion  of  most  of  the  fact  propositions  in  the  case. 
It  is  the  contention  of  the  appellee  that  plaintiff's  dealings 
1.  Banks  AND       iu  rcspcct  to  the  uotcs  Were  not  with  the  bank, 
?n^'w?th*    ^* '  but  were  personal  transactions  between  her  and 
dence.  '  Uttcrback  concerning  which  the  bank  assumed 

no  responsibility  and  is  chargeable  with  no  duty  or  liability. 
But  it  is  putting  it  very  mildly  to  say  that  in  view  of  the 
conceded  facts  and  of  the  other  facts  above  referred  to 
upon  which  there  is  a  conflict  of  testimony,  this  question  was 
clearly  one  for  the  jury.     Had  it  been  submitted  for  a  spe- 
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cial  verdict  and  the  jury  had  found  that  in  receiving  and 
dealing  with  the  plaintiff's  money  and  securities  the- Cashier 
acted  for  the  bank  and  gave  plaintiff  to  understand  that  in 
dealing  with  him  she  was  dealing  with  the  bank^  the  find- 
ing would  have  been  amply  justified  by  the  evidence  and  no 
court  would  think  of  setting  it  aside  as  without  support 

Indeed  we  think  it  very  probable  from  the  record  that 
while  the  motion  to  direct  a  verdict  was  sustained  generally 
the  decisive  consideration  in  the  mind  of  the  trial  court  was 
2.  Same:  res  ^^  defendant's  claim  of  prior  adjudication. 
judtcata.  j^  ^jjjg^  ^g  think  there  was  error.  When 
plaintiff  dismissed  her  claim  and  intervention  based  on  the 
notes,  that  demand  was  withdrawn  from  the  controversy 
and  from  the  jurisdiction  of  the  court^  and  the  second  count 
stood  alone  the  same  as  if  the  former  had  never  been  pre- 
sented or  filed.  A  judgme'tit  thereafter  rendered  upon  the 
remaining  count  was  no  adjudication  of  the  one  which  had 
been  withdrawn  unless  the  two  were  identical  in  character 
or  substance  or  the  former  was  so  included  in  the  latter  that 
the  determination  of  the  one  necessarily  disposed  of  the 
other.  In  other  words,  to  apply  the  rule  of  res  judicata 
there  must  be  a  substantial  identity  of  issues.  The  only 
issue  tried  in  the  intervention  proceedings  was  the  plaintiff's 
claim  to  recover  upon  the  implied  contract  to  return  the  sum 
of  $2,000  deposited  with  the  bank  by  the  hand  of  Tim 
I^mon.  The  bank  expressly  admitted  having  received  the 
money,  but  pleaded  the  issuance  therefor  of  a  certificate  of 
deposit  which  it  alleged  had  been  paid.  The  payment  re- 
lied upon  consisted  in  the  turning  out  to  plaintiff  in  lieu 
of  her  money  the  notes  now  in  controversy.  It  is  obvious 
at  a  glance  that  this  defense  may  have  been  found  complete, 
without  in  any  manner  affecting  plaintiff's  right  thereafter 
to  assert  a  claim  for  the  conversion  of  the  notes  thus  turned 
out  to  her. 

If  A.  sues  B.  to  recover  the  agreed  purchase  price  of 
a  horse  and  B.  answers  admitting  the  purchase  but  alleg- 
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ing  that  thereafter  he  turned  out  to  A.  the  promissory  note 
of  a  third  person  in  full  payment  of  the  debt  and  upon  the 
issue  thus  tendered,  B.  recovers  judgment  for  costs,  there  is 
nothing  in  the  doctrine  of  res  judicata  which  precludes  A. 
from  thereafter  suing  and  recovering  judgment  against  B. 
for  a  conversion  of  such  note  or  of  the  proceeds  of  its  col- 
lection. In  the  trial  of  the  intervention  proceedings  against 
the  receiver,  the  one  question  considered  and  decided  was 
whether  these  four  notes  had  been  in  fact  accepted  by  the 
plaintiflF  in  lieu  of  the  money.  Whether  Utterback  was 
acting  in  that  matter  for  the  bank  or  simply  as  the  agent 
of  plaintiff;  or  whether  such  notes  were  still  in  the  pos- 
session of  the  bank  or  had  been  actually  delivered  to  her  or 
otherwise  properly  accounted  for,  was  an  inquiry  the  an- 
swer to  which  was  in  no  manner  essential  to  the  issue  then 
being  tried  nor  was  it  submitted  for  the  finding  of  the  jury. 
In  our  judgment  the  plea  of  former  adjudication  is  not  avail- 
able to  the  appellee  upon  the  record  before  us.  Delany 
V.  Reade,  4  Iowa,  292;  Oriffin  v.  Seymour,  16  Iowa,  30; 
Fairfield  v.  McNany,  37  Iowa,  75;  Shirland  v.  Bank,  65 
Iowa,  99;  Kern  v.  Wilson,  82  Iowa,  407;  Bank  v.  School 
Dist,  115  Wis.  622  (92  N.  W.  439) ;  Bond  v.  Markstrum, 
102  Mich.  11  (60  N.  W.  282) ;  State  v.  Cooley,  68  Minn. 
514  (60  N.  W.  338).  It  is  well  settled  that  a  voluntary 
dismissal  of  an  action  or  claim  is  not  an  adjudication.  Wey- 
and  V.  Railroad,  76  Iowa,  573 ;  Parks  v.  Dunlap,  86  Cal. 
189  (25  Pac.  916) ;  Jones  v.  Graham,  36  Ark.  383. 

In  argument  in  this  court  appellee  appears  to  rely  upon 
the  claims  made  in  the  intervention  proceedings  by  plain- 
tiff as  an  election  of  remedies,  by  which  she  waived  or  lost 
8.  Elictioh  or  ^^^  ''^g^*  ^  maintain  the  present  action.  In 
EBMBDiss.  order  that  the  doctrine  of  election  of  remedies 
may  apply  it  must  appear  that  assuming  the  truth  of  the 
matters  alleged  by  the  plaintiff  there  were  two  or  more  in- 
consistent remedies  open  to  her  choice.  Under  such  cir- 
cumstances the  choice  of  one  would  negative  the  right  to  pur^ 
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sue  the  other.  Redhead  v.  Cattle  Co.,  126  Iowa,  410;  Zim' 
merman  v.  Robinson,  128  Iowa,  72.  But  no  such  alterna- 
tive was  presented  to  the  appellant  It  was  on  the  theory 
that  appellee  was  indebted  to  her  upon  the  deposit  made 
for  her  by  Tim  Lemon  that  she  prosecuted  the  intervention, 
but  it  was  there  found  and  determined  that  the  debt  sued 
upon  had  been  extinguished  by  the  transfer  to  her  of  cer- 
tain promissory  notes.  Accepting  the  result  of  that  ad- 
judication which  found  the  ownership  of  the  notes  to  be  in 
her,  she  now  sues  alleging  that  the  notes  thus  turned  out  to 
her  were  placed  or  left  in  the  hands  of  the  appellee  for  her 
use  and  that  appellee  has  collected  them  and  refuses  to  ac- 
count for  the  proceeds.  If  the  defendant  to  a  suit  upon  a 
promissory  note  Buccessfully  defends  the  action  upon  the 
theory  and  claim  that  he  has  given  the  plaintiff  another  note 
in  full  payment  and  satisfaction  of  the  one  in  suit^  it  would 
seem  farcical  to  say  that  when  sued  upon  the  second  note  he 
may  rely  upon  the  doctrine  of  res  judicata  or  of  election  of 
remedies  to  relieve  him  from  liability. 

For  equally  good  and  persuasive  reasons  there  is  no 
room  to  apply  either  rule  to  the  case  at  bar.  The  mere  fact 
that  a  plaintiflF  has  been  unsuccessful  in  attempting  to  en- 
force a  remedy  which  he  mistakenly  believed  to  be  applicable 
has  never  been  held  to  be  an  adjudication  or  an  election 
which  will  prevent  his  invoking  the  proper  remedy.  Kings- 
bury V.  Kettle,  90  Mich.  476  (51  N.  W.  541);  Smith  v. 
Bi-icJeer,  86  Iowa,  285  (53  K  W.  250) ;  In  re  Van  Nor- 
man, 41  Minn.  494  (43  N.  W.  384) ;  Zimmerman  v.  Rob- 
inson, supra.  In  the  last-cited  case  this  court  had  occa- 
sion to  consider  the  subject  and  after  a  general  review  of 
the  authorities  we  reached  a  conclusion  in  harmony  with 
the  position  here  taken  by  the  appellant.  In  the  language 
of  the  Supreme  Court  of  California  "  if  plaintiff  was  mis- 
taken and  undertook  to  avail  herself  of  a  remedy  she  was 
never  entitled  to,  this  does  not  prevent  her  from  subse- 
quently availing  herself  of  a  remedy  to  which  she  is  entitled 
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under  the  facts  of  the  case."  ..."  No  case  has  been 
called  to  my  attention,  nor  do  I  believe  any  can  be  found 
which  holds  that  a  person  is  estopped  from  pursuing  a  rem- 
edy that  he  is  entitled  to  because  he  has  attempted  to  avail 
himself  of  a  remedy  that  he  was  never  entitled  to."  Agar 
V.  Winslow,  123  Cal.  587  (56  Pac.  422,  69  Am.  St.  Rep. 
84).  This  proposition  is  affirmed  in  numerous  cases,  many 
of  which  are  noted  in  the  opinion  in  the  Zimmerman  case. 
We  are  satisfied  with  the  rule  there  approved  and  think  its 
application  to  the  present  appeal  necessitates  a  reversal  of 
the  judgment  appealed  from.  None  of  our  cases  relied  upon 
by  the  appellee  are  inconsistent  with  this  conclusion. 

It  should  also  be  said  that  the  matters  set  up  in  the 
second  count  of  the  petition  in  the  present  case  were  in  no 
manner  involved  or  included  in  either  count  of  the  petition 
of  intervention  and  for  reasons  already  stated  the  motion  to 
direct  a  verdict  in  defendant's  favor  on  that  count  should 
have  been  overruled. 

The  contention  of  appellee  that  the  cashier  had  no  au- 
thority to  receive  notes,  and  make  collections  thereon  is  not 
well  founded.  We  know  of  nothing  in  the  statute  or  in  the 
common  law  of  banking  which  thus  limits  the 
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power  of  the  bank  or  of  the  cashier.  It  is  a 
matter  of  common  knowledge  and  observation  that  by  far 
the  greater  bulk  of  the  collection  business  of  the  country 
is  transacted  by  banks.  They  are  constantly  receiving  the 
notes,  bonds  and  securities  of  their  customers  and  collect- 
ing the  interest  and  principal  thereof,  and  the  announce- 
ment that  a  bank  is  in  no  manner  responsible  when  moneys 
so  received  are  stolen  or  embezzled  by  its  cashier  or  other 
managing  officer  would  excite  profound  consternation  in  the 
business  world.  The  rule  of  vltra  vires  is  one  which  the 
courts  always  apply  with  caution  if  not  hesitation.  Hawkes 
V.  Eastern,  etc.,  1  De  G.,  M.  &  G.  760.  And  if  there  be 
any  doubt  in  the  matter  it  is  always  resolved  against  the 
plea. 
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There  is  but  one  material  disputed  fact  in  the  ease. 
Did  plaintiflF  in  the  matters  now  in  controversy  deal  with 
Utterback  as  cashier  and  representative  of  the  bank  or  did 
she  deal  with  him  as  her  personal  agent  and  representative  ? 
In  other  words,  was  she  doing  business  with  the  bank  through 
Utterback  as  cashier  or  was  she  entrusting  her  business  to 
Utterback  personally?  This  question  as  we  have  already 
said  was  clearly  one  for  the  jury.  Other  questions  sug- 
gested in  argument  are  not  likely  to  arise  on  a  retrial,  and 
we  need  not  consider  them.  For  the  reasons  stated  a  new 
trial  must  be  ordered. 

The  judgment  of  the  district  court  is  reversed. 
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Minnie  Pohlman,  Appellant,  v.  Chicago,  Milwaukee  &  |i44    sss 

St.  Paul  Company,  Appellee. 

Drainage  of  surface  water:  accelerated  flow:  damages.  The 
owner  of  a  servient  estate  may  construct  drains  upon  his  own 
land  so  as  to  accelerate  the  flow,  over  the  same,  of  the  surface 
water  which  he  is  compelled  to  receive  from  the  dominant 
estate,  and  he  cannot  be  compelled  to  respond  in  damages  to 
the  owner  of  the  dominant  estate,  although  by  so  doing  the 
dominant  estate  is  injured  through  an  increased  washing  of 
the  soil. 

Appeal  from  Allamakee  District  Court, —  Hon.  L.  E.  Fel- 
lows, Judge. 

Tuesday,  June  12,  1906. 

Action  to  recover  damages  to  real  estate.  A  demuri*er 
to  the  petition  was  sustained.  Plaintiff  refusing  to  plead 
over,  there  was  judgment  against  her  for  costs,  and  she  up- 
^ah.— Affirmed. 

J.  P.  Conway  and  D.  D.  Murphy,  for  appellant. 
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J.  C.  Cook,  M.  B.  Hendrick,  and  H.  Loomia  for  ap- 
pellee. 

Bishop,  J. —  Plaintiff  is  the  owner  of  an  eighty-acre 
tract  of  land  in  Allamakee  county,  situated  not  far  distant 
from  the  west  bank  of  the  Mississippi  river.  The  general 
slope  of  the  tract,  and  as  well  of  the  lands  to  the  north  and 
west  thereof,  is  to  the  south  and  southeast,  toward  the  river, 
and  the  surface  water  collecting  on  all  such  lands  flows  nat- 
urally in  accordance  with  such  slope.  Extending  entirely 
across  plaintiffs  land  from  west  to  east,  and  near  the  south 
line  thereof,  is  a  ravine  or  hollow,  known  as  "  Poole  Hollow," 
and  into  this  the  surface  water  naturally  drains  from  the 
lands  lying  to  the  south  and  west,  as  well  as  from  plaintiffs 
land  on  the  north.  The  opening  from  Poole  hollow  is  near 
the  southeast  comer  of  plaintiff's  land.  The  right  of  way 
of  the  defendant  company  does  not  touch  plaintiff's  land, 
but  is  distant  a  few  rods  from  the  southeast  comer  thereof, 
and  extends  in  a  northeasterly  and  southwesterly  direction. 
Before  the  matters  herein  complained  of,  the  surface  water 
collecting  in  Poole  hollow  as  it  came  out  of  the  opening 
spread  out  and  in  the  main  passed  off  over  the  line  of  plain- 
tiff's land,  and  upon  reaching  defendant's  right  of  way, 
crossed  the  same  under  a  track  bridge ;  from  thence  it  again 
spread  out  and  flowed  to  the  east  and  south  over  the  lands  of 
one  Weymiller,  finally  reaching  a  bayou  of  the  river  known 
as  "  Poole  Slough."  It  is  alleged  in  the  petition  that  some 
time  before  the  commencement  of  this  action,  there  was  con- 
structed by  the  defendant  company  a  ditch  extending  from 
its  right  of  way  at  the  bridge  referred  to,  due  east  across 
the  lands  of  Weymiller  and  connecting  directly  with  said 
Poole  slough.  And  it  is  the  complaint  of  plaintiff  that 
the  purpose  of  said  ditch,  and  the  effect  thereof,  has  been 
to  conduct  the  waters  collecting  in  and  flowing  out  from 
Poole  hollow  and  from  the  swales  into  which  the  same  for- 
merly and  naturally  flowed,  and  to  conduct  such  waters  down 
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the  course  of  daid  ditch,  and  thence  to  said  slough  and  to 
the  river;  that  owing  to  the  pitch  or  decline  of  said  ditch 
the  waters  are  taken  away  with  greater  force  and  velocity 
than  when  the  same  flowed  naturally  as  before,  and  that 
this  has  resulted  in  causing  ^^  a  deep  and  wide  ditch  to  be 
washed  out  and  extended  back  entirely  across  plaintiffs  said 
land  a  little  to  the  north  of  the  south  end  thereof,  which 
said  ditch  divides  plaintiff's  farm  into  unequal  parts,  leav- 
ing a  small  quantity  on  the  south  side,  and  a  large  portion 
on  the  north  side;  that  said  ditch  is  being  constantly  worn 
out  and  increased  in  depth  and  width  by  the  surface  waters 
from  every  heavy  rain,  and  by  the  melting  of  snows  in  the 
spring,  and  plaintiffs  said  farm  is  thereby  caused  to  be  cut 
up  with  ditches  by  reason  of  the  surface  waters  flowing  with 
greater  force  and  rapidity  in  the  said  ditch  constructed  by 
defendant  in  which  all  of  the  surface  waters  which  come 
down  are  carried  in  a  direct  line  to  said  slough ;  that  said 
ditch  would  not  have  been  washed  in  plaintiff's  land  had  not 
defendant  constructed  said  ditch  as  aforesaid."  The  de- 
murrer proceeds  upon  the  theory  that  in  disposing  of  surface 
water  a  lower  proprietor  owes  no  duty  to  an  upper  proprietor 
save  to  refrain  from  obstructing  the  flow  thereof,  and  that  he 
cannot  be  made  liable  for  damages  in  character  and  occasioned 
as  in  the  petition  here  complained  of. 

It  is  to  be  observed  that  the  ditch  in  question,  as  lo- 
cated, is  entirely  upon  the  lands  of  Weymiller,  and  we 
may  assume  that  he,  at  least,  consented  to  the  con- 
struction thereof.  To  all  intents  and  purposes,  therefore, 
the  case  stands  as  thou^  the  work  had  been  done  by  him. 
First  in  order,  it  is  a  contention  of  counsel  for  appellant  that 
the  hastening  of  the  flow  of  the  water  caused  by  the  ditch 
in  question,  and  having  for  its  result  the  injury  complained 
of,  was  violative  of  the  surface  water  rights  of  plaintiff  as 
the  owner  of  the  dominant  estate.  We  do  not  see  how  this 
contention  can  be  sustained,  and  we  arrive  at  this  conclu- 
sion apart  from  any  consideration  of  a  statute  of  this  state. 
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particular  reference  to  which  will  be  made  in  the  further 
course  of  this  opinion.  By  the  settled  rule  of  our  cases, 
WeymiUer,  as  the  owner  of  the  servient  estate,  was  undoubt- 
edly required  to  receive  all  the  waters  naturally  flowing  from 
the  higher  ground  lying  to  the  north  and  west,  and  comiiig 
down  through  the  opening  from  Poole  hollow,  thence  cross- 
ing defendant's  right  of  way.  Livingston  v.  McDonald,  21 
Iowa,  160;  Dorr  v.  Simerson,  73  Iowa,  89.  The  burden 
thus  imposed  arises  wholly  by  operation  of  law,  and  is  in  the 
nature  of  a  servitude  cast  upon  the  lower  estate  in  favor  of 
the  upper  proprietor.  And  the  rule  which  declares  for  the 
existence  of  such  servitude  is  bom  out  of  necessity.  This 
must  be  so  because  otherwise  there  could  be  no  justification 
for  it.  It  is  fundamental  that  the  law  will  not  sanction  the 
raising  up  of  a  condition  which,  as  between  adjoining  own- 
ers, at  once  confers  a  right  upon  the  one,  and  casts  a  burden 
upon  the  other,  except  upon  the  ground  of  necessity.  As 
water  must  flow  in  the  very  nature  of  things,  the  rule  is  based 
upon  an  observance  of  that  necessity  which  inheres  in  the 
operation  of  the  natural  law.  The  burden  must  rest  some- 
where and  in  the  natural  situation  pf  the  lands  and  the  ne- 
cessity for  affording  an  escape  for  the  flow  of  water  is  to 
be  found  the  reason  for  the  rule  which  declares  that  the 
lower  proprietor  may  nQt  in  justice  refuse  to  accept  it. 
Tamham  on  Waters,  2606 ;  30  Am.  &  Eng.  Ency.  329,  and 
cases.  This  being  true,  the  inquiry  at  once  arises,  what  legal 
duty  does  the  owner  of  the  servient  estate  owe  to  the  owner 
of  the  dominant  estate  in  respect  of  his  disposition  of  the 
waters?  That  he  may  not  obstruct  the  flow  by  dams  or 
other  artificial  structures  so  as  to  flood  back  upon  the  domi- 
nant estate  is  clear,  and  this  is  recognized  by  all  the  author- 
ities which  give  sanction  to  the  rule.  Indeed,  to  thus  speak 
is  only  another  way  of  saying  that  the  servient  estate  must 
receive  the  natural  flowage.  But  beyond  announcing  the 
rule  that  as  between  dominant  and  servient  estate  owners, 
the  latter  must  take  the  flowage,  and  may  not  cast  it  back, 
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the  authorities  are  silent  as  to  any  further  duty  owing  to 
the  fonner.  Counsel  has  found  no  case,  and  extended  re- 
search on  our  own  part  has  made  discovery  of  none,  which 
can  be  said  to  be  an  authority  for  extending  the  burden  of 
the  servitude  as  thus  created  by  law.  And  in  reason  we 
cannot  conceive  that  any  such  further  burden  may  be  im- 
posed. This  must  be  so  because  the  necessity,  out  of  which 
the  serviture  is  born,  is  obviously  satisfied  by  acceptance 
at  all  times  of  the  water  to  the  extent  of  the  natural  flow. 
Where  necessity  ends,  the  reason  for  the  rule,  and  hence  the 
rule  itself,  ends. 

Now,  as  to  the  rights  of  the  owner  of  the  servient  es- 
tate. Under  the  rule  of  this  state,  and  regarding  the  water 
as  a  common  enemy,  he  may  get  rid  of  it  as  best  he  can. 
Livingston  v.  McDonald,  supra;  Gould  on  Waters,  section 
265.  Accordingly  he  may  convert  the  water,  and  all  there- 
of, to  his  own  uses.  And  this  is  upon  the  theory  that  the 
water  while  upon  the  land  becomes  a  pairt  of  the  estate. 
The  right  is,  therefore,  based  upon  the  dominion  which  the 
ouner  has  over  the  soil,  a  dominion  which  extends  indefi- 
nitely upwards  and  downwards.  Or  he  may,  in  turn,  as- 
sume the  position  of  dominant  estate  owner,  and  insist 
upon  an  acceptance  of  the  water  by  the  proprietor  owning 
the  estate  below  him.  In  making  use  of  the  water,  he  may, 
while  on  his  own  land,  collect  the  same  into  ditches  or 
drains,  and  may  thereby  not  only  divert  the  course  of  the 
flow  thereof  but  may  hasten  or  accelerate  such  flow.  He  is 
answerable,  when  at  all,  to  the  lower  proprietor  only  in  re- 
spect of  the  place  and  manner  of  his  delivery  of  the  water. 
Gould  , on  Waters,  section  274;  Famham  on  Waters,  2620. 
If  an  estate  owner,  in  making  disposition  of  water,  may 
by  drainage  measures  hasten  or  accelerate  the  flow  as  against 
his  lower  proprietor,  no  good  reason  appears  for  saying  that 
he  should  be  held  answerable  for  the  same  act  to  his  upper 
proprietor.  In  either  case  it  might  be  urged,  of  course,  that 
the  measure  adopted  should  be  reasonably  necessary,  and  un- 
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marked  by  negligence.  From  this  it  would  seem  to  follow 
that  the  owner  of  a  dominant  estate,  considered  as  such  at 
least,  may  not  dictate  the  disposition  of  the  waters  after 
passing  from  his  land.  As  did  the  proprietor  above  him, 
he  may  get  rid  of  them  as  best  he  can,  but  he  must  accord 
to  his  lower  proprietor  the  same  right,  and,  if  need  be, 
guard  his  own  land  accordingly.  And  this  must  be  so  be- 
cause otherwise  a  first  proprietor  from  whose  lands  sur- 
face water  ultimately  finds  its  way  over  a  large  scope  of  ter- 
ritory below,  extending  for  miles  perhaps,  might  assert 
a  servitude  as  against  each  lower  proprietor  in  whatever  di- 
rection of  natural  flowage,  and  might  effectually  prevent  by 
proceeding  in  equity  the  reclamation  or  improvement  of 
large  portions  of  such  territory,  or,  for  that  matter,  all  there- 
of, by  showing  simply  that  in  times  of  flood  the  effect  of 
the  lower  drainage  as  constructed  would  be  to  carry  off  an 
increased  amount  of  soil  from  his  land.  So,  too,  it  would 
be  made  possible  for  an  action  at  law  for  damages  *to  be 
waged  by  each  succeeding  proprietor  in  turn  against  all  be- 
low him  who  had  essayed  to  make  improvements  until  finally 
the  last  in  the  scale  should  be  mulcted  at  the  suit  of  eadi 
and  every  proprietor  claiming  dominancy  over  him.  Con- 
ceding the  remoteness  of  such  contingency,  it  is  possible  to 
occur  if  the  doctrine  of  surface  water  servitudes  is  to  be 
carried  beyond  the  simple  grant  of  right,  based  on  necessity, 
to  an  upper  proprietor  to  cast  upon  the  estate  immediately 
below  him.  To  the  limits  of  such  simple  grant,  we  think  the 
doctrine  must  be  confined. 

Now,  if  this  were  all,  it  would  seem  that  the  case  must 
be  at  an  end.  But  counsel  for  appellant  go  farther  and 
invoke  the  maxim  sic  utere  iuo  ut  alienum  non  loedas  — 
so  use  your  own  property  as  not  to  injure  that  of  your 
neighbor, —  and  insist  that  the  case,  in  view  of  the  peculiar 
circumstances,  is  brought  within  the  operation  thereof.  Inci- 
dent to  this  rule  there  is,  of  course,  no  strict  matter  of 
dominancy  or  serviency  to  be  considered;  there  is  no  rela- 
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tion  as  by  contract^  and  there  is  no  easement  as  by  grant  or 
the  equivalent  thereof.  If  right  there  be  on  the  part  of 
plaintiff  to  control  the  use  made  by  Weymiller  of  his. prop- 
erty, it  must  arise  out  of  and  exist  only  by  force  and  opera- 
tion of  law.  It  is  the  theory  of  counsel  for  plaintiff  that  to 
all  intents  and  purposes  the  situation  presents  a  case  of  the 
removal  by  an  adjoining  proprietor  of  the  lateral  support  to 
the  soil  of  his  neighbor.  That  such  a  right  exists  at  com- 
mon law  in  a  proper  case,  all  the  books  agree.  The  right  is 
a  natural  one,  and  like  a  surface  water  servitude,  is  predi- 
cated upon  necessity.  As  the  term  itself  implies,  it  has  re- 
lation to  the  support  which  in  a  state  of  nature  the  soil  of 
one  owner  receives  at  the  boundary  line  from  the  soil  of  his 
neighbor.  Washburn  on  Real  Property,  section  1296;  Lar- 
son V.  Railway,  110  Mo.  284  (19  S.  W.  416,  16  L.  R.  A. 
330,  33  Am.  St.  Rep.  439) ;  Schultz  v.  Byers,  53  N.  J.  442 
(22  Atl.  514,  13  L.  R.  A.  569,  26  Am.  St.  Rep.  435.)  But 
the  doctrine  cannot  be  extended  to  embrace  cases  of  trespass 
generally.  It  goes  no  further  than  to  inveigh  against  an  in- 
terference within  the  zone  of  the  natural  support  afforded  by 
the  soil  conditions  at  the  boundary  line.  Manifestly  then 
we  cannot  concur  in  the  view  that  the  case  before  us  is  a 
proper  one  for  the  application  of  the  doctrine.  It  is  no 
part  of  the  contention  presented  by  the  petition  that  the 
ditch  constructed  by  defendant  extended  to  or  near  the 
boundary  line,  or  that  plaintiff's  soil  at  the  boundary  line 
in  respect  of  its  lateral  support  had  been  in  any  manner  dis- 
turbed. The  essence  of  the  complaint  is  that  by  the  accel- 
erated flow  of  the  surface  water  more  soil  had  been  carried 
away  from  the  general  surface  of  plaintiff's  land  than  other- 
wise would  have  occurred,  and  that  this  resulted  in  the 
formation  of  a  ditch  along  the  length  of  Poole  hollow,  and 
of  gullies  back  upon  such  portions  of  the  land  as  drained  into 
said  hollow. 

It  is  not  within  the  limits  of  the  argument  of  counsel, 
but  should  the  action  be  regarded  as  in  the  nature  of  one  to 
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recover  for  a  trespass  on  realty,  still  we  should  be  required 
to  find  that  the  ruling  on  demurrer  was  without  error. 
"  Owners  of  land  may  drain  the  same  in  the  general  course 
of  natural  drainage,  by  constructing  open  or  covered  drains, 
discharging  the  same  into  any  natural  water  course,  or  into 
any  natural  depression,  whereby  the  water  will  be  carried 
into  some  natural  water  course,  and  when  such  drainage  is 
wholly  upon  the  owner's  land  he  shall  not  be  liable  in  dam- 
ages therefor  to  any  person,  or  persons,  or  corporation." 
Chapter  70,  page  75,  Acts  30  General  Assembly  1904.  It 
is  true  that  this  statute  was  not  enacted  until  after  the  dam- 
age sought  to  be  recovered  in -this  action  had  occurred.  But 
the  statute  is  no  more  than  declaratory  of  the  rule  at  com- 
mon law.  Dorr  v.  Simerson,  127  Iowa,  551.  See,  also, 
Popplewell  V.  H'odkinson,  L.  E.  4  Exch.  248;  Sdiultz  v. 
Byers,  supra,  citing  in  the  note  Northern  T.  Co.  v.  Chicago, 
99  U.  S.  635  (25  L.  Ed.  336) ;  Hay  v.  Cohoes  Co.,  2  K  Y. 
162  (5i  Am.  Dec.  279) ;  Marvin  v.  Brewster,  55  K  Y.  556 
(14  Am.  Rep.  322).  Here,  as  we  have  seen,  the  ditch  com- 
plained of  was  wholly  upon  the  land  of  Weymiller,  and  we 
think  the  rule  as  expressed  in  the  statute  broad  enough  to 
cover  any  damages  occasioned  the  lands  of  plaintiff  in  char- 
acter as  complained  of. 

On  the  whole,  we  conclude  that  a  cause  of  action  was 
not  stated  in  the  petition,  and  accordingly  that  the  demurrer 
was  rightly  sustained. 

The  judgment  is  affirmed. 

Weaveh,  J.,  dissents. 
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Cora  M.  Henry,  et  al.,  Appellees,  v.    State  Bank  of        11^_J*J 
Laurens  and  the  Fidelity  Savings  Bank,  Intervener, 
Appellants. 

Negotiable    instruments:    consideration.    A    note    given    by    one 

1  claimed  to  be  a  defaulter,  for  the  amount  due,  and  a 
collateral  note  given  by  another  to  secure  the  payment  of  the 
same  debt  are  both  supported  by  a  sufficient  consideration,  in 
the  absence  of  evidence  to  the  contrary. 

Cancellation    of   instruments:    duress:    proof.    In    an    action    to 

2  cancel  an  instrument  given  as  security  for  the  defalcation  of 
another,  on  the  ground  of  duress  and  threats  to  prosecute  the 
one  for  whose  benefit  it  was  given,  a  criminal  liability  of  the 
principal  debtor  need  not  be  shown,  nor  will  his  innocence  re- 
lieve the  payee  from  the  effect  of  his  conduct. 

Execution  of  instruments:    duress:    ratification.    An  instrument 

3  which  is  void  as  contrary  to  public  policy,  because  executed 
under  duress,  is  not  rendered  valid  by  its  delivery  with  the 
maker's  consent. 

Mortgages:    illegal    consideration:    enforcement.    The    assignee 

4  of  a  nonnegotiable  note,  or  one  so  indorsed  as  not  to  be 
within  the  law  merchant,  cannot  enforce  a  deed  given  to 
secure  the  same  which  is  void  because  of  an  unlawful  con- 
sideration. 

Notes:    illegal  consideration:    bona   fide   holder.    The   innocent 

5  purchaser  of  a  note  given  for  an  illegal  consideration  ma3r  en- 
force the  same,  in  the  absence  of  a  statute  to  the  contrary. 

Appeal  from  Madison  District  Court.  —  Hon.  J.  H.  Apple- 
gate,  Judge. 

Tuesday,  June  12,  1906. 

Suit  in  equity  to  cancel  a  note  and  a  deed  to  a  certain 

house  and  lot  made  as  security  for  the  note.     Trial  to  the 

court,   decree  for  plaintiffs,   and   defendants  appeal. — Af- 

firmed. 

Vol.  131  U.— 7 
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/.  /.  Croaaley  and  F.  C.  Oilchrist,  for  appellants. 

WiUcinson  &  Wilkinson  and  /.  E.  TidricJc,  for  appellees. 

Deemeb,  J. —  July  21, 1902,  plaintiff,  Cora  Henry,  exe- 
cuted to  the  State  Bank  of  Laurens  her  note  for  the  sum  of 
$4,434.61,  payable  in  five  yearly  installments.  To  secure 
this  note  she  at  the  same  time  executed  a  deed  for  a  house 
and  lot  owned  by  her  in  Winterset,  Iowa,  and  the  bank  at 
the  same  time  gave  plaintiff  a  written  statement  that  said 
deed  was  held  as  security  for  the  note ;  plaintiff  to  pay  taxes, 
insurance,  and  interest  on  another  loan.  This  action  is  to 
cancel  the  note  and  the  deed  upon  the  ground  that  the  same 
were  secured  through  duress  and  threats  made  by  the  presi- 
dent of  the  defendant  bank.  The  Fidelity  Savings  Bank  in- 
tervened in  the  action,  claiming  to  be  the  owner  of  the  note 
and  the  deed  to  secure  the  same,  and  asking  judgment  for 
the  amount  of  said  note  and  a  foreclosure  of  plaintiff's  equity 
of  redemption  under  the  deed.  The  original  defendant  de- 
nied the  duress  and  threats,  and  answered  that  it  sold  the 
note,  and  assigned  the  deed  before  the  maturity  of  the  note 
to  the  aforesaid  intervener.  Plaintiff  in  reply  denied  the 
transfer  of  the  note  and  deed,  and  pleaded  that  the  same  was 
without  consideration  and  in  bad  faith.  She  also  averred 
that  nothing  passed  by  the  assignment  of  the  deed  to  inter- 
vener. Plaintiff  pleaded  practically  the  same  matter  in  de- 
fense to  the  petition  of  intervention.  In  'reply  to  plaintiff's 
answer  to  the  petition  of  intervention,  intervener  pleaded  con- 
firmation and  ratification  of  the  note  and  mortgage,  and  an 
estoppel  upon  plaintiff  from  denying  the  validity  thereof. 
Upon  these  issues  the  case  was  tried,  resulting  in  a  decree 
canceling  both  note  and  deed,  and  dismissing  the  petition  of 
intervention.     Defendant  and  intervener  each  appeal. 

The  exact  claims  made  by  plaintiff  are  that  the  note 
was  given  by  reason  of  threats  made  by  the  president  of  de- 
fendant bank  to  prosecute  her  brother,  who  bad  been  an  em- 
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ploye  of  the  bank  and  who  it  was  claimed  was  a  defaulter, 
for  the  crime  of  embezzlement;  that  the  note  was  withdut 
any  other  consideration  than  an  agreement  to  compound  the 
brother's  felony;  and  that  but  for  threats  to  prosecute  him 
for  his  offense  and  the  promise  to  compound  she  would  not 
have  executed  the  papers.  Defendants  deny  each  and. all 
of  these  allegations,  say  that  the  papers  were  executed  to  se- 
cure a  debt  of  defendant's  brother  without  duress  or  threats ; 
that  the  brother  was  not  in  fact  guilty  of  any  crime,  and,  even 
if  he  were  that  they  had  the  right  to  take  security  for  the 
money  he  had  abstracted  from  the  bank ;  that  plaintiffs  rati- 
fied and  confirmed  the  instnmients,  and  are  now  estopped 
from  denying  their  legality.  Intervener  also  contends  that 
it  is  an  innocent  holder  of  the  instruments  for  value  and  be- 
fore maturity,  and  is  entitled  to  its  judgment  and  decree  of 
foreclosure. 

The  making  of  the  note  and  defeasance  are  admitted. 
But  it  appears  that  at  the  same  time  and  as  a  part  of  the 
same  transaction  J.  A.,  W.  J.,  and  W.  C,  Henry  executed  a 
note  for  the  same  amount  and  with  the  same  terms  as  the 
bne  in  controversy,  save  that  the  latter  has  this  statement: 
"  This  note  is  held  as  collateral  security  of  the  payment  of  a 
note  executed  by  J.  A.  Henry  as  principal,  and  W.  J.  Henry 
and  W.  C  Henry  and  others  as  security,  for  above  amount, 
a  true  copy  of  which  this  is.  This  note  is  voluntarily  given 
and  for  a  valuable  consideration."  J.  A.  Henry,  one  of  the 
signers  of  the  note  referred  to,  is  the  brother  above  men- 
tioned. He  goes  by  the  name  of  "  AUie,"  and  this  he  will 
hereafter  be  called  in  this  opinion. 

It  appears  that  AUie  was  either  a  defaulter,  or  that  he 
owed  the  bank  for  which  he  had  been  working  the  sum 
mentioned  in  these  notes.  In  the  absence  of  proof  to  the 
L  neootiasle  contrary,  there  was  a  sufficient  consideration 
SnSderatrton.'  for  both  uotcs.  8ac  Co,  V.  Hohhs,  72  Iowa,  69^. 
So  that,  unless  the  issue  of  duress,  threats,  or  of  an  agreement 
to  compound  a  felony  be  sustained,  the  decree  of  the  trial 
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court  is  wrong.  These  are  purely  questions  of  fact,  the  law 
being  well  settled  and  equally  well  understood.  Kennedy 
V.  Roberts,  105  Iowa,  521 ;  Foote  v.  De  Poy,  126  Iowa,  366; 
Pierce  v.  Brown,  74  U.  S.  205  (19  L.  Ed.  134) ;  Peed  v. 
McKee,  42  Iowa,  689;  Smith  v.  Steely,  80  Iowa,  738; 
Town  of  Hinesburgh  v.  Sumner,  9  Vt.  23  (31  Am.  Dec 
599),  and  note. 

It  is  not  true,  as  appellants  contend,  that  to  establish 
these  issues  it  must  aflSrmatively  appear  that  the  person  ac- 
Cakcellatiok  ^^^^  ^^^  ^^  ^^^^  guil^J)  ^^  t^*t  ^18  innocence 
M^EHTs^'dureM:^®^^®^®^  *^®  party  charged  from  the  effect  of  his 
P'°***'  conduct     Smith    v.    Steely,    supra.     The    de- 

fense of  ratification  we  shall  hereafter  notice. 

Coming  back,  now,  to  the  facts,  we  think  the  trial  court 
was  justified  in  finding,  and  we  adopt  its  conclusion  in  this 
respect,  that  the  note  and  deed  were  obtained  because  of 
threats  made  by  an  officer  of  defendant  bank  to  prosecute  the 
brother  "  AUie  "  and  to  send  him  to  the  penitentiary,  and 
because  of  a  promise  by  this  officer  not  to  prosecute  him  if 
plaintiff  would  sign  the  papers  in  controversy.  There  is  a 
dispute,  of  course,  as  to  the  facts,  these  charges  being  de-' 
nied ;  but  the  trial  court  had  the  witnesses  before  it  and  had 
this  advantage  over  us.  Moreover  the  weight  of  the  testi- 
mony on  the  printed  page  seems  to  be  with  plaintiff.  There 
was  certainly  no  other  inducement  for  plaintiffs  making  the 
instruments  in  suit,  and  she  testified  that  she  would  not  have 
done  so  but  for  the  statements  made  by  the  officer  of  the  bank. 
The  case  in  this  respect  is  a  simple  one,  and  in  its  facts  as 
to  duress  much  like  Sharon  v.  Oager,  46  Conn.  186,  where  a 
mortgage  was  set  aside  because  of  threats  to  prosecute  which 
were  held  sufficient  to  avoid  the  same. 

II.  The  plea  of  ratification  is  not  established.  All 
that  is  shown  is  that  delivery  of  the  instruments  was  post- 
poned for  a  few  days  by  agreement,  and  that  they  were 
finally  delivered  with  plaintiff's  consent.  They  were  deliv- 
ered at  a  time  when  the  influence  of  the  threats  and. duress 
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were  presumed  to  oontinue,  and  there  is  no  evidence  to  over- 
s.  ExBcuTioKo?  ^^6  tWs  presumption.     Moreover,  if  the  note 
duM^:**" tffi.  ^^^  <i®^  were  void  because  contrary  to  public 
"****"*  policy,    their    delivery    even    without    duress 

would  not  make  them  valid.  This  is  hom-book  law  requir- 
ing no  citation  of  authorities  in  its  support. 

III.  While  something  is  said  in  argument  about  inter- 
vener being  an  innocent  holder  of  the  note,  little  is  made 
of  it ;  and  the  reason  for  this  appears  to  be  that  the  note  is  a 
4,  MoBTOAGss:  non-n^otiable  one,  or,  if  n^otiable,  was  not 
eJa§onT«i-*'"  ^^^  ^^  indorsed,  so  as  to  be  brought  under  the 
foTcemcnt  j^^^  merchant  Moreover,  while  the  defense  of 
duress  would  not,  perhaps,  be  a  defense  against  a  holder  in 
due  course,  although  First  National  Bank  v.  Bryan,  62 
Iowa,  42,  seems  in  some  respect  to  be  the  contrary ;  yet  if  the 
deed  is  void  because  of  illegality  of  consideration  it  cannot 
be  enforced,  for  the  intervener  cannot  be  an  innocent  hold^ 
of  the  deed  given  as  security  for  the  note. 

The  note  itself  would  be  valid  in  the  hands  of  an  in- 
nocent holder,  provided  it  came  under  the  law  merchant 
But  that  does  not  appear  in  this  case.     The  true  rule  is  an- 

6.  Notes:  illegal  ^^ouuced  in  Vallet  V.  Parker,  6  Wend.  (X.  Y.) 
o^si^ntion:   g-^5^  ^^  ^j^g  ^Q^^  ^^^^  ^  ^^^  g^gj^  jf  founded 

holder.  upon  an  illegal  and  immoral  consideration  is 

valid  in  the  hands  of  a  good-faith  holder,  unless  there  be  a 
positive  statute  declaring  such  instruments  void.  See,  also. 
Bacon  v.  Lee,  4  Clarke  (Iowa)  490. 

The  decree  of  the  trial  court  seemes  to  be  correct,  and  it 
is  affirmed. 
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I.  F.  Wiggins,  Appellee,  v.  F.  M.  Mabkham,  Appellant. 

Partnership    contract:    accounting:    personal    expenses.    On    an 

1  issue  between  partners  engaged  in  the  real  estate  business  on 
.  commission,  for  an  accounting,  it  is  held  that  by  the  partner- 
ship agreement  each  was  to  bear  his  own  personal  expenses. 

Burden  of  proof.    Where  a  real  estate  broker's  partnership  con- 

2  tract  contemplated  only  a  commission  business,  the  burden  is 
upon  the  one  claiming  a  contribution  from  the  other  for  money 
which  he  invested  in  land  and  lost,  to  show  that  the  transac- 
tion was  authorized  or  ratified. 

Partners:    good  faith.    Each  member  of  a  partnership  must  exer- 

3  cise  the  utmost  good  faith  toward  the  other. 

Partnership:    accounting.    Where  one  member  of  a  partnership, 

4  engaged  in  selling  land  on  commission,  made  a  sale  for  the  firm 

and  thereafter  personally  procured  a  cancellation  of  the  con- 
tract and  sold  the  same  purchaser  land  of  his  own,  he  should 
be  held  to  account  to  his  partner  for  such  sum  as  he  would 
have  profited  by  the  original  sale. 

Appeal  from  Mitchell  District  Court. —  Hon.  J.  F.  Clyde, 

Judge. 

Wednesday,  June  13,  1906. 

Suit  in  equity  for  a  partnership  accounting.  Decree 
and  judgment  for  plaintiff,  and  defendant  appeals. —  Af- 
firmed. 

Salisbury  &  Graves  and  Hears  &  Lovejoy,  for  appel- 
lant 

Eaton  &  Salisbury,  for  appellee. 

Deemer,  J. —  In  the  year  1902  plaintiff  and  defend- 
ant formed  a  partnership  for  the  purpose  of  engaging  in  the 
real  estate  business,  handling  lands  in  North  and  South  Da- 
kota pnd  in  eastern  Montana.     For  a  time  the  business  was 
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conducted  in  the  name  of  "  Markhaxn  &  Wiggins,"  but  lat- 
terly as  the  "  Osage  &  Western  Land  Company."  Before 
the  partnership  was  formed  each  of  the  parties  had  been  en- 
gaged in  the  real  estate  business  on  his  own  behalf;  and  ap- 
pellant had  theretofore  made  arrangements  with  parties  in 
North  and  South  Dakota  whereby  he'  was  to  receive  a  com- 
mission of  $2  per  acre  upon  all  land  for  which  he  should  find 
customers  who  would  take  and  pay  for  lands  in  those  states, 
provided  the  price  at  which  the  lands  were  sold  would  war- 
rant it.  With  other  persons  he  had  arrangements  for  a  com- 
mission of  $1  per  acre  for  finding  purchasers.  Appellee  also 
had  arrangements  of  a  similar  character  with  other  parties 
when  the  partnership  was  formed.  There  is  a  dispute  re- 
garding the  nature  of  the  partnership  agreement;  appellant 
contending  that  the  parties  were  to  work  together  and  divide 
results,  that  nothing  was  said  as  to  how  the  expenses  were 
to  be  divided,  but  that  each  was  to  have  one-half  the  profits. 
Of  course,  if  nothing  was  said  about  expenses,  the  law  would 
infer  an  agreement  that  each  was  to  bear  one-half  thereof. 
Appellee  contends,  however,  that  the  agreement  was  that 
each  should  give  his  entire  time  to  the  work,  and  that  each 
should  pay  his  own  personal  expenses.  Whatever  the  truth 
here,  it  does  appear  that  they  divided  up  the  territory;  ap- 
pellee taking  the  state  of  North  Dakota,  and  appellant  South 
Dakota. 

During  the  year  1902  each  of  the  parties  made  sales  of 
real  estate  and  earned  conmiissions  to  which  we  shall  pres- 
ently refer.  During  the  year  appellant  and  one  Jordon  pur- 
chased under  contract  13  sections  of  land  in  eastern  Montana, 
and  within  a  short  time  they  took  in  five  other  persons,  in- 
cluding appellee,  with  them ;  each  of  the  five  receiving  one- 
thirteenth  of  the  Montana  land,  and  appellant  and  Jordon 
each  retaining  four-thirteenths.  Four  of  these  owners,  in- 
cluding plaintiff,  joined  in  a  written  agreement  whereby  they 
gave  the  partnership  between  plaintiff  and  defendant  author- 
ity to  sell  the  Montana  land  in  not  less  than  section  tracts  at 
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the  rate  of  $4.50  per  acre  net  to  the  owners,  and  also  agreed 
to  pay  for  advertising  the  land.  While  this  was  not  signed 
by  all  the  owners,  it  was  agreed  to  by  all  of  them;  and  such 
title  as  they  had  was  conveyed  to  Markham  for  the  purpose 
of  facilitating  sales.  After  the  change  in  the  name  of  the 
partnership  it  undertook  to  locate  homesteaders  upon  gov- 
ernment land,  charging  each  applicant  $25  for  its  services. 
The  land  company  appointed  various  subagents  for  the  lo- 
cation of  homesteads  and  the  sale  of  the  Montana  land^  agree- 
ing to  pay  them  various  amounts  for  their  services.  Each 
of  the  partners  went  to  work  to  carry  out  his  agreement  with 
the  partnership  and  with  his  copartner,  each  received  com- 
missions, and  each  went  to  considerable  expense,  as  both  were 
traveling  over  the  country  finding  purchasers  and  showing 
them  the  lands.  Each  of  the  parties  also  made  -advance- 
ments for  the  partnership,  and  at  the  time  of  trial  plaintiff 
held  a  note  against  defendant,  which  was  brought  into  this 
accounting,  for  $1,000.  Defendant  also  held  a  note  against 
plaintiff  for  about  $600,  which  was  also  exhibited  as  a  part 
of  the  accounting. 

Some  of  the  Montana  land  was  sold  by  defendant  to  one 
Kittleson ;  the  first  contract  being  confessedly  on  partnership 
account.  But  it  is  claimed  that  this  was  abandoned,  and 
another  contract  between  these  parties  was  also  made,  and, 
according  to  appellant's  contention,  abandoned.  By  this 
contract  appellant  undertook  to  sell  to  Kittleson  an  undivided 
one-half  of  his  undivided  four-thirteenths  interest  in  the 
land.  Defendant  received  from  Kittleson,  the  purchaser, 
$1,600  in  cash  under  the  first  contract;  and  it  is  claimed  by 
him  that,  when  the  second  contract  was  made,  this  payment 
was  transferred  to  it  as  so  much  paid,  and  that  when  the 
second  contract  was  canceled  he  executed  his  note  to  Kit- 
tleson for  the  sum  of  $1,700  to  cover  the  amount  of  the  cash 
payment  received  by  him.  There  is  a  claim  by  appellant 
that  he  advanced  some  money,  to  wit,  $500,  for  the  partner- 
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ship,  in  the  pupcliase  of  some  land,  which  was  forfeited  by 
reason  of  failure  to  complete  the  purchase. 

This  suit  is  for  an  accounting  as  to  all  of  these,  as  well 
as  some  other  matters;  and  defendant  also  presented  an  ex- 
pense account  amounting  in  the  aggregate  to  something  over 
$1,900.  Plaintiff  did  not  originally  claim  anything  on  ac- 
count of  expenses;  but,  when  defendant  presented  his  ac- 
count, he  (plaintiff)  also  presented  one.  The  appeal  pre- 
sents the  following  primary  questions:  (1)  Should  either 
party  be  allowed  anything  for  his  personal  expenses?  (2) 
How  stands  the  account  for  commissions  earned  on  sales  of 
North  and  South  Dakota  lands?  (3)  Should  appellee  bear 
any  part  of  the  loss  incident  to  the  transaction  resulting  in 
the  forfeiture  of  the  $500?  (4)  What  does  either  owe  the 
other  on  account  of  homestead  locations?  (5)  Is  appellee 
entitled  to  anything  on  account  of  the  Kittleson  sale  ?  Va- 
rious items  of  legitimate  expense  are  admitted ;  but  there  is  a 
controversy  over  some  minor  matters,  and  also  a  claim  by 
plaintiff  that  defendant  was  guilty  of  fraud  and  deceit  and 
endeavored  to  profit  himself  at  the  expense  of  the  firm. 
These  are  nearly  all  questions  of  fact,  and  we  cannot  be  ex- 
pected to  do  more  than  state  our  conclusions  about  them  in 
the  most  general  way.  The  fraud  issue  involves  both  law 
and  fact,  and  we  shall  dispose  of  that  in  order.  Before  go- 
ing further  into  the  case  it  may  be  well  to  state  that  the 
trial  court  gave  plaintiff  judgment  for  the  sum  of  $610. 

We  shall  first  take  up  the  matter  of  personal  expenses. 
The  weight  of  the  testimony  shows,  we  think,  that  each  party 
was  to  pay  his  own  railway  fare,  hotel  bills,  and  traveling 
1.  pa«tkb«ship    expenses,  and  that  none  of  these  matters  should 
SSJImtSg:       be  charged  to  the  firm.     It  was  thought  that 
p«n8cs.  each  .would  have  to  pay  out  about  the  same 

amount,  and  that  the  arrangement  would  save  trouble  in 
keeping  accounts;  and  it  also  appeared  that  each  had  per- 
sonal matters  to  look  after,  and  it  was  thought  best  to  take 
no  account  of  personal  expenses.     OflSoe  expenses,  advertis- 
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ingy  and  actual  expenses  in  making  land  sales  were  to  be 
borne  by  the  firm ;  and  there  is  in  the  record  a  statement  as 
to  what  each  paid  out  on  these  accounts.  Personal  expenses 
should  not  be  considered  upon  this  accounting. 

II.  As  to  commissions  on  Dakota  land  sales  there  is  a 
very  decided  and  square  conflict  in  the  evidence  as  to  what 
defendant  received  on  this  account;  and  the  same  may  be 
2  Bu«D«No»      s^^d  ^^  *^  *^®  amount  earned  by  each  partner 
™°''  on  account  of  homestead  locations.     As  to  these 

matters,  more  hereafter.  With  reference  to  defendant's 
claim  for  the  $500  forfeited,  it  does  not  appear  that  such 
business  was  originally  contemplated  by  the  partners,  and  it 
was  for  defendant  to  show  that  plaintiff  either  authorized  or 
ratified  this  transaction  before  he  can  be  held  liable  for  any 
part  of  the  loss.  Upon  this  issue  defendant  has  failed,  as 
the  preponderance  of  the  testimony  is  against  him.  There 
are  certain  admitted  itemi?.  represented  by  notes  from  one  to 
the  other,  payments  made  for  taxes,  and  money  loaned.  Tak- 
ing these  alone,  defendant  owes  the  partnership  about  $600, 
one-half  of  which  belongs  to  plaintiff  individually.  There 
is  one  item  here  in  dispute,  and  that  is  for  money  which  it  is 
claimed  plaintiff  loaned  defendant  Plaintiff  says  that  this 
was  from  his  own  funds,  while  defendant  says  that  it  was 
from  partnership  money  paid  out  for  partnership  expenses. 
This  is  a  small  item  of  about  $60,  and  does  not  affect  the 
account  one  way  or  the  other  to  an  extent  greater  than  $30. 
As  to  the  legitimate  expense  account,  defendant  paid  out 
something  like  $222  more  than  the  plaintiff,  whidi  makes 
plaintiff's  liability  on  this  account  practically  $110.  So  far, 
then,  defendant  would  owe  plaintiff  about  $200.  Plaintiff 
received  something  like  $1,100  by  way  of  commissions  on 
Dakota  lands  and  for  locating  homesteaders.  The  amount 
received  by  defendant  is  in  sharp  dispute.  We  are  satisfied, 
however,  that  he  received  from  commissions  for  land  sales 
as  much,  if  not  more  than  plaintiff  did. 

As  to  homestead  locations  there  is  another  dispute  re- 
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garding  the  amount  defendant  received.  We  think  the  evi- 
dence shows  that  he  received  on  this  account  something  like 
8.  PARTimts:       $475.  This  makes  defendant's  indebtedness  to 

good  faith.  plaintiff,  excluding  the  Kittleson  deal,  approxi- 
mately $450.  Indeed,  were  there  no  more  to  the  case  than 
this,  we  should  be  disposed  to  affirm  it,  because  of  tlie  loose 
and  unsatisfactory  manner  in  which  defendant  kept  his  books 
and  accounts  and  the  character  of  his  testimony  while  on  the 
witness  stand.  He  owed  his  partner  the  strictest  good  faith, 
and  as  an  agent  of  the  firm  was  under  obligation  to  keep  an 
accurate  account  of  the  moneys  which  passed  through  his 
hands.  Uberrima  fides  is  the  rule  which  applies  to  agents, 
partners,  and  trustees.  Levi  v.  Karrick,  13  Iowa,  334; 
Keyes  v.  Bradley,  73  Iowa,  589. 

Coming,  now,  to  the  Kittleson  sale,  this  transaction  is 
peculiar,  to  say  the  least.  Defendant  entered  into  a  con- 
tract with  him  to  sell  a  section  and  one-half  of  the  Montana 
4.  PABTHnisHip:^*^^^  ^*  *t®  agreed  price  of  $6.25  per  acre; 

accounting.  $1^600  to  be  paid  in  cash  on  or  before  January 
1,  1904,  and  the  remainder  in  yearly  installments.  This 
contract  was  made  in  the  name  of  Markham,  although  as  to 
this  sale  it  is  admitted  that  he  was  acting  as  agent  for  the 
owners  and  as  a  representative  of  his  firm.  A  subagent  had 
been  appointed  to  assist  in  the  sale  of  this  land/  and  he  was 
paid  $100  for  his  services  by  defendant,  Markham.  Kittle- 
son thought  Markham  was  the  owner  of  the  land.  Six  hun- 
dred dollars  of  the  $1,600  was  paid  by  Kittleson  to  Mark- 
ham, and  Markham  used  it  in  his  business.  About  the  Ist 
day  of  May,  1904,  this  contract  was,  it  is  claimed,  aban- 
doned ;  and,  whatever  the  fact,  it  does  appear  that  on  that  day 
Markham  made  a  new  contract  with  Kittleson  whereby  he 
undertook  to  sell  him  (Kittleson)  the  undivided  one-half  of 
his  four-thirteenths  interest  in  all  the  13  sections  of  Mon- 
tana land  at  the  rate  of  $5.25  per  acre ;  and  it  was  agreed 
that  the  $600  already  paid  and  the  agreement  to  pay  the 
other  $1,000  on  May  1st  should  stand  as  so  much  on  the  new 
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contract.  Pursuant  to  that  agreement  Eattleson  paid  the 
defendant  the  $1,000  about  May  5th.  This  was  a  profitable 
shift  for  defendant,  for  thereby  he  would  be  able  to  take  all 
profits  to  himself,  rather  than  share  them  with  another  or 
others.  It  is  further  claimed  that  this  second  contract  has 
also  been  abrogated,  and  that  defendant  has  returned,  or 
promised  to  return,  all  money  he  received  from  Kittleson, 
This,  of  course,  does  not  materially  aflfect  our  present  in- 
quiry. Defendant  says  he  secured  the  abrogation  of  the  first 
contract  because  he  had  gone  beyond  his  authority  in  mak- 
ing the  sale.  But  Kittleson  says  that  the  reason  why  he 
consented  to  the  change  was  because  he  was  getting  the  land 
at  the  rate  of  $1  per  acre  less  than  he  had  originally  agreed 
to  pay;  that  defendant  did  not  say  the  first  contract  could 
not  be  carried  out,  but  that  he  made  the  change  simply  be- 
cause of  the  profit  to  him  of  $1  per  acre.  Defendant  never 
reported  his  doings  to  the  owners  of  the  land;  and  neither 
they  nor  this  defendant's  partner,  as  we  believe,  had  a  chance 
to,  nor  did  they  or  either  of  them,  complain  of  or  refuse  to 
abide  by  the  original  sale.  At  no  time  did  they  repudiate 
it,  nor  did  they  authorize  defendant  to  cancel  it  for  them. 
Defendant  said,  on  the  witness  stand,  that  the  first  contract 
was  thrown  up  because  of  litigation  between  him  and  Jor- 
don.  But  that  cannot  be  so.  See  Jordan  v.  Markham,  130 
Iowa,  546.  Taking  the  evidence  as  a  whole,  we  think  it 
shows  that  the  first  contract  was  abandoned  at  defendant's 
sole  request,  in  order  that  he  might  dispose  of  his  own  land, 
and  that  Kittleson  agreed  to  it,  because  he  would  save  $1  per 
acre  in  the  purchase  price.  It  was  not  canceled  for  fraud, 
want  of  authority,  or  any  other  reasons  than  those  stated. 

It  is  claimed  that  plaintiff  consented  to  it;  but  we  do 
not  think  he  did  so.  There  is  absolutely  no  good  reason 
shown  for  abandoning  the  first  sale ;  and  we  do  not  think  de- 
fendant had  authority  to  do  so  under  this  record.  There  be- 
ing no  good  reason  shown,  we  must  seek  out  the  reason  from 
inference.     When  this  is  done,  it  is  not  hard  to  discover 
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the  purposes  which  actuated  the  defendant.  His  duty  was 
primarily  to  his  partner,  and  to  his  principals,  who  had 
placed  the  land  in  his  hands  for  sale,  and  he  could  not  use 
his  position  for  his  own  profit  To  the  extent,  then,  that  he 
and  his  partner  would  have  profited  from  the  original  Con- 
tract of  sale,  had  it  heen  carried  out,  defendant  must  he  held 
liable,  and  should  be  charged  on  this  accounting.  In  any 
eventj  we  have  already  given  him  credit  for  the  $100  paid  the 
subagent  in  making  the  Kittleson  sale,  and,  if  defendant  is 
not  entitled  to  credit  therefor,  it  adds  that  much  to  the 
amoimt  heretofore  found  due.  Unless  the  sale  was  made  to 
Kittleson,  defendant  had  no  authority,  so  far  as  shown,  to 
take  from  partnership  funds  any  money  to  pay  a  subagent 
for  negotiating  the  sale.  If  the  sale  was  made,  and  de- 
fendant and  his  partner  were  entitled  to  receive  a  conamis- 
sion  therefor,  then  he  is  entitled  to  the  credit,  but  should  be 
charged  with  the  commission.  Moreover,  after  the  commis- 
sion was  earned,  defendant  could  not  voluntarily  relinquish 
it  at  the  expense  of  his  partner.  Defendant  had  no  author- 
ity to  cancel  the  first  contract  of  his  own  volition.  Luke  v, 
Origg,  4  Dak.  287,  (30  N.  W.  170).  Counting  in  the  com- 
missions on  this  deal,  and  the  profits  growing  out  thereof,  it 
is  manifest  that  plaintiff  did  not  receive  all  he  was  entitled 
to  in  the  judgment  rendered  by  the  trial  court.  But,  as  he 
does  not  appeal,  we  cannot  disturb  the  judgment  in  his  favor. 
Looking,  then,  at*  the  case  from  almost  any  standpoint, 
it  appears  that  defendant  has  no  cause  for  complaint  of  the 
decree  and  judgment  rendered  by  the  trial  court;  and  it  is 
therefore  affirmed. 


Chabxes  a.  Fbby,  Appellant,  v.  J.  H.  Camp,  et  al. 

Reformation  of  instruments:    evidence.    To  justify   the   reforma- 
1    tion  of  an  instrument  on  the  ground  of  fraud  or  mistake  the 
evidence  must  be  clear  and  satisfactory. 
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Specific    performance:    options.    Where    an    option    to    purchase 
2    property  is  not  exercised  within  the  time  specified  in  the  con- 
tract specific  performance  will  be  denied. 

Appeal  from  Scott  District  Courts — Hon.  A.  P.  Baskeb, 

Judge. 

Wednesday,  June  13,  1906. 

Action  for  reformation  of  contract  to  convey  land  and 
for  specific  performance  thereof.  After  a  trial  on  the  merits 
a  decree  was  entered  dismissing  plaintiffs  petition,  and  the 
plaintiff  appeals. —  Affirmed. 

Ruymann  &  Ruymann  (Lane  &  Waterman,  of  counsel), 
for  appellant. 

Vf,  H.  Campbell  and  Salinger,  Scott  &  TheopTiilus,  for 
appellees. 

McClain,  C.  J. —  In  November,  1901,  defendant  J.  H. 
Camp,  who  was  then  the  owner  of  lots  7  and  8,  in  block  65, 
of  a  certain  addition  to  the  city  of  Davenport  (the  title  to  a 
part  of  lot  8  being,  however,  of  record  in  his  wife,  who  is 
made  a  party  defendant  with  him),  executed  a  lease  to  one 
Keeler  of  lot  7  and  the  east  26  feet  of  lot  8  for  a  term  of  ten 
years  at  a  yearly  rental  of  $540,  with  the  option  to  the  lessee 
to  purchase  the  property  within  three  years  from  December 
1,  1901,  for  the  sum  of  $7,500 ;  the  lessee  "  to  have  after  the 
expiration  of  such  three-year  term  the  first  right  to  purchase 
the  said  leased  property,  providing  that  a  price  can  be  agreed 
upon."  Subsequently  Keeler's  rights  were  assigned  to  plain- 
tiff, who,  before  the  expiration  of  the  three-year  period 
erected  a  building  at  the  expense  of  about  $4,000  on  the 
premises,  and  about  the  end  of  the  three-year  period,  as  will 
more  specifically  appear,  attempted  to  exercise  the  option  of 
purchase.  This  action  is  brought  first  to  reform  the  instru- 
ment' of  lease,  so  it  shall  cover  lot  7  and  the  east  half,  instead 
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of  the  east  26  feet,  of  lot  8  (by  which  latter  description  about 
six  feet  of  lot  8  would  be  included  which  is  not  covered  by 
the  description  in  the  instrument),  and  to  enforce  specific 
performance  of  a  conveyance  of  the  premises  under  an  exer- 
cise of  the  terms  of  the  option. 

As  to  the  reformation  of  the  instrument,  it  is  sufiicient 
to  say  that  the  evidence  does  not  clearly  and  satisfactorily  es- 
tablish any  mistake  or  fraud  justifying  such  reformation. 

1.  REtoRMATioH  Schrimpev  v.  Chicago,  M.  &  St.  P.  R.  Co.,  115 
^Vnt""";!.  I^wa,  35 ;  Chapman  v.  Dunwell,  115  Iowa,  533. 
dcncc  jj^|.  Qjjjy  jg  there  a  failure  of  clear  and  satis- 
factory evidence  to  show  that  by  mistake  or  fraud  the  strip 
in  controversy  was  omitted  from  the  lease,  but  we  are  satis- 
fied that  the  preponderance  of  the  evidence  is  that  the  lease 
as  executed  corresponded  with  the  intentions  of  the  parties 
at  the  time  of  its  execution.  The  finding  against  the  plain- 
tiff as  to  his  claim  for  reformation  of  the  contract  disposes 
of  his  claim  for  specific  performance,  for  he  does  not  ask 
nor  insist  upon  specific  performance  of  a  contract  to  convey 
the  premises  described  in  the  lease. 

But  there  is  a  further  and  complete  answer  to  any  claim 
for  specific  performance  in  the  fact  that  the  option  provided 
for  in  the  lease  was  not  exercised  within  the  time.     It  is 

2.  SFKcrtic  FEE-   said  that  time  is  not  made  of  the  essence  of  the 

pormancb:  .11. 

options.  contract,  but  as  to  this  counsel  are  evidently  in 

error.  By  the  terms  of  the  lease  Keeler  (under  whom  plain- 
tiff claims  by  assignment)  was  entitled  to  exercise  the  option 
provided  for  within  three  years  from  the  1st  of  December, 
1901,  and  after  that  date  he  was  to  have  a  preference  as  to 
the  right  to  purchase  on  such  terms  as  should  be  agreed  upon. 
Evidently,  therefore,  by  the  very  terms  of  the  instrument, 
the  right  to  exercise  the  option  terminated  December  1,  1904, 
and  after  that  date  the  right  of  the  lessee  was  a  different 
right  We  do  ?iot  see  how  time  could  have  been  more  spe- 
cifically of  the  essence  of  the  agreement.  Lockman  v.  Ander- 
son, 116  Iowa,  236.     Plaintiff  did  not,  before  December  1, 
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1904,  tender  the  purchase  price  called  for  by  the  terms  of 
the  provision  relating  to  the  option ;  nor  did  he  even  notify 
the  defendant  of  an  election  to  exercise  the  option,  which 
would  have  been  binding  upon  him.  On  December  2,  1904, 
plaintiff  served  a  notice  of  his  election  and  willingness  to 
pay;  but,  conceding  for  the  purposes  of  this  case  that  such 
notice  without  actual  tender  of  the  money  might  have  been 
sufficient,  it  was  not  given  in  time  and  can  be  of  no  avail. 

The  conclusions  reached  avoid  the  necessity  of  ruling 
upon  appellee's  motion  to  dismiss  the  appeal. 

The  decree  of  the  lower  court  is  affirmed. 


W.  O.  McEleoy,  Receiver  of  the  Baitk  of  Colfax,  Appel- 
fi^^  ^A  lee,  v.  H.  B.  Allfree,  Administrator  of  the  Estate  of 

George  D.  Wood,  Deceased,  Elizabeth  Wood,  Ap- 
pellants, Clifton  D.  Wood  and  Hazel  D.  Wood,  min- 
ors, R.  N.  Stewart,  Amelia  C.  Stewart  and  Robert 
J.  West,  a  minor.  Appellees. 

Mortgages:    deed  as  security:    oral  agreement.    The  agreement 

1  of  a  grantee  in  a  sheriff's  deed,  made  at  the  time  the  certificate 
was  out-standing,  to  purchase  the  same  and  procure  and  hold 
the  title  to  the  land  as  security  for  the  sum  paid  therefor  and 
other  debts  of  the  owner,  may  be  shown  by  parol. 

Evidence:    transactions  with  one  since  deceased.    One  asserting 

2  ownership  of  real  estate  as  against  the  administrator  of  a  de- 
cedent, who  at  the  time  of  his  death  held  the  legal  title,  is  an 
incompetent  witness  to  any  communication  or  transaction  be- 
tween himself  and  the  decedent;  but  the  statute  does  not  relate 
to  conversations  between  decedent  and  another  in  which  the 
other  took  no  part. 

Mortgages:    absolute  conveyance:    evidence.    On  an  issue  as  to 

3  whether  land,  the  title  of  which  was  in  the  name  of  a  de- 
cedent, was  taken  by  him  and  held  as  security  or  as  an  ab- 
solute conveyance  the  evidence  is  reviewed  and  held  to  show 
that  it  was  in  fact  a  mortgage. 
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Appeal  from  Jasper  District  Court. —  Hon.  Btbon  W.  Pres- 
ton, Judge. 

WsDNEBDATy  JuNB  18,   1906. 

Suit  in  equily  to  have  the  title  to  certain  land  standing 
in  the  name  of-  George  D.  Wood,  deceased,  declared  to  be 
held  by  him  in  trust  for  the  bank  of  which  plaintiff  is  re- 
ceiver. Elizabeth  Wood  is  the  widow  of  George  D.  Wood, 
deceased,  and  she  denied  the  allegations  of  plaintiff's  petition 
and  asked  that  her  interest  in  the  land  as  a  survivor  of  her 
husband  be  protected.  AUf  ree,  the  administrator,  denied  the 
allegations  of  plaintiff's  petition,  pleaded  that  his  intestate 
was  the  owner  of  the  land  at  the  time  of  his  death,  that  the 
same  was  needed  to  pay  debts  of  the  estate,  and,  after  setting 
aside  the  widow's  share,  should  be  subjeeted  thereto.  R.  N. 
and  Amelia  Stewart  filed  answers  and  cross-petitions  in  which 
they  allied  they  were  the  owners  of  the  land  in  controversy, 
that  the  same  was  conveyed  to  Wood  as  security  for  a  loan 
of  money,  and  they  asked  that  the  deed  be  declared  a  mort- 
gage and  that  they  be  permitted,  after  an  accounting,  to 
redeem.  Defendants  Clifton  and  Hazel  Wood  are  minor 
children  of  George  D.  Wood,  deceased,  and  they  were  repre- 
sented by  a  guardian  ad  litem  who  filed  an  answer  in  denial 
,  of  the  adverse  claimfl  of  all  parties.  The  relation  of  the 
other  parties  to  the  suit  need  not  be  here  stated.  Upon  these 
'  issues  the  case  was  tried  to  the  court,  resulting  in  a  decree  in 
favor  of  the  Stewards  and  dismissing  all  other  petitions  and 
claims.  Plaintiff,  Elizabeth  Wood,  and  H.  B.  Allfree,  ad- 
ministrator, appeal. —  Affirmed. 

Carr,  Hewitt,  Parleer  &  Wright  and  McElroy  &  Cox, 
for  appellant  McElroy. 

Henry  Silwold,  for  appellant  Allfree. 

Ryan,  Ryan  &  Ryan,  for  appellant  Wood. 
Vol.  131  U.—S 
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N.  T.  Chiemsey  and  E.  J.  Salmon,  for  appellees  Stewart. 

E.  J.  Salmon,  for  appellees  Wood  and  West 

Deemes,  J. —  George  D.  Wood,  now  deceased,  was  the 
managing  officer  and  cashier  of  a  partnership  composed  of 
himself  and  Alexander  Wood  doing  a  banking  business  in 
the  town  of  Colfax,  under  the  name  and  style  of  the  "  Bank 
of  Colfax."  George  D.  Wood  died  by  his  own  hand  and 
W.  O.  McElroy  was  appointed  receiver  of  the  bank.  Allfree 
was  appointed  administrator  of  the  George  D.  Wood  estate. 
Elizabeth  Wood  is  the  widow  of  George  D.,  and  Clifton  D. 
and  Hazel  are  his  minor  heirs.  Prior  to  the  year  1897, 
E.  N.  Stewart  was  the  owner  of  the  land  in  controversy. 
At  divers  dates  about- the  year  named  various  parties  obtained 
judgments  against  Stewart,  issued  executions,  caused  the 
land  to  be  sold  thereunder,  and  sheriffs  certificates  to  be  is- 
sued thereon.  Geo.  D.  Wood  in  his  own  name  procured  as- 
signments of  these  certificates  and  thereafter  took  deeds  there- 
under. Plaintiflf  claims  that  Wood  took  them  in  trust  for  the 
bank  of  which  he  was  cashier,  and  that  he  obtained  them 
with  money  belonging  to  the  bank.  This  was  denied  by  the 
administrator  of  Wood^s  estate,  and  by  the  widow  and  heirs. 
R.  N.  and  Amelia  Stewart  also  made  denial,  and  they  further 
claimed  that  Wood  took  title  to  the  land  as  security  for' 
money  which  he  had  furnished  them;  that  he  was  in  fact 
a  mortgagee,  and  they  asked  an  accounting,  for  leave  to  re- 
deem, and  other  relief.  The  Stewart  title  was  established  by 
the  trial  court  and  if  its  finding  in  this  respect  be  affirmed 
there  is  no  need  for  considering  the  other  issues.. 

We  shall  first  take  up  that  proposition.     The  claim  of 
the  Stewarts  in  brief  is  that  after  their  property  had  gone 
1  MoiTGACM-     ^  sheriffs  sale  and  while  certificates  were  out- 
^TlrouSfw^  standing,  they  entered  into  an  agreement  with 
ment.  Wood  whorcby  he,  Wood,*  agreed  to  take  assign- 

ments of  the  certificates  of  sheriffs  sale,  procure  deeds  to  the 
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land,  and  hold  the  title  as  Becurity  for  the  amount  advanced, 
and  for  other  sums  which  they  (the  Stewarts)  were  then  ow- 
ing the  bank,  until  all  should  be  paid.  Of  course,  the  legal 
title  when  this  action  was  brou^t  was  in  Wood,  in  virtue  of 
the  sherilBPs  deeds,  and  without  testimony  on  any  of  the  is- 
sues the  administrator,  widow,  and  heirs  of  Geo.  D.  Wood 
would  be  entitled  to  a  decree.  And  the  first  point  made 
by  appellants  is  that  the  title  of  the  Stewarts,  was  completely 
and  wholly  divested  by  the  sheriffs  deeds,  and  that  the  at- 
tempt by  the  Stewarts  to  prove  a  parol  agreement  with  Wood, 
whereby  he  was  to  take  the  title  acquired  by  him,  is  an  un- 
dertaking to  prove  an  express  trust  by  parol  in  contravention 
of  section  2918  of  the  Code  of  Iowa  and  of  the  many  de- 
cisions of  this  court.  It  is  true  that  an  express  trust  can- 
not be  established  by  parol  testimony,  but  a  resulting  or  con- 
structive one  may  be ;  and  it  may  also  be  shown  as  a  general 
rule  that  a  conveyance,  absolute  upon  its  face,  was  intended 
as  security  and  was  in  fact  a  mortgage.  The  reasons  for 
this  last  proposition  are  fully  explained  in  Bigler  v.  Jack, 
114  Iowa,  667,  and  need  not  be  repeated  here. 

Appellants,  while  conceding  the  rule,  insist  that  it  does 
not  apply  here  for  the  reason  that  Wood  secured  his  title 
from  an  independent  source,  to  wit,  the  sheriffs  deeds,  and 
not  through  the  Stewarts,  and  that,  in  such  cases,  parol  evi- 
dence ;  to  show  that  it  was  taken  as  security  simply,  is  not  ad- 
missible, for  that  it  tends  to  engraft  a  trust  upon  an  absolute 
conveyance  from  one  other  than  a  party  in  interest.  They 
rely  chiefly  upon  Dunn  v.  Z willing,  94  Iowa,  233 ;  Hain  v. 
Robinson,  72  Iowa,  735,  and  other  like  cases.  On  the  other 
side,  it  is  argued  that  Wood's  title  was  derivative  and  not 
independent,  and  that,  in  any  event,  it  was  as  much  a  fraud 
for  Wood  to  take  title  in  the  manner  he  did  and  then  deny 
the  agreement  as  if  he  had  taken  his  title  directly  from  the 
Stewarts  instead  of  the  sheriff.  In  the  first  place  it  should 
be  conceded  that  the  holder  of  a  sheriffs  deed  does  not  acquire 
an  independent  title,  but  a  derivative  one,  immediately  from 
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the  sheriff,  but  mediately  from  the  judgment  debtor.  In 
other  words,  generally  speaking,  he  gets  no  other  or  greater 
title  than  the  judgment  debtor  held.  This  is  true  both  as 
to  foreclosure  and  judgment  sales.  Mathes  v.  Cover,  43 
Iowa,  512;  Jones  on  Mortgages  (6th  Ed.)  section  1654,  and 
cases  cited.  The  purchaser  becomes  privy  in  estate  with  the 
mortgagor  with  respect  to  the  title  as  it  existed  when  the 
mortgage  was  executed,  or  of  the  judgfiaent  debtor  if  the 
sale  be  under  a  judgment  So  that  the  title  acquired  in  this 
case  was  derivative  and  not  independent  Had  title  fully 
passed  by  sheriff's  deed  at  the  time  when  it  is  claimed  Stew- 
art made  his  agreement  with  Wood,  there  might  be  some 
ground  for  holding  that  such  an  agreement  is  in  the  nature 
of  a  trust  and  cannot  be  established  by  parol. 

Authority  for  this  seems  to  be  found  in  the  cases  relied 
upon  by  appellants,  or  at  least  in  some  of  the  language  used 
therein.  But  that  is  not  the  case  here.  At  the  time  it  is 
claimed  the  agreement  was  made  Stewart. in  fact  had  title 
to  the  land,  although  sheriff's  certificates  of  sale  were  out- 
standing against  it.  These  certificates  did  not,  under  fa- 
miliar doctrine,  transfer  title ;  they  created  liens,  which  time 
alone  would  ripen  into  titles,  but  until  that  time  arrived,  the 
title  still  remained  in  the  judgment  defendant  That  one 
holding  title  with  a  right  of  redemption  either  from  tax, 
judgment,  or  mortgage  sale  may  establish  such  an  agreement 
as  is  here  claimed  by  parol  is  well  established  by  our  cases 
and  is  the  rule  generally  established  everywhere.  See  Judd 
V.  Mosely,  30  Iowa,  423 ;  Jordan  v.  Brown,  56  Iowa,  821 ; 
Byers  v.  Johnson,  89  Iowa,  278 ;  Green  v.  Turner,  38  Iowa, 
114;  Rogers  v.  Davis,  91  Iowa,  730;  Trucks  v.  Lindsey,  18 
Iowa,  504;  Stanbrough  v.  Daniels,  77  Iowa,  561 ;  Nichols  v. 
Otto,  132  111.  91  (23  K  E.  411);  Dodge  v.  Brewer,  31 
Mich.  227;  McNew  v.  Booth,  42  Mo.  189;  Shoemaker  v. 
PoHer,  41  Iowa,  197;  Leahey  v.  Witte,  123  Mo.  207  (27  S. 
W.  402);  Martell  v.  Gillespie,  11  Vesey,  356;  Beegle  v. 
Wentz,  55  Pa.  369  (93  Am.  Dec.  762) ;  Arnold  v.  Cord,  16 
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Ind.  177;  Slowey  v.  McMurray,  27  Mo.  113  (72  Am.  Dec. 
251).  The  reason  for  this  is  that  equity  disregards  forms 
and  looks  to  the  substance  of  transactions,  and,  if  the  trans- 
action in  fact  be  a  mortgage,  no  matter  how  the  title  passed, 
equity  will  so  declare.  There  are  some  expressions  in  the 
opinions  cited  by  appellant  which  seem  to  run  counter  to  this, 
but  they  were  either  not  necessary  to  the  decision,  or  are 
squarely  in  conflict  with  the  rules  announced  in  the  cases 
just  cited,  and  should  be  disregarded. 

Having  settled  the  fundamental  legal  proposition,  we 
are  ready  for  the  facts  of  the  case ;  and  in  this  connection  it 
is  insisted  that  R.  N.  Stewart  was  incompetent  as  a  witness 
8.  EviDBMci:  ^  *^^y  P^rso^al  conversations  or  transactions  be- 
Sirt^Se  rince  ^weeu  himsclf  and  the  deceased  Wood.  The 
deceased.  main  issucs  in  the  action  so  far  as  Stewart  is 
concerned  are  between  Stewart  and  Wood's  administrator. 
Wood  had  the  record  title  to  the  land  at  the  time  he  died; 
consequently,  as  to  this  issue,  Stewart  was  an  incompetent 
witness.  The  testimony  of  Mrs.  Stewart,  the  wife  of  R.  N. 
Stewart,  regarding  communications  and  transactions  in  which 
she  had  no  part  was  perfectly  competent  Mallow  v.  Wal- 
ker, 115  Iowa,  238.  And  so  was  the  testimony  of  one 
James  Stewart,  who,  so  far  as  shown,  had  no  interest  in  the 
controversy.  Part  of  the  testimony  of  R.  N.  Stewart  was 
admissible,  and  so  was  a  part,  if  not  all,  of  the  testimony  of 
a  witness  by  the  name  of  Meier. 

As  to  the  issues  between  the  receiver  and  the  Stewarts, 
the  question  of  the  admissibility  of  R.  N.  Stewart's  testimony 
is  more  difficult.  It  may  be  that  his  testimony  would  be 
admissible,  but,  in  order  to  obtain  any  relief  as  against  him, 
he  must  establish  his  title  as  against  Wood.  That  the  testi- 
mony would  be  admissible  in  a  controversy  between  the  re- 
ceiver and  Stewart  alone  seems  to  be  held  in  Ruddick  v.  Otis, 
33  Iowa,  402.  But,  as  all  parties  are  in  the  case,  this  be- 
comes largely  a  moot  question,  unless  the  final  issue  should 
be  that  of  ejecting  defendants  Stewart  from  the  possession 
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of  the  property  in  an  action  brought  by  the  receiver  for  that 
purpose. 

Throwing  out  all  incompetent  testimony,  we  have  come 
to  the  conclusion,  after  a  careful  study  of  the  record,  that  the 
Stewarts  have  established  the  fact  that  Wood  took  and  held 
8.  MoETGACEs:     *^^^^  ^  *^®  lond  not  only  as  security  for  their 
JS51nce:*'cvT     existing  indebtedness  to  the  bank  of  which  he 
dence.  ^^^  cashicr,  but  for  the  advancements  made  by 

him  to  secure  the  assignments  of  the  certificates  of  sale  as 
well  as  some  other  advancements  to  be  made  by  him.  Stew- 
art has  always  been  in  possession  of  the  land  and  has  made 
valuable  improvements  thereon,  although  part  of  the  time  he 
had  apparently  leased  the  land  of  Wood,  under  which  how- 
ever he  paid  no  rent.  Wood  received  something  like  $19,- 
000  from  the  land,  $10,000  coming  from  a  sale  of  coal  un- 
der the  land,  which  was  used  in  paying  Stewart's  indebted- 
ness, and  $9,000  from  a  loan  secured  by  mortgage  upon  the 
land,  part  of  which  was  used  for  the  same  purpose.  Before 
his  death  and  on  March  12,  1903,  Wood  gave  Stewart  a 
statement  showing  a  balance  then  due  from  Stewart  of 
$658.95,  and  this  included  an  item  on  account  of  services 
rendered.  The  books  of  the  bank  clearly  indicate  that  this 
property  was  treated  as  belonging  to  Stewart  Stewart  was 
charged  with  all  advancements  made  for  him,  with  expenses, 
interest,  and  compensation  for  Wood's  services.  He  was 
credited  with  all  returns  from  the  land  except  rentals,  and 
whatever  may  be  due  from  Stewart  to  Wood  or  the  bank  is 
now  the  subject  of  litigation  in  another  action  —  this  not 
being  an  adjudication  thereof.  It  further  appears  that  prac- 
tically all  the  negotiations  for  the  sale  of  the  coal  were  con- 
ducted by  Stewart.  Moreover  there  is  an  express  written 
declaration  from  Wood  in  the  record  to  the  effect  that  he  held 
the  Stewart  land  as  security  and  would  quitclaim  the  same 
to  him  (R.  N.)  upon  payment  of  the  indebtedness.  Neither 
Wood  nor  the  bank  paid  taxes  on  the  land,  nor  did  they  re- 
ceive any  rentals  therefrom.     Not  only  this,  but  Stewart  paid 
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all  the  expenses  of  some  litigation  concerning  this  land  after 
the  title  was  placed  in  Wood.  Taking  the  testimony  as  a 
whole,  and  this  is  but  a  part  of  it,  the  conclusion  is  irresisti- 
ble that  Wood  held  title  to  the  land  as  security  only,  and 
that  the  amount  for  which  he  held  it  has  been,  to  all  intents 
and  purposes,  fully  paid. 

We  shall  not  set  out  more  of  the  testimony,  as  to  do  so 
would  unduly  extend  this  opinion*  The  law  and  the  facts 
seem  to  be  with  the  defendants  Stewart  We  need  not  fur- 
t^ier  consider  the  case  for,  with  this  conclusion,  the  result  is 
apparent  We  may  say,  however,  that  it  is  doubtful  if 
plaintiff  could  recover,  in  any  event,  on  account  of  his  fail- 
ure to  show  that  any  of  the  property  is  needed  to  pay  debts 
of  the  bank ;  while  the  estate  of  G^^rge  Wood  is  shown  to  be 
insolvent  and  the  real  estate  is  needed  to  pay  his  individual 
creditors.  Crary  v.  Kurtz  (Iowa)  105  N.  W.  590;  Boney  v. 
Conable,  125  Iowa,  664,  and  cases  cited.  Further  we  should 
be  constrained  to  hold,  were  the  issue  between  the  receiver 
and  the  administrator,  widow,  and  heirs  of  law  of  Geo.  D. 
Wood  alone,  that  the  receiver  is  entitled  to  the  land  as  prop- 
erty belonging  to  the  banL  Finding,  as  we  do,  however,  that 
the  Stewarts  are  the  equitable  owners  of  the  land,  and  are 
entitled  to  have  their  title  quieted,  there  is  no  need  for  con- 
sidering these  other  matters. 

The  decree  of  the  trial  court  is  correct,  and  it  is  affirmed. 
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Elizabeth  Jones,  Appellant,  v.  Sophia  Stovbb  and  Jaoob         '*/^  ^E 
Stover,  Appellees. 

Drains:    damage:    umitation  of  action.    An  ordinary  tile  drain  is 

1  not  of  a  permanent  character^  and  the  statute  of  limitations 
does  not  apply  as  to  damages  resulting  therefrom,  during  the 
five  years  preceding  an  action  therefor. 

License  to  drain  land:    revocation.    A  license  to  drain  water  onto 

2  the  land  of  another,  which  was  without  consideration,  creates 
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no  interest  in  the  real  estate,  but  is  a  personal  privilege  which 
may  be  revoked  at  pleasure. 

Agreement  for  drains:    statute  of  frauds.    An  agreement  to  per- 

3  mit  one  to  drain  water  onto  the  land  of  another,  if  creating 
an  interest  in  land,  is  within  the  statute  of  frauds;  and  where 
there  was  neither  consideration  therefor  nor  possession  of  the 
land  it  cannot  be  proven  by  parol. 

Prescription.    Where  the  use  of  land  of  another  for  drainage  pur- 

4  poses  is  permissive  and  not  adverse  no  prescriptive  right  can 
be  acquired. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Bying- 

TON,  Judge. 

Wednesday,  June  13,  1906. 

Suit  in  equity  to  enjoin  defendants  from  casting  water 
through  a  tile  drain  upon  plaintiffs  land,  to  require  them 
to  take  up  and  remove  the  tile  and  fill  the  ditch,  and  for 
damages.  Upon  issues  tendered  by  defendants  to  which 
we  shall  presently  refer  the  case  was  tried  to  the  court,  re- 
sulting in  a  decree  dismissing  plaintiff's  petition,  and  she 
appeals. —  Reversed  and  remanded. 

John  J.  Ney,  for  appellant 

No  appearance  for  appellees. 

Deemes,  J. —  Plaintiff  and  defendants  are  owners  of 
adjacent  tracts  of  land ;  plaintiff  obtaining  her  title  through 
one  Fisher,  and  defendants  theirs  from  one  Jeremiah  Stover. 
Plaintiff  claims  that  defendants  gathered  the  water  upon 
their  premises  and  conveyed  the  -same  through  a  tile  ditch 
or  drain  away  and  out  from  its  natural  course  and  emptied 
it  upon  her  land,  causing  her  great  damage.  Defendants 
say  that  their  grantors,  by  an  agreement  with  Fisher,  con- 
structed the  tile  drain  in  question  from  the  northeast  to  the 
southwest  of  their  land,  to  a  place  where  an  open  ditch  on 
Fisher's  land  began,  upon  Fisher's  promise  that  he  would  put 
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in  a  three-inch  drain  tile  connecting  with  that  built  by  Stover, 
so  as  to  carry  the  water  therefrom  down  into  a  creek  or 
water  course  on  his  (Fisher's)  land,  so  that  the  water  on 
Stover's  land  might  get  into  the  said  creek  or  water  course ; 
that  this  agreement  was  made  and  the  tile  put  in  by  de- 
fendants' grantor  more  than  twenty  years  ago,  and  that  it 
has  ever  since  drained  a  pond,  slough,  or  wet  place  on  de- 
fendants' land.  Plaintiff"  denied  the  alleged  agreement, 
pleaded  the  statute  of  frauds;  and  that  the  alleged  agreement 
was  nothing  more  than  a  parol  license,  without  any  considera- 
tion to  sustain  it. 

The  evidence  shows  that  the  pond  spoken  of  is  in  the 
southwest  comer  of  defendants'  land,  thirty  rods  from  the 
south  line  and  four  or  five  from  the  west  one.  This  pond 
covers  three  or  four  acres,  and  is  two  or  three  feet  deep  in 
the  middle.  About  the  year  1880  defendants'  grantor  con- 
structed a  tile  drain,  which  ran  northerly  from  the  pond  for 
some  distance,  and  then  turned  directly  west  toward  the 
land  now  owned  by  plaintiff,  terminating  in  a  hole  dug  on 
defendants'  land  some  four  feet  east  of  the  division  line 
between  the  two  tracts  of  land.  Water  from  the  pond  was 
thus  discharged  into  the  hole,  which,  when  the  hole  was 
filled,  spread  out  over  the  land  now  owned  by  plaintiff  to 
the  westward,  and  found  its  way  into  a  creek,  still  westward, 
which  flowed  through  plaintiff's  land.  Plaintiff's  land  nat- 
urally slopes  to  the  west,  but  there  was  no  natural  channel 
thereon  draining  the  pond,  save  as  the  pond  overflowed  and 
spread  its  waters  to  the  north  and  west.  The  tile  at  some 
places  was  two  feet  and  more  below  the  surface  of  the 
ground,  and  there  is  no  claim  that  it  follows  a  ditch,  swale, 
or  other  natural  depression  of  the  ground.  . 

That  it  collects  and  discharges  water  upon  plaintiff's 

land  in  a  manner  different  from  the  way  nature  took  care 

1.  deaims:  dam-  of    it    is    conccdcd.     The    alleged    agreement 

fSfof  aSions.  pleaded  by  defendants  is  not  established;  nor  is 

there  any  testimony  showing  a  license  to  flood  plaintiff's 
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land.  Defendants'  defense,  if  they  have  any,  is  acquiescence 
upon  the  part  of  plaintiff  or  her  grantors  for  ten  or  more 
years  and  the  statute  of  limitations.  That  the  statute  of 
limitations,  as  applied  to  plaintiffs  claim  for  damages  suf- 
fered within  five  years,  does  not  bar  it,  see  Costello  v.  Pom- 
eroy,  120  Iowa,  213 ;  Pettit  v.  Grand  Junction,  119  Iowa, 
352 ;  Yogt  v.  Orinnell,  123  Iowa,  332 ;  Geneser  v.  Healy, 
124  Iowa,  310.  The  only  plea  of  acquiescence  found  in  de- 
fendants' answer  reads  as  follows :  "  That  afterwards,  about 
twenty-two  (22)  years  ago,  Stover  put  in  said  tile  drain  with 
the  consent  of  Fisher;  that  there  was  a  pond  or  wet  place 
on  the  land  of  the  said  Jeremiah  Stover,  which  was  drained 
by  said  tile;  and  that  said  pond,  slough,  or  wet  place  on 
the  land  of  Jeremiah  Stover  was  drained  by  a  two-inch  tile 
drain,  put  in  at  great  expense  to  wit,  about  one  hundred 
($100.00)  dollars."  It  is  doubtful  if  this'  raises  that  issue. 
If  it  does  it  is  by  the  merest  inference.  More  likely  the 
thought  of  the  pleader  was  that  he  was  stating  facts  amount- 
ing to  a  parol  license,  or  perhaps  to  an  agreement  running 
with  the  land. 

The  license  given  in  this  case,  even  if  shown,  was  not 
upon  a  valuable  consideration,  and  hence  was  revocable  at 
the  pleasure  of  the  licensor.  Cronkhite  v.  Cronhhite,  94 
2.  License  TO  K.  Y.  323;  Clark  V.  Close,  43  Iowa,  92.  The 
revocation. '  so-callcd  liccnsc  was  in  parol,  and  was  not  based 
upon  any  consideration  passing  to  Fisher.  The  benefit  was 
to  plaintiffs  grantor,  and  not  to  Stover.  Moreover,  the 
license  was  a  personal  privilege  to  Stover,  was  not  assignable, 
and  did  not  pass  with  the  land.  Fischer  v.  Johnson,  106 
Iowa,  181.  The  license  in  this  case  did  not  create  an  in- 
terest in  land,  and  did  not  run  with  the  land.  Estes  v. 
China,  56  Me.  407;  Woodward  v.  Seely,  11  111.  157  (50 
Am.  Dec.  445)  ;  Buck  v.  Foster,  147  Ind.  530  (46  N.  E.  920, 
62  Am.  St.  Eep.  427) ;  Foot  v.  Northampton  Co.,  23  Conn. 
228 ;  Taylor  v.  Gerrish,  59  N.  H.  569 ;  Pifer  v.  Brown,  43 
W.  Va.  412  (27  S.  E.  399,  49  L.  R.  A.  497). 
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If  anything  more  than  a  revocable  license  was  created^ 
it  was  an  easement  or  interest  in  land,  which  would  be 
within  the  statute  of  frauds;  and,  as  the  Stovers  did  not 
**  tSSSSil  V^7  *^y  consideration  therefor,  and  did  not 
Sw^***  take  possession  of  any  part  of  plaintiffs  land 
thereunder,  it  cannot  be  proved  by  parol. 

We  doubt  if  acquiescence  is  pleaded;  but,  if  so,  the 
evidence  is  not  suflScient  to  establish  a  prescriptive  right,  for 
the  use  of  plaintiff's  premises  was  permissive  and  not  ad- 
verse. The  trial  court  filed  no  opinion,  and 
appellee  is  not  represented  by  counsel,  so  that 
we  do  not  know  the  ground  of  the  decision  below.  Plain- 
tiff's counsel  say  that  it  was  based  upon  the  proposition  that 
the  nuisance  was  a  permanent  one,  damages  for  which  ac- 
crued when  the  drain  was  first  put  in,  and  that  plaintiff's 
action  is  barred.  This  statement  is  not  challenged,  and,  if 
true,  it  is  manifest  from  the  decisions  cited  that  this  view  is 
erroneous.  We  have  been  unable  to  discover  any  just 
ground  for  the  decision;  but,  instead  of  ordering  a  decree 
here,  we  have  concluded  to  remand  the  case  for  one  in  har- 
mony with  this  opinion. —  Reversed  and  remanded. 


SpubbieB)  Fobbes  &  Mills,  v.  W.  B.  C.  Bullabd,  and 
Anna  R.  Bullabd,  Appellants. 

Parol  evidence:    variance  of  wiuting.    Evidence  of  a  parol  agree- 

1  ment  to  orally  argue  a  case  in  the  Supreme  Court,  is  inadmis- 
sible, where  there  was  a  written  contract  for  compensation  for 
taking  the  appeal. 

Pleadingi:    amendment.    Refusal  to  permit  an  amendment  during 

2  the  trial,  after  repeated  delays,  is  not  an  abuse  of  discretion. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howe, 

Judge. 

Wednesday,  June  18, 1906. 
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Action  at  law  to  recover  for  services  rendered  by  plain- 
tiffs as  attorneys  at  law  under  a  written  contract  with  the 
defendants.  There  was  a  directed  verdict  and  judgment  for 
plaintiffs,  and  defendants  appeal —  Affirmed. 

A.  K.  Stewart,  for  appellants, 

Parrish,  Dowell  &  Parrish,  for  appellee. 

Pbr  Curiam. —  The  appellant,  W.  B.  C  BuUard,  hav- 
ing been  indicted  and  convicted  upon  charge  of  obtaining 
money  by  false  pretenses,  employed  the  plaintiff  firm  of 
lawyers  to  conduct  his  appeal  from  said  judgment,  and  with 
his  wife  and  codefendant  herein  as  surety  entered  into  a 
written  contract  to  pay  for  such  services  the  sum  of  $250, 
and  in  addition  thereto  to  reimburse  said  plaintiffs  for  any 
advances  made  by  them  in  the  progress  of  said  appeal.  In 
pursuance  of  said  contract  appellees  proceeded  with  the  ap- 
peal, prepared  and  filed  the  abstract  and  prepared,  printed, 
and  had  ready  for  filing  their  brief  and  argument  in  said 
appellants'  behalf.  At  this  stage  of  the  proceedings  appel- 
lees called  upon  appellants  for  payment  of  the  agreed  price 
of  their  services.  This  demand  was  refused  or  ignored  by 
appellants  who,  in  some  manner,  secured  possession  of  the 
printed  briefs  and  arguments  prepared  by  the  appellees  and 
filed  them  with  the  clerk  of  this  court  thus  securing  the 
benefits  of  the  services  of  said  counsel  in  support  of  the 
appeal.  About  the  same  time  and  before  the  appeal  was 
finally  disposed  of,  appellants  gave  notice  to  the  appellees 
that  their  services  in  the  case  were  no  longer  desired.  There- 
after this  action  was  begun.  In  defense  thereto  it  is  an- 
swered, in  addition  to  formal  admissions  and  denials,  that 
it  was  orally  agreed  in  consideration  of  the  agreed  payment 
of  $250  that  Judge  Spurrier  would  orally  argue  the  case  in 
the  Supreme  Court  and  failed  to  do  so,  and  that  by  reason 
of  plaintiff's  failure  to  perform  this  agreement  defendants 
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have  been  compelled  to  employ  other  counsel  in  the  same 
case  at  an  expense  of  $150.  Defendants  also  claim  further 
credit  for  moneys  alleged  to  have  been  paid-  They  also 
plead  in  abatement  that  the  sum  claimed  was  not  due  or 
payable  when  this  action  was  begun. 

We  cannot  undertake  to  set  out  or  discuss  in  detail  the 
evidence  in  the  case.  It  is  enough  to  say  it  is  made  en- 
tirely clear  that  appellees  performed  the  services  they  agreed 
to  perform,  and  that  the  defense  is  wholly  without  merit. 
No  reason  whatever  is  shown  for  the  discharge  of  counsel. 
They  had  faithfully  performed  the  services  they  had  agreed 
to  render,  and  were  entitled  to  their  compensation  accord- 
ing to  the  appellants^  promise.  The  oral  agreement  upon 
which  appellants  relied  was  inadmissible  as  against  the  writ- 
ten contract,  and  there  was  no  error  in  excluding  it.  The 
alleged  payments  are  supported' by  no  competent  testimony, 
but  from  appellants^  own  statements  are  shown  to  be  ground- 
less. There  is  no  counterclaim  pleaded,  and  the  refusal  of 
the  trial  court  after  repeated  delays  to  permit  an  amendment 
in  the  course  of  the  trial  was  not  an  abuse  of  discretion.' 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


John  Wibds,  Appellant,  v.  Richaed  VibeKandt,  Appellee. 

Dninage:  surface  water:  injunction:  evidence.  The  owner  of 
a  dominant  estate  cannot  collect  the  surface  water  thereon 
and  discharge  it  upon  a  lower  proprietor  in  a  materially  dif- 
ferent manner  or  greater  quantity  than  it  would  naturally 
flow;  but  to  sustain  an  injunction  on  the  ground  of  increased 
quantity  the  evidence  must  satisfactorily  show  a  material  in- 
crease in  the  flow. 
Evidence  held  insufficient  to  warrant  an  injunction. 

Appeal  from  Hardin  District  Court. —  Hon.  J.  R  Wiiit- 
AKER,  Judge. 
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Wednesday,  June  13,  1906. 

Suit  in  equity  to  eiyoin  defendant  from  tiling  and 
draining  certain  sloughs  and  ponds  upon  his  own  land  in 
such  a  manner  as  to  divert  or  increase  the  natural  flow  of 
the  water.  Defendant  denies  the  diversion  of  the  water, 
and  denies  that  he  is  intending  to  increase  the  flow  thereof 
upon  plaintiff's  land.  He  further  averred  that  he  was  in- 
tending to  place  a  tile  in  a  ditch  that  had  existed  for  more 
than  eighteen  years.  Upon  these  issues  the  case  was  tried  to 
the  court,  resulting  in  a  decree  dismissing  plaintiff's  petition, 
and  he  appeals. —  Affirmed. 

M.  J.  Furry  and  /.  H.  Scales,  for  appellant* 

Oeorge  W.  Ward,  for  appellee. 

Deemeb,  J. —  The  case  involves  the  rights  of  the  owner 
of  a  servient  estate  as  against  the  owner  of  the  dominant  one 
with  reference  to  the  flow  of  surface  water.  Such  cases  are 
not  infrequent,  now  that  we  are  having  the  normal,  or  per- 
haps slightly  abnormal,  waterfall  in  the  northern  half  of  the 
state.  During  the  dry  seasons  which  lasted  for  many  years 
prior  to  the  past  three  or  four,  no  such  controversies  arose, 
as  our  Reports  abundantly  verify.  Plaintiff's  farm  lies  south 
of  defendant's,  and  between  them  is  an  eighty-acre  tract 
owned  by  one  Scheueman.  The  natural  flow  of  the  surface 
water  is  southward,  and  plaintiff  is  the  owner  of  the  servient 
estate.  It  is  the  law  of  this  jurisdiction  that,  while  the 
servient  estate  is  bound  to  take  the  natural  flow  of  surface 
water,  the  owner  of  the  dominant  one  cannot  collect  it  and 
cast  it  upon  the  lower  proprietor  in  a  different  manner  from 
which  it  flowed  by  nature,  nor  may  he  materially  increase  the 
quantity  thereof  to  the  injury  of  the  lower  land.  The 
water  from  defendant's  land  comes  down  through  the  Scheue- 
man land,  and  is  cast  therefrom  upon  the  land  of  the  plain- 
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tiff.  Defendant  has  not  threatened  to  cast  the  water  from 
his  land  upon  that  of  plaintiflF  in  a  different  manner  from 
which  nature  provided.  He  casts  his  water  into  an  open 
ditch  running  through  Scheueman's  land,  and  is  in  no  way 
responsible  for  the  manner  in  which  it  is  cast  upon  plaintiff's 
land.  In  other  words,  he  is  not  to  be  held  liable  for  any  di- 
version of  the  surface  water  upon  plaintiffs  land.  His  acts 
of  threatened  injury  to  plaintiff  are  solely  by  reason  of  in- 
creasing the  flow  of  water  thereon,  and  this  is  the  sole  issue 
of  fact  in  the  case.  Upon  defendant's  lands  are  certain 
sloughs  and  ponds,  and  it  is  claimed  that,  through  the  con- 
struction of  tile  drains,  he  is  about  to  collect  the  water  there- 
from and  discharge  it  in  increased  quantities  into  the  ditch 
upon  Scheueman's  land  and  thus  increase  the  flow  upon 
plaintiff's  land. 

It  is  claimed  that,  but  for  the  construction  of  this  drain, 
the  water  would  stand  upon  defendant's  land  until  it  soaked 
away  or  was  evaporated  by  the  elements,  and  that  by  the 
construction  of  the  drain  the  flow  of  water  on  plaintiff's  land 
will  be  materially  increased.  This  is  purely  a  fact  proposi- 
tion, and  we  have  gone  over  the  record  with  care  to  determine 
the  truth  of  the  matter.  Our  conclusion  is  that  plaintiff 
has  not  shown  that  the  flow  of  water  upon  his  land  will  be 
increased  to  any  material  degree ;  that  whatever  the  increase, 
if  any,  it  will  be  taken  up  by  the  Scheueman  land  before  it 
reaches  that  owned  by  plaintiff,  and  that  for  much  of  the 
claimed  increase  in  flow  defendant  is  not  responsible,  it 
being  due  to  the  action  of  the  county  authorities  in  draining 
and  ditching  a  county  highway  just  south  of  defendant's 
land.  Moreover,  the  tile  which  defendant  proposed  to  lay 
were  to  be  placed  in  the  bottom  of  old  ditches  which  had  ex- 
isted for  from  twelve  to  fifteen  years  without  objection  from 
any  one,  through  which  practically  the  same  amount  of  water 
was  discharged  as  defendant  now  proposes  to  carry  off  with 
his  tiling.  This  being  true,  plaintiff  is  not  entitled  to  the  re- 
lief demanded.     Wharton  v.  Stevens,  84  Iowa,  107 ;  Plagge 
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V.  Mensing,  126  Iowa,  737;  Vannest  v.  Fleming,  79  Iowa, 
638 ;  Dorr  v.  Simmerson,  127  Iowa,  551 ;  Chapter  70,  Acts 
30th  General  Assemhly,  1904.  Without  departing  from  the 
well-established  rules  with  reference  to  surface  drainage, 
this  court  as  now  constituted  is  inclined  to  construe  them 
as  liberally  as  is  possible  in  order  that  reclamation  of  low 
and  wet  lands  may  be  accomplished  in  the  interests  of  good 
husbandry  and  for  the  general  welfare  of  all.  Of  course, 
no  man's  property  should  be  taken  for  public  use  without 
just  compensation ;  but,  to  make  out  a  case  for  such  injuries 
as  are  here  complained  of,  it  must  clearly  and  satisfactorily 
appear,  especially  in  injunction  cases,  that  defendant  is  about 
to  materially  and  unduly  increase  the  flow  of  water  to  plain- 
tiffs imminent  damage.  To  the  trial  court  this  did  not  ap- 
pear in  the  instant  case,  and  with  that  conclusion  we  are 
agreed. 

The  decree  seems  to  be  right,  and  it  is  affirmed. 
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137  280         C.  H.  Shaw,  Appellant,  v.  The  City  Council  of  Mas- 
--      A  bhalltown,  Marshall  County,  Iowa,  et  al. 

138  74l| 

Constitutional  law:    soldiers  preference  statute.    The  Act  of  the 

1  Thirtieth  General  Assembly  providing  a  preference  of  honor- 
ably discharged  soldiers  and  sailors  of  the  Civil  War  who  are 
residents  of  this  state,  in  the  appointment,  employment  and 
promotion  in  the  public  service  over  others  of  equal  qualifica- 
tion, is  not  in  violation  of  the  fourteenth  amendment  of  the 
Federal  Constitution. 

Same:    speoal  privileges.    The  right  of  appointment  to  a  minor 

2  municipal  office  is  not  a  privilege  within  the  meaning  of  sec- 
tion 6,  article  1,  of  the  State  Constitution,  so  that  the  Soldiers 
Preference  Act  of  the  Thirtieth  General  Assembly  is  not  in 
violation  of  the  constitution  because  granting  to  a  class  of 
.citizens  privileges  or  immunities,  not  equally  open  to  all. 
Bishop  and  Weaver,  J.  J.,  dissenting. 

Mandamus:    appointment  to  office.    Mandamus  will  lie  to  compel 

3  the  appointment  to  office  of  an  honorably  discharged  soldier 
under  the  Act  of  the  Thirtieth  General  Assembly. 


June  1906]         Shaw  v.  Marshalltowk.  129 

Appeal  from  Marshall  District  Court. —  Hon.  Obsd  Cas- 
wsLLy  Judge. 

TuBSDAY,  November  21,  1905. 

Rehearing  denied  Friday,  June  29,  1906. 

This  is  an  action  of  mandamus  brought  to  obtain  an 
order  commanding  the  city  council  of  the  city  of  Marshall- 
town  to  employ  the  plaintiff  as  city  clerk  of  said  city.  It  is 
bottomed  on  chapter  9  of  the  Laws  of  the  Thirtieth  General 
Assembly,  which  reads  as  follows : 

Section  1.  Preference  in  Appointments  and  Promo- 
tions. That  in  every  public  department  and  upon  all  public 
works  in  the  state  of  Iowa,  and  of  the  counties,  cities  and 
towns  thereof,  honorably  discharged  soldiel-s,  sailors  and 
marines  from  the  army  and  navy  of  the  United  States  in  the 
late  Civil  War,  who  are  citizens  and  residents  of  this  state, 
shall  be  entitled  to  preference  in  appointment,  employment 
and  promotion,  over  other  persons  of  equal  qualifications, 
and  tiie  person  thus  preferred  shall  not  be  disqualified  from 
holding  any  position  hereinbefore  mentioned  on  account  of 
his  age  or  by  reason  of  any  physical  disability,  provided  such 
age  or  disability  does  not  render  him  incompetent  to  perform 
properly  the  duties  of  the  position  applied  for,  and  when 
such  soldier,  sailor  or  marine  shall  apply  for  appointment  or 
employment  under  this  act,  the  officer,  board  or  person  whose 
duty  it  is  or  may  be  to  appoint  or  employ  some  person  to  fill 
such  position  or  place  shall,  before  appointing  or  employing 
anyone  to  fill  such  position  or  place,  make  an  investigation 
as  to  the  qualifications  of  said  soldier,  sailor  or  marine  for 
such  place  or  position,  and  if  he  is  a  man  of  good  moral  char- 
acter and  can  perform  the  duties  of  said  position  so  applied 
for  by  him,  as  hereinbefore  provided,  said  officer,  board  or 
person  shall  appoint  said  soldier,  sailor  or  marine  to  such 
position,  place  or  employment.  A  refusal  to  allow  the 
preference  provided  for  in  this  and  the  next  succeeding  sec- 
tion to  any  honorably  discharged  soldier,  sailor  or  marine, 
or  a  reduction  of  his  compensation  intended  to  bring  about 
his  resignation  or  discharge,  entitles  such  honorably   dis- 
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charged  soldier,  sailor  or  marine  to  a  right  of  action  therefor 
in  any  court  of  competent  jurisdiction  for  damages,  and  also 
a  remedy  for  mandamus  for  righting  the  wrong. 

Sec.  2.  Removals.  Any  person  whose  rights  may  be 
in  any  way  prejudiced  contrary  to  any  of  the  provisions  of 
this  section  shall  be  entitled  to  a  writ  of  mandamus  to  remeij 
the  wrong.  'No  person  holding  a  position  by  appointment  or 
employment  in  the  state  of  Iowa,  or  in  the  several  counties, 
cities  or  towns  thereof,  who  is  an  honorably  discharged  sol- 
dier, sailor  or  marine  having  served  as  such  in  the  Union 
army  or  navy  during  the  late  Civil  War,  shall  be  removed 
from  such  position  or  employment  except  for  incompetency 
or  misconduct  shown  after  a  hearing,  upon  due  notice,  upon 
stated  charges,  and  with  the  right  of.  such  employ^  or  ap- 
pointee to  a  review  by  writ  of  certiorari.  The  burden  of 
proving  incompetency  or  misconduct  shall  rest  upon  the  party 
alleging  the  same.  !N'othing  in  this  act  shall  be  construed  to 
aplly  to  the  position  of  private  secretary  or  deputy  of  any 
oflScial  or  department,  or  to  any  person  holding  a  strictly 
confidential  relation  to  the  appointing  oflScer. 

The  plaintiff  is  an  honorably  discharged  soldier  from  the 
army  of  the  United  States  in  the  late  Civil  War  and  a  citizen 
and  resident  of  the  state.  He  alleged  in  his  petition  that 
he  had  made  an  application  for  the  position  of  city  clerk  of 
said  city  and  that  the  city  council,  "without  consideration 
of  said  application  and  in  total  disregard  of  said  law  and 
without  investigation,"  refused  to  appoint  him  to  the  po- 
sition and  appointed  as  such  city  clerk  one  L.  Derby,  who 
was  not  a  soldier  of  the  late  Civil  War.  The  defendant  de- 
murred to  the  petition  on  the  ground  that  the  act  is  uncon- 
stitutional, being  in  violation  of  section  6  of  article  1  of  the 
Constitution  of  the  state,  which  provides  that  the  "  General 
Assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens,"  and  in  violation  of  sec- 
tion 1  of  article  14  of  the  amendments  to  the  Constitution 
of  the  United  States,  which  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
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immunities  of  citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,"  and,  further,  be- 
cause the  statute  contravenes  section  1  of  article  1  of  the 
Constitution  of  the  state,  which  declares  that  ^^  all  men  are 
by  nature  free  and  equal  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property  and 
pursuing  and  obtaining  safety  and  happiness,"  and,  fourth, 
because  the  writ  of  mandamus  could  only  issue  ^'  to  compel 
the  defendant's  council  to  act,  but  not  to  control  its  discretion 
in  action."  The  demurrer  was  sustained  generally,  and,  the 
plaintiff  electing  to  stand  on  his  petition,  there  was  a  judg- 
ment dismissing  the  suit.     The  plaintiff  appeals. —  Reversed. 

Theo.  F.  Bradford,  Chas  A.  Clark,  and  Warren  Walker, 
for  appellant 

C.  H.  Van  Law,  for  appellees. 

Shebwin,  C.  J. —  But  little  need  be  said  concerning  the 
national  Constitution.  The  fourteenth  amendment  declares 
that  no  state  shall  nuike  or  enforce  any  law  which  shall 
1.  coMSTiTu-  abridge  the  privileges  or  immunities  of  citizens 
STdi^'^^f.  of  the  United  States.  The  privil^s  and  im- 
ercnce  statute,  m^jnities  here  protected  are  those  of  citizens  of 
the  United  States,  as  distinguished  from  the  citizens  of  a  state, 
and  the  fourteenth  amendment  deals  only  with  the  rights  of 
citizens  of  the  United  States  as  such.  Blake  v.  McClung, 
172  U.  S.  239  (19  Sup.  Ct  165,  43  L.  Ed.  482) ;  Slaughter 
House  Cases,  16  Wall.  36  (21  L.  Ed.  394).  In  Minor  v. 
HapperseU,  21  Wall.  162  (22  L.  Ed.  627),  it  was  held  that 
the  amendment  did  not  add  to  the  privileges  and  immuni- 
ties of  a  citizen,  but  simply  furnished  an  additional  guaranty 
for  the  protection  of  such  as  he  already  had,  and  it  was  said: 
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"  Indirectly  it  may  have  had  that  eflFect,  because  it  may  have 
increased  the  number  of  citizens  entitled  to  suffrage  under 
the  Constitution  and  laws  of  the  states ;  but  it  operates  for 
this  purpose,  if  at  all,  through  the  states  and  the  state  laws, 
and  not  directly  upon  the  citizen."  The  case  was  one  which 
involved  the  right  of  women  to  vote  in  the  state  of  Missouri, 
and  it  was  held  that,  while  they  might  be  citizens,  the  Con- 
stitution of  the  United  States  had  not  added  the  right  of 
suffrage  to  the  privileges  and  inmiunities  of  citizenship  as 
they  existed  at  the  time  it  was  adopted.  See,  also,  Brad- 
well  V.  State,  16  Wall.  130  (21  L.  Ed.  442) ;  In  re  Loch- 
wood,  154  U.  S.  116  (14  Sup.  Ct.  1082,  38  L.  Ed.  929) ; 
Dent  V.  West  Virginia,  129  U.  S.  114  (9  Sup.  Ct  231,  32 
L.  Ed.  623) ;  Newton  v.  Board,  100  U.  S.  548  (25  L.  Ed. 
710)  ;  Wilson  v.  State  of  North  Carolina,  169  U.  S.  586  (18 
Sup.  Ct.  435,  42  L.  Ed.  865) ;  Van  Valkenburg  v.  Brown, 
43  Cal.  43  (13  Am.  Eep.  136.) 

Does  the  statute  in  question  contravene  the  provisions  of 
section  6,  article  1,  of  the  state  Constitution,  which  says  that 
the  Greneral  Assembly  shall  not  grant  to  any  citizen  or  class 
«.  Same:  special  ^^  citizcus  privileges  or  immunities  which  upon 
privileges.  ^Q  gj^j^g  terms  shall  not  equally  belong  to  all  ? 
Whether  it  does  or  not  clearly  depends  upon  the  answer  that 
shall  be  made  to  the  further  question  whether  the  right  of 
appointment  to  a  minor  municipal  office  is  a  privilege  within 
the  meaning  of  the  Constitution.  That  the  right  to  hold 
office,  as  one  of  the  privileges  protected  by  the  Constitution, 
was  not  contemplated  by  its  framers,  is  manifest  from  the 
Constitution  itself.  The  right  of  suffrage  is  given  to  male 
citizens  only  (section  1,  article  2),  and  there  are  provisions 
expressly  limiting  the  right  to  hold  certain  offices  to  the  male 
citizens  of  the  state.  The  Constitution  itself  implies  that 
women  may  become  citizens  of  the  state,  and  they  undoubt- 
edly are,  and  yet  it  will  not  be  claimed  that  they  are  en- 
titled to  hold  offices  imder  this  provision  of  the  Constitution. 
See  Minor  v.  Happersett,  21  Wall.  162  (22  L.  Ed.  627) ; 
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Huff  V.  Cook,  44  Iowa,  639 ;  Opinion  of  Judges,  Mass,  Su- 
preme Court,  115  Mass.  602.  The  precise  meaning  of  the 
words  "  privileges  and  immunities  "  is  not  very  definitely 
settled  by  the  decisions.  In  speaking  of  the  words  as  used 
in  the  Constitution  of  the  United  States,  Mr.  Juistice  Curtis, 
in  Conner  v.  Elliott,  18  How.  691  (15  L.  Ed.  497),  said: 
"  We  do  not  deem  it  needful  to  attempt  to  define  the  mean- 
ing of  the  word  '  privileges  *  in  this  clause  of  the  Constitu- 
tion. It  is  safer  and  more  in  accorctance  with  the  duty  of  a 
judicial  tribunal  to  leave  its  meaning  to  be  determined  in 
each  case  upon  a  view  of  the  particular  rights  asserted  and 
denied  therein."  In  Corfield  v.  Coryell  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230,  the  question  was  considered  by  Mr. 
Justice  Washington,  who  said  in  part :  "  What  are  the 
privileges  and  immunities  of  citizens  in  the  several  states? 
We  feel  no  hesitation  in  confining  these  expressions  to  those 
privileges  and  immunities  which  are,  in  their  nature,  funda- 
mental, which  belong  of  right  to  citizens  of  all  free  govern- 
ments, and  which  have  at  all  times  been  enjoyed  by  the  citi- 
zens of  the  several  states  which  compose  this  Union  from  the 
time  of  their  becoming  "free,  independent,  and  sovereign." 
This  statement  of  the  general  meaning  of  the  words  has  been 
often  approved  by  the  Supreme  Court  of  the  United  States, 
and,  while  the  language  was  used  with  reference  to  the  Con- 
stitution of  the  United  States,  it  is  none  the  less  applicable  to 
the  Constitution  of  this  state,  so  far  as  a  definition  of  the 
word  "  privileges  "  is  concerned. 

Limiting  our  discussion  to  the  precise  question  under 
consideration,  is  the  right  to  hold  ofiice  one  of  the  funda- 
mental privileges  which  belong  of  right  to  all  the  citizens 
of  the  states,  to  be  classed  as  a  natural  right  and  standing 
equally  with  the  rights  of  life,  liberty,  and  property  ?  The 
right  to  hold  office  can  be  no  more  a  natural  and  a  personal 
right,  nor  more  sacred,  than  the  right  of  suffrage,  and  it  is 
the  general  holding  of  the  courts  that  the  right  of  suffrage 
is  not  a  natural  and  personal  right,  but  a  political  and  civil 
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right.  It  owes  its  existence  to  the  constitution  of  civil 
government  and  not  to  the  personality  of  the  individual; 
nor  does  the  right  necessarily  follow  and  become  an 
attribute  of  citizenship,  ns  we  have  already  pointed  out  It 
is  a  right  which  is  conferred,  withheld,  or  limited  at  the 
pleasure  of  the  people,  acting  in  their  sovereign  capacity. 
Once  granted,  it  may  be  taken  away  by  the  same  power  that 
granted  it,  and  it  is  therefore  not  a  natural  right,  which  is 
held  to  be  inalienable  like  the  rights  of  conscience.  Hale 
V.  Everett,  53  N.  H.  9  (16  Am.  Eep.  82) ;  Barker  v.  People, 
3  Cow.  (N.  Y.)  686  (15  Am.  Dec.  322);  People  v.  Barber, 
48  Hun,  198 ;  Anderson  v.  Baker,  23  Md.  531 ;  Minor  v. 
Happersett,  supra;  Blanck  v.  Pausch,  113  111.  64;  Morris  v. 
Powell,  125  Ind.  315  (25  N.  E.  231,  9  L."  R.  A.  326) ; 
Oougar  v.  Timberlake,  148  Ind.  41  (46  N.  E.  339,  37  L.  R. 
A.  644,  62  Am.  St.  Rep.  487) ;  Mechem  on  Public  Officers; 
Bryan  v.  Cattell,  15  Iowa,  538 ;  People  v.  Loeffler,  175  111., 
585  (51  N.  E.  785) ;  Van  Valkenhurg  v.  Brown,  43  Gal.  43 
(13  Am.  Rep.  136).  A  public  office  has  in  it  no  element 
of  property,  but  it  is  rather  a  personal  public  trust,  created 
for  the  benefit  of  the  state,  and  not  for  the  benefit  of  the  in- 
dividual citizens  thereof.  Nor  are  the  prospective  emolu- 
ments of  a  public  office  property  in  any  sense,  for  the  salary 
or  other  perquisites  may  be  reduced  or  otherwise  regulated 
by  law  at  all  times,  unless  such  change  is  forbidden  by  the 
Constitution.  Bryan  v.  Cattell,  15  Iowa,  553;  Ex  parte 
Lambert,  52  Ala.  79;  Taylor  v.  Beckham,  178  TJ.  S.  548 
(20  Sup.  Ct.  890,  44  L.  Ed.  1187) ;  Donahue  v.  County  of 
Will,  100  111,  94. 

The  state  has  the  same  freedom  of  employment  that  be- 
longs to  the  individual,  and  no  one  will  contend  that  the  in- 
dividual may  not  employ  any  person  whom  he  wishes  to  em- 
ploy, or  that  he  may  not  choose  his  employes  from  a  certain 
class.  If  it  were  otherwise,  liberty  of  contract  would  be 
destroyed,  and  legislation  in  that  direction  would  be  clearly 
unconstitutional.     The  right  to  pursue  any  lawful  calling  in 
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a  lawful  way  is  undoubtedly  a  fundamental  right ;  but  there 
is  a  marked  distinction  between  this  right  and  the  so-called 
right  to  be  employed  by  a  particular  person  or  in  a  particular 
line  of  service.  For  the  purpose  of  government,  the  coun- 
ties, cities,  and  towns  of  the  state  are  its  agents  and  imder  its 
control ;  and  what  the  state  may  constitutionally  do  with  ref- 
erence to  public  matters  it  may  direct  its  agents  to  do,  and 
by  the  act  in  question  the  state  has  simply  said  that  it  will 
employ  in  all  public  departments  and  upon  all  public  works 
only  those  of  a  certain  class  of  its  citizens,  other  things  being 
equal. 

Nor  do  we  believe  that  the  act  is  class  legislation,  within 
the  accepted  meaning  of  the  term.     It  imposes  no  special  ob- 
ligations or  burdens  on  those  who  are  excluded  from  its  bene- 
fits, and,  as  we  have  seen,  privileges  may  be  granted  to  par- 
ticular individuals  without  reserve  when  by  so  doing  the 
rights  of  others  are  not  interfered  with.     It  does  not  forbid 
the  right  to  the  acquisition  or  enjoyment  of  property,  nor 
prevent  the  disposal  of  person  or  property,  which  may  be  con- 
ceded to  be  among  the  natural  rights,  and  to  be  protected 
by  the  natural  liberty  of  the  individual.     That  equality  of 
rights,  privileges,  and  capacities  should  be  the  aim  of  the 
law  no  one  will  question.     But  we  are  not  here  called  upon 
to  deal  with  the  question  of  inequality  in  privileges  or  im- 
munities, for  the  right  to  hold  a  public  office  or  to  be  em- 
ployed by  the  state  in  any  capacity  is  not  a  privilege  within 
the  meaning  of  the  Constitution;   and,  if  oi^r  conclusion 
on  this  question  is  right,  it  follows  that  there  can  be  no 
inequality  or  injustice  in  the  statute  under  consideration, 
for  the  sufficient  reason   that   no  right   protected  by  the 
Constitution    has    been    invaded.     And    consequently    our 
conclusion  that  the  statute  does  not  contravene  either  the  Con- 
stitution of  the  United  States  or  the  Constitution  of  this  state 
is  not  in  conflict  with  the  cases  cited  by  the  appellee  on  the 
question  of  the  equality  of  privileges  and  immunities,  among 
which  is  the  case  of  the  State  v.  Oarbroski,  111  Iowa,  496. 
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It  is  fundamental  that  the  Legislature  has  the  power  to  legis- 
late on  all  subjects,  unless  it  is  expressly  or  impliedly  pro- 
hibited from  so  doing  by  the  Constitution,  and  the  act  of 
the  Legislature  which  is  assailed  must  be  plainly  at  variance 
with  the  Constitution  before  the  court  will  so  declare  it.  All 
doubtful  questions  will  be  resolved  in  favor  of  the  validity 
of  the  act.  Stewart  v.  Board  of  Supervisors,  30  Iowa,  9; 
Huff  V.  Cook,  44  Iowa,  639.  See,  also,  Jacobsofi  v.  Massa- 
chusetts, 197  U.  S.  11  (25  Sup.  Ct.  358,  49  L.  Ed.  643). 

That  the  principal  question  involved  in  this  case  is  not 
entirely  free  from  doubt  may  be  conceded,  but  after  a  full 
examination  of  the  principles  involved  and  the  reasoning  of 
the  cases  supporting  our  conclusions,  we  are  satisfied  that  the 
act  is  not  unconstitutional.  Furthermore,  similar  acts  have 
been  sustained  in  several  of  our  sister  states,  and,  while  the 
constitutional  question  under  consideration  has  not  been  con- 
sidered in  many  of  the  decisions,  they  nevertheless  lend  sup- 
port to  our  conclusion  in  a  general  way.  The  leading  case 
is  In  re  Wortman,  2  N.  Y.  Supp.  324.  This  decision  was 
followed  by  the  Xew  York  courts  until  the  state  Constitution 
was  amended  in  1894,  giving  preference  of  employment  to 
veterans.  People  v.  Stratton,  80  N.  Y.  Supp.  269;  People 
V.  Tohey,  153  N.  Y.  381  (47  N.  E.  800)  ;  People  ex  rel.  Fal- 
lon V.  Wright,  150  N.  Y.  444  (44  N.  E.  1036) ;  People  v. 
Lathrop,  142  N.  Y.  113  (36  K  E.  805)  ;  Lewis  v.  Board,  51 
N.  J.  Law,  240  (17  Atl.  112) ;  Ingram  v.  Board,  63  N.  J. 
Law,  542  (43  Atl.  445)  ;  MacDonald  v.  NewarTe,  5  N.J.  Law, 
267  (26  Atl.  82) ;  State  v.  Miller,  66  Minn.  90  (68  K  W. 
732) ;  Goodrich  v.  Mitchell,  68  Kan.  765  (75  Pac.  1034,  64 
L.  E.  A.  945,  104  Am.  St.  Rep.  429) ;  Opinion  of  Justices, 
166  Mass,  589  (44  K  E.  625,  34  L.  R.  A.  58) ;  Opinion  of 
Justices,  145  Mass.  587  (13  K  E.  15).  The  Constitution 
of  Kansas  differs  fropi  our  own  with  respect  to  granting 
privileges.  The  Kansas  Bill  of  Rights  contains  the  pro- 
vision "  that  no  special  priviliges  or  immunities  shall  ever 
be  granted  by  the  Legislature  which  may  not  be  altered,  re- 
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voked,  or  repealed  by  the  same  body,  and  this  power  shall 
be  exercised  by  no  other  tribunal  or  agency."  And  it  is 
probably  true  that  the  Goodrich  case  is-  not  an  authority  on 
the  constitutional  question  that  we  have  before  us. 

The  appellee  relies  on  Brown  v.  Russell,  166  Mass.  14 
(43  K  E.  1005),  and  on  State  v.  Whitcom,  122  Wis.  110 
(99  N.  W.  472),  as  authorities  against  the  constitutionality 
of  the  law,  but  neither  is  so  in  fact.  In  Brown  v.  Russell  the 
precise  question  determined  was  whether  the  Legislature  could 
"  constitutionally  provide  that  certain  oflSces  and  employ- 
ments which  it  has  created  shall  be  filed  by  veterans  in 
preferment  to  all  other  persons,  whether  the  veterans  are  or 
are  not  found  or  thought  to  be  actually  qualified  to  per- 
form the  duties  of  the  office  and  employments  by  some  im- 
partial and  competent  officer  or  board  charged  with  some  pub- 
lic duty  in  making  the  appointments."  And  it  was  held 
that  such  legislation  was  unconstitutional  because  the  ap- 
pointing power  could  not  be  compelled  to  appoint  to  public 
offices  persons  of  a  certain  class,  in  preference  to  all  others, 
regardless  of  their  qualifications.  In  State  v.  Whitcom,  su- 
prttj  the  question  here  presented  was  not  involved  and  was 
not  decided. 

Our  conclusion  is  not  without  support  in  principle  in 
our  own  cases,  however.  By  chapter  7,  page  6,  of  the  Laws 
of  the  Extra  Session  of  1861,  it  was  provided  that  in  all  ac- 
tions then  pending  in  any  of  the  courts  of  this  state  it  should 
be  sufficient  cause  for  a  continuance  on  motion  of  the  de- 
fendant if  it  was  shown  that  he  was  absent  from  home  in  the 
military  service  of  the  United  States.  This  act  was  assailed 
as  unconstitutional  in  McCormick  v.  Rusch,  15  Iowa,  127, 
but  it  was  upheld  in  an  opinion  written  by  Mr.  Justice 
Wright,  wherein  it  was  said :  "  In  the  first  place,  it  may 
be  doubted  whether  it  is  a  law  of  a  general  nature  within 
the  meaning  of  the  Constitution.  This  conceded,  however, 
why  is  not  its  operation  uniform?  It  gives  the  same  rule 
to  all  persons  placed  in  the  same  circumstances.     It  does  not 
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prescribe  one  rule  for  one  citizen  or  soldier,  and  another 
for  his  neighbor,  if  they  are  in  the  same  situation.  .  .  . 
So  all  persons  in  the  actual  military  service  of  the  United 
States,  or  of  this  state,  can  claim  the  benefit  of  the  statute, 
and  any  one  can  have  the  same  benefit  if  in  the  service. 
Those  that  are  not,  are  not  entitled  to  the  same  advantage  (so 
to  speak),  because,  in  the  discretion  and  wisdom  of  the  Legis- 
lature it  was  deemed  inexpedient.  And  yet  this  advantage 
may  be,  and  is,  extended  to  all  upon  the  same  terms.  See 
Dalby  v.  Wolf  and  Palmer,  14  Iowa,  228,  and  cases  there 
cited.^^ 

Again,  in  1862,.  an  act  was  passed  exempting  the 
property  of  Iowa  volunteers  in  the  military  service  of  the 
United  States  from  levy  and  sale,  and  this  act  was  sustained 
in  Hannahs  v.  Felt,  15  Iowa,  141.  And  a  later  act  in  the 
same  year  permitted  citizens  of  the  state  in  the  military 
service  to  cast  their  votes  outside  of  the  state  of  Iowa.  This 
act  was  also  assailed  as  unconstitutional,  but  its  validity  was 
sustained  by  this  court  in  an  opinion  that  was  also  written 
by  Mr.  Justice  Wright^  in  which  it  was  said :  "  But  let  us 
suppose  there  is  doubt  as  to  the  correctness  of  the  above  con- 
struction, then  what  is  our  duty  in  the  premises  ?  The  law 
has  been  passed  by  the  Legislature,  a  co-ordinate  branch  of 
the  government,  acting  under  like  solemn  obligations  and 
responsibilities  with  ourselves,  has  been  approved  by  the 
executive,  who  has  taken  a  like  oath  to  support  the  Consti- 
tution, and  we  are  now  called  upon  to  declare  it  invalid.  If 
it  is  so  in  our  judgment  —  that  is,  if  we  conclude  that  the 
infraction  is  clear,  palpable,  and  plain  —  then  most  unques- 
tionably it  is  our  duty  to  so  declare.  .  .  .  We  cannot 
forget  that  among  the  fundamentals  of  the  law  is  the  propo- 
sition that  we  can  declare  an  act  void  only  when  it  violates 
the  Constitution  clearly,  palpably,  plainly,  and  in  such  man- 
ner as  to  leave  no  doubt  or  hesitation  on  our  minds.  .  .  . 
It  is  certainly  true  that  we  cannot,  with  conclusive  satis- 
faction, place  our  finger  upon  the  language  of  the  Constitu- 
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tion  which  is  clearly  and  palpably  violated  (Sears  v.  Cottrell, 
5  Mich.  251),  and,  though  we  might  not  be  satisfied  of  its 
constitutionality,  it  is  our  duty  to  uphold  the  law."  The 
language  last  quoted  is  peculiarly  applicable  to  the  situa- 
tion in  this  case.  A  Legislature  containing  many  able  law- 
yers, and  an  executive  who  is  himself  one  of  the  ablest  law- 
yers in  the  state,  all  acting  under  the  solemn  obligation  to 
support  the  Constitution  of  the  state,  have  passed  upon  the 
act,  and  we  should  not  declare  it  unconstitutional  unless  we 
find  it  clearly  and  plainly  so. 

Finally,  the  allegations  of  the  petition  presented  a  case 

that   left  no  matter   to   the   discretion   of  the   defendants. 

The  case  thus  presented  was  admitted  by  the  demurrer,  and 

there  is  no  question  of  discretion  involved  in 

'  appohitmcnt     the  casc.     The  act  itself  provides  for  a  remedy 

by  mandamus,  and  we  think  there  is  no  merit 

in  the  appellees'  suggestion  that  the  writ  will  not  lie.     The 

demurrer  to  the  petition  should  have  been  overruled. 

The  judgment  is  therefore  reversed,  and  the  case  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. —  Reversed. 

Bishop,  J.  (dissenting). —  I  am  unable  to  yield  my 
assent  to  the  general  conclusions  reached  by  the  majority  of 
the  court,  as  found  expressed  in  the  opinion  written  by  the 
Chief  Justice.  Without  foreword,  I  go  directly  to  a  con- 
sideration of  the  questions  involved,  and  to  a  statement  of 
the  reasons  which  impel  me  to  declare  for  an  affirmance  of 
the  judgment  appealed  from.  Whoever  runs  may  read 
that  to  the  legislative  power  of 'the  state  is  intrusted  the  ex- 
clusive right  to  formulate  and  proclaim  the  written  law  of 
the  state.  And  it  is  to  be  said  that  this  right  is  subject  to 
but  one  limitation,  and  that  is  that  no  legislative  act  may 
be  put  forth  which  shall  operate  to  contravene  any  of  the 
expressed  provisions  of  the  written  Constitution  of  the 
state,  or  have  the  effect  to  interfere  with  or  take  away  any 


140  Shaw  v.  Mabshali.towit'.  [131  Iowa 

of  those  inalienable  rights  of  the  citizen  which  lie  behind  the 
Constitution  and  to  which  that  instrument  is  itself  subordi- 
nate. And  it  is  at  the  point  of  limitation  that  the  duty  of 
the  courts  begin.  We  may  not  consider  the  wisdom  or  policy 
of  any  law.  It  is  for  us  to  consider  only  those  questions 
which  arise  upon  challenge  of  an  act  of  the  Legislature  as  in 
excess  of  the  constitutional  right. 

In  turning  to  the  Constitution,  we  find  it  written  that 
"  We  the  people  "  declare  that  "  all  men  are  by  nature  free 
and  equal,  and  have  certain  inalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty,"  etc. 
Such  is  the  primal  declaration  of  the  instrument,  and  not 
only  was  it  selected  to  lead  all  the  other  provisions  there- 
of, but  it  was  intended  to  give  character  to  each  and 
every  of  such  provisions.  Stated  otherwise,  the  Declara- 
tion served  not  only  to  make  announcement  of  the  flaming 
sentiment  which  dominated  the  hour  in  which  it  was  put 
forth,  but  it  heralded  the  adoption  of  that  sentiment  as  the 
comer  stone  of  our  constitutional  form  of  government.  Im- 
pressed with  this  thought,  it  is  not  possible  for  me  to  say, 
as  it  must  be  said  in  order  that  the  legislative  act  now  be- 
fore us  may  be  sustained,  that  within  the  contemplation  of 
those  delegated  citizens  who  framed  the  instrumeut,  and  of 
the  people  who  ratified  it  at  the  polls,  such  primal  declara- 
tion should  be  subject  to  future  interpretation  as  no 
denial  of  legislative  right  to  make  distinguishment  between 
the  citizens  of  the  state  in  respect  of  their  rights  as  citi- 
zens. And  I  have  studied  the  instrument  with  some  degree 
of  assiduity,  and  I  find  therein  no  expressed  word,  nor  does 
there  arise  therefrom  any  suggested  thought,  upon  which  re- 
liance may  be  placed  for  such  interpretation.  On  the  other 
hand,  and  in  direct  line  with  the  primal  declaration,  there 
is  to  be  found  the  provision  upon  which  the  demurrer  in 
this  suit  was  predicated,  that  "  the  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities which  upon  the  same  terms  shall  hot  equally  be- 
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long  to  all  citizens."  And,  turning  over  the  page,  this  also 
is  enjoined  upon  the  Legislature:  "Where  a  general  law 
can  be  made  applicable  all  laws  shall  be  general  and  of  uni- 
form operation  throughout  the  state."  What  I  contend  for, 
stated  in  a  sentence,  is  this:  That  in  virtue  of  the  provi- 
sions of  the  Constitution,  adopted  long  before  the  War  of 
the  Rebellion,  there  is  conferred  upon  and  guarantied  to 
every  citizen  the  right,  political  in  its  nature,  to  compete 
on  equal  terms  with  every  other  citizen  for  any  oflSce  or 
employment  created  for  the  benefit  of  the  state.  As  a  nec- 
essary corollary,  I  declare  for  the  impotency  of  every  leg- 
islative act  whereby  it  is  sought  to  abridge  or  work  inequality 
in  such  right;  and  in  so  declaring  I  do  no  more  than  to 
announce  my  belief  in  and  adherence  to  the  doctrine  to 
which  this  court  has  heretofore  stood  committed.  Said  Cole, 
J.,  in  writing  the  opinion  in  Clark  v.  Board,  etc.,  24  Iowa, 
266 :  "  In  view  of  the  principle  of  equal  rights  to  all,  upon 
which  our  government  is  founded,  it  would  seem  necessary, 
in  order  to  justify  a  denial  of  such  equality  of  right  to  any 
one,  that  some  express  sovereign  authority  for  such  denial 
should  be  shown."  The  case  was  one  arising  under  the 
clause  of  the  Constitution  which  declares  that  provision 
shall  be  made  "  for  the  education  of  all  the  youths  of  the 
state  through  a  system  of  common  schools."  It  appears 
that  an  attempt  had  been  made  to  require  all  colored  chil- 
dren to  attend  a  school  separate  from  that  provided  for  the 
attendance  of  white  children,  and  the  right  so  to  do  was 
denied  upon  constitutional  grounds.  The  opinion  proceeds : 
"  All  the  youths  are  equal  before  the  law,  and  there  is  no 
discretion  vested  in  the  board  of  directors,  or  elsewhere,  to 
interfere  with  or  disturb  that  equality."  The  italics  are 
mine.  So,  too,  this  was  said  in  the  course  of  the  opinion 
in  State  v.  Oarbroski,  111  Iowa,  496 :  "  Equality  in  right, 
privilege,  burdens,  and  protection  is  the  thought  running 
through  the  Constitution-  and  laws  of  'the  state ;  and  an  act 
intentionally   and   necessarily   creating   inequality   therein, 


142  Shaw  v.  Mabshalltown.  [131  Iowa 

based  on  no  reason  suggested  by  necessity  or  difference  in 
condition  or  circumstances,  is  opposed  to  the  spirit  of  free 
government,  and  expressly  prohibited  by  the  Constitution." 
And  again :  "  The  Constitution  aims  at  equality  of  rights, 
privileges,  and  capacities,  and  the  state  has  no  favors  to  be- 
stow, except  such  as,  from  the  nature  of  the  case  cannot  be 
possessed  and  enjoyed  by  all.'* 

Of  course,  I  do  not  wish  to  be  understood  as  in  any 
sense  making  denial  of  the  doctrine  that,  for  the  purposes 
of  eflScient  and  beneficial  legislation,  the  lawmaking  power 
may,  where  necessary,  divide  the  subjects  upon  which  such 
legislation  is  intended  to  operate  into  classes.  !N^or  do  I 
deny  but  that  in  many  cases,  where  the  peculiar  relations  or 
circumstances  suggest  the  necessity  or  propriety  thereof,  the 
General  Assembly  may  so  legislate,  either  specially  or  gen- 
erally, that  a  privilege  shall  result  to  individuals  or  to  a  class 
of  individuals.  Indeed,  the  very  language  of  the  Consti- 
tution contemplates  that  in  proper  cases  such  may  be  done. 
But  it  remains  to  be  said  that  this  power  is  confined  in  its 
operation  to  matters  solely  nonpolitical ;  for  instance,  such 
matters  as  are  incident  to  social  or  industrial  life,  or  which 
have  relation  in  some  form  to  the  exercise  of  property 
rights.  In  no  case  has  it  ever  been  rightfully  extended,  nor 
can  it  ever  be  while  the  Constitution  lasts,  to  those  things 
the  subject-matter  whereof  is  by  nature  political,  or  which 
inhere  in  the  essential  fact  of  citizenship.  And  it  is  to  be 
remembered  that  the  power  thus  conceded  to  exist  can  only 
be  exercised  upon  some  apparent  reason  suggested  by  neces- 
sity. "  All  the  authorities  agree  that  the  distinction  in  di- 
viding may  not  be  arbitrary,  and  must  be  based  on  differences 
which  are  apparent  and  reasonable."  State  v.  Garbroski, 
supra.  "  Privileges  may  be  granted  to  particular  individ- 
uals when  by  so  doing  the  rights  of  others  are  not  interfered 
with ;  but  every  one  has  the  right  to  demand  that  he  be  gov- 
eriK  d  by  general  rule§,  and  a  special  statute,  which  singles 
his  ease  out  to  be  regulated  by  different  laws  from  those 


June  1906]        Shaw  v.  Masshalltown.  143 

that  are  applied  in  all  similar  cases,  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary  mandate  as  is 
not  within  the  province  of  free  government.  Those  who 
make  the  laws  are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  in  particular  cases,  but  to  have  one 
rule  for  the  rich  and  poor  —  for  the  favorite  at  court  and 
the  countryman  at  the  plow/*  Cooley  on  Const  Lim.  (6th 
Ed.),  section  482.  "Every  partial  or  private  law,  which 
directly  proposes  to  destroy  or  affect  individual  rights,  or 
does  the  same  thing  by  restricting  the  privileges  of  certain 
classes  of  citizens,  and  not  all  others,  when  there  is  no  pub- 
lic necessity  for  such  discrimination,  is  unconstitutional  and 
void."  State  v.  Ooodwill,  33  W.  Va.  179  (10  S.  E.  285, 
6  L.  E.  A.  623,  25  Am.  St  Rep.  863) ;  Sutton  v.  State,  96 
Tenn.  696  (86  S.  W.  697,  33  L.  R.  A,  589) ;  Railway  v. 
Ellis,  165  U.  S.  150  (17  Sup.  Ct  255,  41  L.  Ed,  666). 

It  will  be  observed,  upon  reading,  that  the  opinion  of 
the  majority  is  made  to  turn  upon  the  proposition  that  inci-' 
dent  to  citizenship  there  is  no  inherent  right  to  hold  office, 
either  by  election  or  appointment;  and  the  conclusion  is  that, 
there  being  no  right,  and  hence  no  privilege,  there  can  be 
no  invasion  of  the  constitutional  guaranty  by  providing  in 
such  matters  through  the  medium  of  legislative  fiat  that 
one  class  of  citizens  may  properly  be  subordinated  to  an- 
other class  of  citizens.  As  applied  to  this  case  the  argument 
is  wholly  misplaced,  ^nd  this  I  will  proceed  to  demonstrate. 
To  begin  with,  I  deny  that  the  case  presents  any  question 
as  of  the  right  to  hold  office  or  to  be  given  employment.  I 
grant,  freely  and  fully,  that  as  applied  to  a  particular  citi- 
zen there  is  no  inherent  right  to  hold  a  particular  office,  or 
to  have  a  particular  employment  Accordingly  it  cannot 
be  said  that  one  is  denied  a  constitutional  privilege  if,  under 
the  particular  circumstances  of  his  case,  he  is  not  permit- 
ted to  enter  upon  the  duties  and  to  enjoy  the  emoluments  of 
such  office  or  employment.  This  is  because  —  and  I  quote 
with  approval  the  language  of  the  Chief  Justice  — "  a  pub- 
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lice  office  has  in  it  no  element  of  property,  but  it  is  rather 
a  personal  public  trust,  created  for  the  benefit  of  the  state, 
and  not  for  the  benefit  of  the  individual  citizens  thereof." 
The  authorities  cited  in  the  majority  opinion  abundantly 
support  the  conclusion  thus  reached.  Restated  in  another 
form,  it  is  my  contention  that  there  is  no  power  in  the  Leg- 
islature to  compel  the  people  of  the  state  to  make  choice  of 
their  officers  and  employes  from  one  class  of  citizens  to  the 
exclusion  of  another  class,  or  all  other  classes;  and  it  can 
make  no  difference  whether  the  matter  of  choice  is  to  be 
determined  by  a  direct  vote. of  the  people  or  through  an  in- 
strumentality which  has  been  provided  for  that  purpose.  It 
is  in  no  sense  derogatory  to  the  position  that  I  occupy  to 
make  the  further  admission  that  the  state  may,  when  deemed 
necessary  for  the  good  of  the  service,  prescribe  reasonable 
qualifications  for  an  office  or  employment,  as,  for  instance, 
in  the  matter  of  age,  physical  condition,  learning,  etc.:  all 
such  are  related,  not  to  the  mattet  of  right,  but  to  the  ques- 
tion of  personal  fitness  or  competency.  And,  further,  there 
is  nothing  in  my  position  which  conflicts  in  any  way  with 
the  doctrine  that  the  state  may  exercise  the  same  freedom 
in  making  the  choice  of  its  servants  and  employes  as  be- 
longs to  an  individual.  As  to  this,  if  the  office  be  elective, 
the  people  may  choose  by  majority  vote  any  one  of  the  can- 
didates. If  an  appointive  office  or  employment,  the  ap- 
pointing power  may  look  over  the  field  and  freely  make 
choice  therefrom.  And  no  one  of  the  candidates  may  be 
heard  to  complain  that  the  citizen  on  his  right  or  left,  hav- 
ing an  equal  right  with  himself,  was  selected  as  the  one  to 
fill  the  place.  It  is  quite  a  different  thing  to  say,  however, 
that  the  appointing  power  must  —  not  may  —  arbitrarily, 
and  based  alone  upon  some  past  consideration,  arrange  the 
candidates  for  appointment  or  employment,  each  confessedly 
competent,  in  two  ranks,  and  that  no  one  from  the  rear  rank 
shall  be  selected  while  any  remains  to  be  chosen  from  the 
front  rank.     Who  is  there  who  needs  argument  to  help  him 
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reach  the  conclusion  that  in  such  case  the  citizen  candidates 
do  not  stand  upon  an  equal  footing,  and  that  a  special  priv- 
ilege is  granted  to  those  who  occupy  positions  in  the  front 
rank  over  those  who  are  forced  to  stand  behind.  Plainly 
enough,  as  it  seems  to  me,  there  arises  out  of  such  a  situation 
no  question  of  inherent  or  vested  rights  to  hold  onto  an  of- 
fice or  employment  or  to  be  inducted  into  an  oflSce  or  em- 
plyment. 

The  field  of  the  question  with  which  we  have  to  deal 
lies  back  of  all  that  It  is  whether  citizens  generally  — 
granting  the  matter  of  competency  —  shall  have  the  right  to 
present  themselves  upon  equal  footing  one  with  another  for 
any  office  or  employment  arising  under  the  Constitution. 
It  is  to  the  existence  of  such  constitutional  right  that  I  com- 
mit myself,  and  in  defense  of  which  I  declare  for  the  utter 
futility  of  any  effort  on  the  part  of  the  Legislature  to  take 
it  away.  In  the  relation  between  the  state  and  the  citizen 
this  right  stands  as  the  counterpart  of  that  right  which 
the  former  has  to  call  to  its  aid  and  service  every  citizen, 
and  this  without  reference  to  rank  or  any  matter  based  upon 
past  consideration,  but  having  in  view  present  conditions  and 
needs  alone.  Moreover,  if  legislative  power  to  grant  priv- 
ileges in  character  as  proposed  by  the  instant  act  were  to  be 
admitted,  then  it  must  follow  of  necessity  that  the  sufficiency 
of  the  consideration  necessary,  to  support  such  a  privilege 
is  determinable  alone  from  the  expression  of  the  legislative 
will ;  and  this  must  be  true  because,  in  such  view,  the  Con- 
stitution is  silent  upon  the  subject.  Accordingly  we  might 
be  compelled  to  approve  an  act^  if  presented,  providing  that 
no  black;  man  should  be  considered  for  appointment  while 
there  remained  white  men  willing  to  serve  the  state.  We 
would  be  compelled  to  remain  silent  in  the  face  of  an  act 
providing  that  a  preference  should  be  given  in  all  cases  to 
graduates  of  the  State  University,  or  to  citizens  bom  within 
the  state,*  or  to  those  who  own  property  up  to  a  certain 
fixed  value,  or  to  those  who  belong  to  some  fraternal  or- 
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ganization  or  religious  sect.  I  admit  the  improbability  of 
such  extreme  legislation.  That  is  not  the  question;  but 
rather, *  would  it  be  possible?  To  again  sum  up  in  a  sen- 
tence, it  is  the  legislative  right  to  enter  such  field  and  as- 
sume to  act  therein  that  I  deny;  and  I  deny,  not  only  be- 
cause the  Constitution  in  express  terms  forbids  that  such 
shall  be  done,  but  because  it  would  be  inimical  to  every 
proper  notion  of  free  government  among  men  —  a  govern- 
ment having  for  its  cardinal  doctrine  that  as  to  everything 
having  relationship  to  citizenship  there  shall  be  equal  rights 
for  all  and  special  privileges  to  none. 

Again,  it  is  said  in  the  course  of  the  argument  of  the 
majority  opinion  that  "the  right  to  hold  office  can  be  no 
more  a  natural  and  a  personal  right,  nor  more  sacred,  than 
the  right  of  suffrage,  and  it  is  the  general  holding  of  the 
courts  that  the  right  of  suffrage  is  not  a  natural  and  per- 
sonal right,  but  a  political  right."  As  already  stated,  I 
deny  that  the  question  at  issue  is  in  any  wise  related  to  the 
right  to  hold  office ;  but,  if  it  were,  there  is  no  force  in  the 
argument  as  thus  made.  Indeed,  this  is  irrefutably  shown 
by  what  inmiediately  follows  in  the  opinion:  "It  [the 
right  of  suffrage]  owes  its  existence  to  the  constitution  of 
civil  government,  and  not  to  the  personality  of  the  indi- 
vidual." And  again:  "It  is  a  right  which  is  conferred, 
withheld,  or  limited  at  the  pleasure  of  the  people,  acting  in 
their  sovereign  capacity."  It  will  be  observed  that  here  an 
appeal  is  made  to  the  power  of  the  sovereign  people.  I  do 
not  find  it  necessary,  even  if  I  had  the  disposition,  to  ques- 
tion the  power  of  the  people,  speaking  directly  upon  matters 
of  government,  to  either  grant  or  withhold  privileges;  and 
I  am  willing  to  concede  that  by  vote  of  the  people  the  right 
to  grant  or  withhold  privileges  may  be  delegated  to  the  Leg- 
islature. But  we  are  not  dealing  with  the  powers  of  the  sov- 
ereign people.  It  is  not  a  question  whether  there  was  power 
in  the  people  to  put  into  th6  instrument,  to  stand  as  funda- 
mental law  of  the  state,  a  provision  that  only  male  citizens 
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should  exercise  the  right  of  suflFrage.  We  are  dealing  here 
with  a  question  of  legislative  power,  and  the  limitations 
which  the  people  themselves  have  put  thereon.  It  is  as  if 
by  the  Constitution  the  right  of  suffrage  was  declared  simply 
to  be  an  incident  of  citizenship;  that  is,  for  instance,  as 
though -the  word  "male"  did  not  appear  in  Ihe  instrument. 
In  the  face  of  such  a  provision,  and  especially  conceding, 
as  our  previous  holdings  do,  that  women  are  citizens,  could 
any  one  be  found  to  declare  for  the  validity  of  an  act  of  the 
Legislature  providing  that  only  males  should  exercise  the 
right  of  suffrage?  Or  that  only  white  men  should  vote? 
Or  that  only  those  who  had  served  in  the  army  or  navy  should 
vote? 

That  my  position  has  abundant  support  in  the  author- 
ities will  be  made  plain  by  consulting  the  cases  that  I  shall 
cite.  I  have  already  referred  to  the  case  of  Clark  v.  Board. 
Let  me  add  that  it  is  quite  evident  to  my  mind  that  it  did 
not  occur  to  counsel  who  presented  that  case,  or  to  the  learned 
judge  who  wrote  the  opinion  that,  inasmuch  as  there 
was  no  absolute  right  on  the  part  of  children,  black  or  white, 
to  receive  an  education  at  the  hands  of  the  state,  a  result 
directly  the  opposite  from  that  reached  was  dictated  by  the 
record.  State  v.  Garbroski,  supra,  was  one  arising  upon 
section  1347  of  the  Code,  which  provides,  in  substance,  that 
peddlers  shall  pay  a  county  tax ;  but  "  nothing  in  this  section 
shall  be  held  to  apply  ...  to  persons  who  have  served 
in  the  Union  army  or  navy,"  etc.  It  was  sought  by  the 
defendant  to  take  his  case  out  of  the  operation  of  the  con- 
stitutional provision  by  making  claim  that  the  circumstances 
warranted  the  classification  and  privilege  or  immunity.  The 
court  refused  to  adopt  such  view,  and  it  was  said:  "The 
classification  here  attempted  rests  solely  on  a  past  and  com- 
pleted transaction,  having  no  relation  to  the  particular  leg- 
islation enacted.  All  citizens  are  divided  [by  the  act]  into 
two  classes  —  those  who  served  in  the  army  and  navy  thirty- 
five  years  ago,  and  all  those  who  did  not     True,  as  sug^ 
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gested,  the  veterans  came  from  no  particular  class;  but  the 
trouble  with  this  statute  is  that  it  attempts  to  make  of  them 
a  class  in  legislation,  in  the  operation  of  which  there  can  be 
no  substantial  distinction  between  them  and  others.  In 
present  conditions  and  circumstances  there  are  no  differences 
between  them,  in  their  relation  to  society  and  the  adminis- 
tration of  the  law,  and  other  citizens  of  the  state."  State 
V.  Whitsom,  122  Wis.  110  (99  N.  W.  468),  which  case  is 
put  aside  by  the  majority  opinion  as  not  in  point,  was  an 
action  involving  the  construction  of  a  statute  exempting  ex- 
soldiers  from  payment  of  a  tax.  The  statute  was  con- 
demned, and  in  the  opinion  I  find  this  language :  "  No  one 
denies  that  to  those  who  sacrificed  their  comfort^  and  often 
their  health  and  vigor,  to  the  public,  there  is. a  legitimate 
and  proper  feeling  of  gratitude  from  the  entire  community, 
which  each  member  thereof  should  appreciate ;  but  this  does 
not  answer  the  question  whether  by  Constitutions  enacted 
half  a  century  or  more  ago  there  was  conferred  upon  agents 
of  the  public  —  the  Legislature  —  authority  to  coin  this 
gratitude  into  all  forms  of  favor,  whether  by  direct  donation 
or  by  exemption  from  the  duties  and  burdens  resting  upon 
other  citizens  after  these  men  had  returned  from  their  mili- 
tary service  and  again  become  as  they  were  before  part  of 
the  mass  of  citizenship.'^  And  it  is  said  arguendo  that  "  for 
the  purpose  of  performing  work  for  a  government  the  ex- 
soldier  stands  upon  no  different  footing  from  the  civilian." 
See,  also,  the  following  cases,  in  which  was  involved  the 
question  presented  by  the  Garbroski  case;  State  v.  Shedroi, 
75  Vt  277  (54  Atl.  1081,  63  L.  R.  A.  179);  Ex  paHe 
Jones,  38  Tex.  Or.  R.  482  (43  S.  W.  513) ;  Com.  v.  Snyder, 
182  Pa.  630  (38  Atl.  356). 

Reference  is  made  in  the  majority  opinion  to  the  case 
of  Brown  v.  Russell,  166  Mass.  14  (43  N.  E.  1005).  I  do 
not  agree  with  the  Chief  Justice  as  to  the  effect  of  the  hold- 
ing in  that  case.  The  question  thene  presented  was  as  fol- 
lows :     ^^  Can  the  Legislature  constitutionally  provide  that 
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certain  public  offices  and  employments  which  it  has  created 
shall  be  filled  by  veterans  in  preferment  to  all  other  per- 
sons, whether  the  veterans  are  or  are  not  found  or  thought 
to  be  actually  qualified  to  perform  the  duties  of  the  offices 
and  employments  by  some  impartial  (^cer  or  board  charged 
with  some  public  duty  in  making  the  appointments  ? "  And 
the  court  said:  "Public  offices  are  created  for  the  pur- 
pose of  effecting  the  ends  for  which  government  has  been  in- 
stituted^ which  are  the  common  good,  and  not  for  the  profit, 
honor,  or  private  interest  of  any  one  man,  family,  or  class 
of  men.  In  our  form  of  government  it  is  fundamental  that 
public  offices  are  a  public  trust,  and  that  the  person  to  be 
appointed  should  be  selected  solely  with  a  view  to  the  pub- 
lic welfare.  .  .  .  We  are  of  opinion  that  [the  statutes], 
so  far  as  they  purport  absolutely  to  give  to  veterans  par- 
ticular and  exclusive  privileges  distinct  from  those  of  the 
community  in  obtaining  public  office,  cannot  be  upheld  as 
enactments  within  the  constitutional  power  of  the  General 
Court."  Subsequent  to  the  filing  of  the  opinion  in  Brown 
V.  Eussell,  the  Legislature  took  the  opinion  of  the  justices 
of  the  Supreme  Court  upon  the  question  of  the  constitu- 
tionality of  the  civil  service  law  and  rules  of  that  state  cre- 
ating a  preference  in  favor  of  veterans  in  the  labor  service  of 
the  state.  Four  of  the  justices  certified  that  such  might  be 
done,  and  three  certified  that  it  could  not  be.  I  cannot 
within  reasonable  limits  discuss  the  questions  presented  to 
the  court  or  the  reasoning  of  the  answers  made.  -The  opin- 
ions will  be  found  in  166  Mass.  589  (44  N.  E.  625,  84  L.  R. 
A.  58). 

The  case  of  EvansviUe  v.  State,  118  Ind.  426  (21  K 
E.  267,  4  L  E.  A.  93),  on  principle,  is  in  point.  The  leg- 
islative act  there  under  consideration  provided  that  eligibil- 
ity for  appointment  to  the  board  of  commissioners  on  fire 
and  police  should  be  based  on  five  years'  residence  in  the 
city.  Accordingly  there  were  two  classes,  those  who  had 
been  residents  five  years  tind  those  who  had  not;  and  as  to 
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this  it  was  said :  "  To  the  first  class,  privileges  and  immu- 
nities are  granted  which  upon  the  same  terms  do  not  equally 
belong  to  the  second  class."  It  will  be  observed  that  the 
case  differs  from  the  instant  case  only  in  the  fact  that  there 
the  privilege  granted  was  without  qualification,  while  here 
it  is  made  dependent  only  upon  the  fact  that  an  ex-soldier 
presents  himself  for  the  oflSce  or  employment  in  question. 
It  is  to  be  remarked  that  it  did  not  occur  to  the  Indiana 
court  that  the  classification  attempted  could  be  justified  on 
•the  ground  that  no  one  had  a  natural  or  personal  right  to 
hold  office.  The  legislative  act  there  in  question  also  classi- 
fied the  citizens  of  the  city  as  to  the  positions  and  employ- 
ments on  the  police  force  and  in  the  fire  department  by  re- 
quiring that  all  officers  and  employes  be  selected  from  the 
two  leading  political  parties  found  in  the  city.  As  to  this 
the  court  says :  "  It  is  well  known  that  members  of  probably 
a  half  dozen  political  parties  reside  in  the  city,  and  that  a 
large  number  of  citizens  reside  therein  who  belong  to  no 
political  party.  All  such  are  disqualified.  If  it  was  com- 
petent to  require  as  a  test  .  .  .  membership  in  a  politi- 
cal party  or  organization,  it  is  difficult  to  understand  why 
a  religious  or  any  other  test  may  not  be  made."  And  it  was 
held  that  the  act  contravened  not  only  the  spirit  but  the 
letter  of  the  Constitution.  See,  also.  State  v.  Denny j  118 
Ind.  449  (21  N.  E.  274,  4  L.  R  A.  65).  That  was  an  ac- 
tion brou^t  to  test  the  constitutionality  of  an  act  similar  to 
the  one  involved  in  the  Evansville  Case,  supra,  and  the  same 
conclusion  was  reached.  In  the  course  of  the  opinion  it  was 
said  that  "  the  right  to  hold  public  office  is  a  right  which  be- 
longs alike  to  every  voter  residing  within  the  political  di- 
vision of  the  state  from  which  such  officer  is  chosen,  unless 
otherwise  provided  by  the  Constitution."  I  assume  that  it 
was  not  within  the  intended  meaning  of  the  language  used 
by  the  court  that  any  particular  voter  had  any  personal  or 
natural  right  to  any  particular  office,  but  rather  that  he  had 
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the  right  conniion  to  all  others  to  present  himself  as  an  ap- 
plicant for  any  office  to  which  he  chose  to  aspire. 

Of  another  class,  but  involving  the  same  principle,  is 
the  case  of  Fiske  v.  People,  188  111.  206  (58  N.  K  985,  52 
L.  R.  A.  291).  In  that  case  the  court  considered  an  ordi- 
nance of  the  city  of  Chicago  which  undertook  to  provide  for 
a  preference  in  favor  of  union  labor,  in  connection  with  all 
work  to  be  done  under  contracts  with  the  city,  and  it  was 
held  that  under  the  Constitution  of  that  state  —  similar  in 
its  provisions  to  ours  —  the  ordinance  was  void.  See,  also, 
Adams  v.  Brenan,  177  111.  194  (52  N.  E.  314,  42  L.  R 
A.  718,  69  Am.  St.  Eep.  222),  and  Holden  v.  Alton,  179 
111.  318  (53  X.  E.  556)  ;  Noel  v.  People,  187  111.  587  (58  K 
E.  616,  52  L.  R.  A.  287,  79  Am.  St.  Rep.  238).  In  the 
case  of  Van  Harlingen  v.  Doyle,  134  Cal.  53  (66  Pac.  44, 
54  L.  R.  A.  771),  the  court  considered  an  act  of  the  Leg- 
islature forbidding  boards  of  supervisors  from  publishing 
official  matter  in  a  newspaper  which  had  not  been  established 
in  the  county  one  year.  There,  too,  the  constitutional  pro- 
vision was  the  same  as  ours,  and  the  act  was  held  to  be  void. 
The  court  said :  "  The  act  confers  particular  privileges 
upon  certain  publishers,  and  imposes  peculiar  disabilities 
and  burdensome  conditions  on  other  publishers,  all  of  whom 
stand  in  the  same  relation  to  the  law.  It  is  not  within 
the  power  of  the  Legislature  to  evade  the  operation  of  the 
constitutional  provisions  by  creating  an  arbitrary  and  un- 
natural distinction  between  persons  thus  related  to  the  law." 
I  cannot  undertake  to  carry  further  my  discussion  of  the 
cases.  The  following,  among  others  that  might  be  cited, 
will  be  found  to  lend  support,  in  principle  at  least,  to  my 
position:  Johnson  v.  Goodyear,  127  Cal.  4  (59  Pac.  304, 
47  L.  R  A.  338,  78  Am.  St.  Rep.  17) ;  Blahe  v.  McClung, 
172  U.  S.  239  (19  Sup.  Ct.  165,  43  L.  Ed.  432) ;  State  v. 
Ins.  Com'rs,  37  Fla.  564  (20  South.  772,  33  L.  R.  A. 
288);  Maynard  v.  Association,  92  Fed.  435  (34  C.  C.  A. 
438) ;  In  re  Keymer,  89  Hun,  292  (35  K  Y.  Supp.  161) ; 
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Jn  re  Dorsey,  7  Port  293 ;  Luman  v.  Hitchins,  90  Md.  14 
(44  Atl.  1051,  46  L.  R  A.  393) ;  State  v.  Washburn,  167 
Mo.  680  (67  S.  W.  592,  90  Am.  St.  Rep.  430) ;  Harmon 
V.  State,  66  Ohio  St.  249  (64  K  E.  117,  58  L.  R  A.  618). 
'  I  desire  now  to  take  brief  note  of  the  cases  cited  in  the 
majority  opinion,  and  consider  how  far  my  position  is  op- 
posed by  them.  If  I  have  read  them  aright,  no  one  of 
them  is  authority  for  the  conclusion  in  support  of  which 
they  are  cited.  State  v.  Miller,  66  Minn.  90  (68  N.  W. 
732),  may  serve  for  a  precedent,  but  it  is  not  an  authority. 
The  opinion  occupies  but  a  few  lines,  and  consists  of  a  bare 
statement  to  the  effect  that  a  law  giving  preference  to  ex- 
soldiers  in  matters  of  public  oflSce  or  employment  is  not  vio- 
lative of  the  Constitution.  There  is  no  reasoning,  nor  is 
there  citation  of  authority.  The  court  contents  itself  by 
merely  saying  that  "  the  county  attorney  states  that  he  was 
directed  by  the  county  board  to  take  the  appeal,  .  .  . 
but  he  suggests  no  reason  why  the  act  is  unconstitutional. 
On  the  contrary,  he  admits  that  similar  statutes  have  been 
held  valid  in  other  states.  No  provision  of  the  Constitu- 
tion occurs  to  us  with  which  the  act  conflicts."  The  case  re- 
lied upon  as  the  leading  one  is  In  re  Wortman,  2  N.  Y. 
Supp.  324.  Without  stopping  to  discuss  the  weight  that 
should  be  accorded  the  decision  of  an  intermediate  court,  my 
reading  persuades  me  that  the  case  is  not  an  authority  on 
the  question  here  involved.  The  laws  of  New  York  provided 
for  a  preference  to  veterans  in  the  matter  of  appointments 
under  the  civil  service  laws  of  the  state.  Wortman,  a  vet- 
eran, brought  his  action  —  a  proceeding  for  mandamus  — 
to  compel  his  appointment  to  the  office  of  street  inspector 
in  the  city  of  Buffalo.  The  application  was  defended 
against  upon  several  grounds,  but  the  only  one  having  any 
pertinency  here  was  that  the  law  providing  for  preference 
was  in  conflict  with  section  1  •  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  That  section  prohibits 
the  state  from  making  or  enforcing  "  any  law  which  shall 
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abridge  the  privileges  or  immtinities  of  citizens  of  thfc 
United  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  The  court  undoubtedly  had  in  mind  the 
thought  which  is  given  expression  to  in  the  majority  opinion 
in  the  instant  case,  'that  '^  the  privileges  and  immunities  here 
[in  the  fourteenth  amendment]  protected  are  those  of  citi- 
zens of  the  United  States,  as  distinguished  from  the  citizens 
of  a  state,  and  the  fourteenth  amendment  deals  only  with 
the  rights  of  citizens  of  the  United  States  as  such."  This 
I  take  to  be  the  situation,  because  the  court,  after  quot- 
ing the  fourteenth  amendment,  proceeds  to  say  that  the 
only  provision  thereof  which  by  any  possibility  could 
be  relied  upon  was  the  last,  "  nor  deny  ...  the  equal 
protection  of  the  laws.^*  And  it  is  then  declared  that  the 
giving  of  a  preference  to  veteran  soldiers  cannot  be  con- 
sidered as  a  denial  of  equal  protection.  It  is  true  that  some 
language  is  used  from  which  it  may  be  inferred  that  the 
court  undertook  to  write  it  down  that  no  constitutional  pro- 
vision existed  anywhere  to  which  the  law  in  question  was 
vulnerable.  But  I  think  it  fair  to  say  that  the  loose  and 
unguarded  expressions  found  in  the  opinion  ought  to  be 
given  weight  only  as  the  same  tend  to  a  determination  of 
the  question  the  court  had  before  it  for  decision.  I  have 
not  gone  to  the  reports  to  ascertain  in  what,  if  any,  cases 
the  Wortman  case  has  been  relied  on  as  an  authority.  As 
to  the  other  cases  from  the  New  York  courts  cited  in  the 
majority  opinion,  it  is  to  be  said  of  each  that  they  were  de- 
cided in  accordance  with  a  constitutional  provision  of  that 
state  declaring  for  a  preference  to  veterans.  Accordingly 
they  have  no  value  as  authorities  here.  The  Kansas  case, 
as  pointed  out  by  the  Chief  Justice,  was  decided  under  a 
Constitution  difiFering  from  ours.  In  no  one  of  the  remain- 
ing cases  was  any  constitutional  question  raised  or  attempted 
to  be  decided. 
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In  my  judgment  the  cases  of  McCormick  v.  Rtischj 
15  Iowa,  127,  and  Hannahs  v.  Felt,  15  Iowa,  141,  do  not 
lend  any  strength  to  the  majority  view.  In  the  former  no 
more  was  involved  than  the  power  of  the  Legislature  to  add 
to  causes  which  might  be  assigned  for  the  continuance  of 
an  action  the  fact  that  the  defendant  was  absent  in  the  mili- 
tary service  of  the  general  government.  As  the  operation 
of  the  act  was  uniform,  it  was  held  that  it  was  not  assail- 
able on  constitutional  grounds.  My  reading  of  the  opinion 
in  Hannahs  v.  Felt,  supra,  does  not  disclose  that  the  consti- 
tutionality of  the  act  there  drawn  in  question  was  passed 
upon  by  the  court.  Speaking  now  of  the  case  referred  to  by 
the  Chief  Justice  involving  the  act  which  permitted  citizens 
of  the  state  in  the  military  service  to  cast  their  votes  outside 
of  the  state,  I  shall  not  attempt  to  discuss  the  question  of 
the  validity  of  the  act,  nor  shall  I  say  but  little  concerning 
the  opinion  as  written.  We  all  know  that  it  was  a  time  of 
dire  distress,  the  clouds  of  civil  war  seemed  about  to  over- 
whelm the  government,  and  the  vote  of  every  loyal  citizen 
was  needed  to  enable  it  to  hold  up  its  hands.  In  this  ex- 
tremity the  Legislature  passed  the  act,  and  this  court  re- 
fused to  condemn  it,  because  unable  to  place  its  finger  upon 
the  exact  language  of  the  Constitution  which  was  clearly 
and  palpably  violated.  The  opinion  has  passed  into  his- 
tory as  an  example  of  what  courage  can  impel  even  the  ju- 
dicial officers  of  a  state  to  do  in  the  face  of  an  internecine 
struggle  threatening  dissolution  of  the  government  and  the 
destruction  of  national  life.  I  doubt  if  it  will  ever  come 
to  be  regarded  as  a  sound  exposition  of  <»onstitutional  law. 

In  addition  to  what  I  have  said,  I  desire  to  add  that 
I  am  fully  persuaded  that  the  instant  act  is  unconstitu- 
tional upon  the  further  ground  that  the  classification  at- 
tempted is  discriminative,  as  well  as  arbitrary  and  unrea- 
sonable. I  have  already  taken  so  much  time  that  I  can 
justify  no  more  than  a  mere  statement  of  the  point,  and, 
indeed,  it  would  seem  that  that  ought  to  be  sufficient.     The 
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act  gives  a  preference  only  to  soldiers  of  the  War  of  the  Re- 
bellion. It  is  well  known  that  we  have  in  our  midst  a  rem- 
nant of  the  soldiers  who  engaged  in  the  War  with  Mexico, 
and  we  have  an  army  of  men  who  followed  the  flag  in  the 
more  recent  War  with  Spain;  Now  if  service  in  the  army 
or  navy  could  be  made  a  ground  of  distinction  such  as  to 
justify  legislation  granting  a  privilege  of  the  character  here 
intended,  upon  what  possible  theory  can  there  be  constitu- 
tional warrant  for  drawing  a  line  between  the  men  who 
fought  at  Vicksburg  under  Grant  and  those  who  followed 
Roosevelt  up  San  Juan  Hill  ?  Certainly  no  one  will  claim 
that  the  one  army  was  more  conspicuous  for  bravery  than 
the  other.  There  is  a  difference  in  the  fact  situation  in  this : 
that  the  service  in  the  one  war  was  of  longer  duration  and 
more  arduous  in  character  than  the  other.  There  is  the 
further  difference  that  the  soldiers  of  the  one  war  are  now 
old  men,  while  in  the  matter  of  the  other  the  men  are  still 
young  or  in  middle  life.  But  out  of  such  considerations 
can  arise  no  ground  upon  which  to  plant  an  invasion  upon 
constitutional  rights.  The  soldier  of  1861-65  is  no  more  a 
citizen  than  is  the  soldier  of  the  War  with  Mexico  or  the 
soldier  of  the  War  with  Spain.  From  the  viewpoint  of 
the  Constitution  they  are  all  citizens,  and  it  is  the  mandate 
of  "  The  People,"  speaking  through  that  instrument,  that 
there  shall  be  equal  rights  for  all  and  special  privileges  to 
none. 

I  am  authorized  to  say  that  Mr.  Justice  Weaver  con- 
curs in  the  conclusions  for  which  I  contend. 


State   op    Iowa,    ex.    rel,    Thomas    Brick,    v.    William 
Cahill,  Appellant 

Schools:    ANNUAL    MfSTiNG:    EVIDENCE   OP   ELECTION.    The    Statute 

1    does  not  make  the  record  of  an  annual  school  meeting  the  only 

competent  evidence  of  an  election  of  directors,  and  if  no  record 
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is  kept,  or  it  fails  to  show  an  election,'  parol  evidence  is  admis- 
sible to  show  that  an  election  was  held  and  the  result  thereof. 

School  directors:    term   of  office.    A   school   director's   term   of 

2  office  begins  and  ends  on  the  third  Monday  in  March  and  not 
at  the  time  of  the  annual  meeting. 

Election   of  school  directors:    vacancy:    qualification   op  hold- 

3  OVER.  Where  an  ineligible  person  is  in  fact  elected  as  a  school 
director,  but  fails  to  qualify  on  or  before  the  third  Monday  in 
March,  the  date  of  organization  of  the  board,  a  vacancy  is  not 
thereby  caused  by  failure  to  elect  but  because  of  failure  to 
qualify,  and  the  old  director  will  hold  over  if  he  qualifies  within 
ten  days  from  the  regular  March  meeting  of  the  board. 

Appeal  from  Cedar  District  Court. —  How.  Wm.   G, 
Thompson,  Judge. 

Wednesday,  January  17,  1906. 

Eehearing  denied  Friday,  June  29,  1906. 

Action  of  quo  warranto  to  determine  the  right  to  hold 
the  office  of  subdirector  in  a  school  township.  There  was  a 
trial  to  the  court,  and  a  judgment  for  the  plaintifiF,  from 
which  the  defendant  appeals. —  Affirmed. 

M.  J.  Wade  and  Wright,  Leech  &  Wright,  for  appel- 
lant 

W.  0.  W.  Oeiger  and  Chas.  W.  Kepler  dk  Son,  for  ap- 
pellee. 

SHEfewiN,  J. —  The  plaintiff  was  duly  elected  to  the  of- 
fice in  question  at  the  March,  1904,  election,  and  qualified 
and  served  his  term.  On  the  sixth  of  March,  1905,  it  being 
the  first  Monday  in  the  month,  Thomas  Moore  was  a  candi- 
date for  the  office,  and  received  a  majority  of  the  votes  cast 
therefor.  At  the  annual  meeting  of  the  board  held,  as  pro- 
vided by  statute,  on  the  third  Monday  in  March,  Moore  un- 
dertook to  qualify,  but  was  persuaded  not  to  do  so,  because 
of  his  alleged  ineligibility  to  the  office.     The  board  then 
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declared  the  office  vacant  on  account  of  a  failure  to  elect  a 
qualified  person,  and  appointed  the  defendant  to  fill  the  va- 
cancy. Two  days  thereafter  the  plaintiff  requalified,  and  in- 
sisted on  his  right  to  act  as  a  director  for  his  subdistrict,  but 
was  not  recognized  by  the  board,  and  brought  this  action  to 
test  his  right  to  the  office. 

No  record  was  made  of  the  annual  meeting  and  elec- 
tion held  on  the  6th  day  of  March,  1904,  as  we  understand 
the  record,  and  the  plaintiff  was  permitted  to  prove  his  elec- 

1.  Schools:  ^^^^  ^7  parol.  There  was  no  error  in  the  rul- 
SgrLfdencc  ing.  Section  2751  of  the  Code  provides  for 
of  election.       ^^  annual  meeting  and  election,  and,  while  it 

does  not  in  terms  provide  that  a  record  thereof  shall  be 
made,  it  may  be  conceded,  for  the  purposes  of  this  case,  that 
a  fair  inference  to  be  drawn  therefrom  is  that  it  shall  be 
done.  But,  if  this  be  true,  the  failure  to  make  the  record 
cannot  deprive  the  plaintiff  of  his  right  to  the  office,  to  which 
he  was  in  fact  elected.  The  statute  does  not  declare  that  the 
record  shall  be  the  sole  and  conclusive  evidence,  and  it  is 
the  general  rule  that  if  the  record  be  not  kept  as  required, 
or  if  it  does  not  contain  evidence  of  the  fact  sought  to  be 
proved,  parol  evidence  is  admissible.  Powesheik  County  v. 
Boss,  9  Iowa,  511;  DoUarhide  v.  Muscatine  County,  1  G. 
Greene,  158.  See,  also,  Jordon  &  McCalhum  v.  Osceola  Co., 
59  Iowa,  388,  17  Cyc  498,  499. 

It  is  conceded  in  argument  that,  if  the  plaintiff  was  the 
duly  elected  and  qualified  director  for  the  term  beginning 
in  1904,  he  would  hold  over  if  he  qualified  therefor  within 

2.  School  DiBEc-  the  Statutory  period.  Code,  section  2758. 
office.  The  real  question  for  determination,  there- 
fore, is  whether  he  did  so  qualify,  and  the  answer  thereto 
must  depend  largely  on  the  time  at  which  the  term  of  sub- 
director  begins.  The  appellant  contends  that  it  begins  as 
soon  as  he  is  elected,  and  that  a  failure  to  elect  causes  a  va- 
cancy at  once.  The  statute  does  not  in  direct  language  fix 
the  beginning  of  the  term,  but  we  think  it  is  oVarly  implied 
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that  it  shall  begin  on  the  third  Monday  in  March.  Sec- 
tion 2Y57  provides  for  regular  meetings  of  the  board  of  di- 
rectors on  the  third  Mondays  in  March  and  September,  and 
for  the  organization  of  the  board  at  the  regular  March 
meeting.  Section  2758  requires  each  director  to  qualify  on 
or  before  the  third  Monday  in  March,  and  says  in  connection 
therewith  that  he  shall  hold  the  oflBce  for  the  term  to  which 
he  is  elected,  and  until  a  successor  is  elected  and  qualified. 
Construing  the  two  sections  together,  there  can  be  little  doubt 
as  to  the  legislative  intent  The  newly  elected  director  is 
not  required  to  qualify  until  the  regular  meeting  on  the 
third  Monday  in  March,  when  the  board  is  organized,  and,  if 
the  appellant's  contention  is  correct,  there  may  be  an  inter- 
val of  two  weeks  during  which  there  is  no  organized  board. 
If  a  successor  to  the  president  of  the  board  should  be  elected 
and  qualify  at  once,  the  president's  term  would  thereupon 
expire,  and  the  old  organization  of  the  board  would  be  dis- 
solved without  authority  to  reorganize  until  two  weeks  later. 
Again,  we  think  the  fair  import  of  section  2758  is 
that  the  term  shall  begin  with  the  regular  March  meeting. 
As  we  have  seen,  it  provides  for  qualification  at  that  time, 
s.   ELBCTioKoif   and  says  in  the  same  connection  that  the  di- 
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toes:  vacancy:  rcctor   shall  hold   the  omce   for  the  term  to 

qualification 

of  holdover,  which  he  has  been  elected,  evidently  meaning 
that  such  term  shall  begin  at  that  time.  If  this  be  the 
true  construction  of  the  statute,  there  could  be  no  vacancy 
until  the  end  of  the  term,  to  wit,  the  third  Monday  in 
March.  Section  1275  of  the  Code  provides  that  officers  en- 
titled to  hold  over  to  fill  vacancies  occurring  through  failure 
to  elect  or  qualify  shall  qualify  within  ten  days  from  the 
failure  to  elect  or  qualify.  The  appellant  urges  that  there 
was  a  failure  to  elect,  within  the  meaning  of  the  statute,  and 
that  the  plaintiff  was  bound  to  qualify  as  a  hold-over  within 
ten  days  after  the  election  on  the  6th  of  March.  That 
Moore  was  not  eligible  when  he  was  elected  is  conceded,  and 
under  some  circumstances  it  might  be  necessary  and  proper 
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to  hold  that,  such  being  the  case,  there  was  in  fact  a  failure 
to  elect  Indeed,  such  is  the  general  holding  in  cases  of 
contest  between  parties  who  were  candidates  for  the  same 
office.  15  Cyc.  391,  and  cases  cited.  But  this  rule  does  not 
lend  material  aid  to  the  construction  of  the  statute,  nor  is  it 
of  controlling  importance.  The  statute  deals  with  vacan- 
cies caused  by  failure  to  elect.  The  word  "  election,"  as 
ordinarily  used  and  understood,  means  the  choice  or  selec- 
tion of  one  man  amongst  more  to  fill  a  certain  office ;  and 
it  does  not,  in  our  judgment,  always  necessarily  involve  the 
question  of  eligibility.  Thus  an  alien  cannot  hold  an  of- 
fice; but,  if  elected  while  an  alien,  he  becomes  a  citizen  be- 
fore qualifying,  he  is  entitled  to  the  office.  Sate  v.  Van 
Seek,  87  Iowa,  569. 

The  Legislature  has  not  given  boards  of  school  direc- 
tors the  power  to  determine  the  eligibility  or  qualifications 
of  those  elected  to  the  office.  Such  power  is  generally  given 
to  the  courts  only,  and  it  cannot  be  possible  that  the  Legis- 
lature intended  to  require  an  off-hand  determination  of  the 
eligibility  of  a  candidate,  or  that  the  "  failure  to  elect " 
therein  spoken  of  should  mean  the  failure  to  elect  an  eligible 
person.  In  our  opinion,  it  means  that  if  there  is  a  fail- 
ure to  hold  an  election,  or  if,  an  election  being  held,  there  is 
a  failure  to  make  a  choice  as  provided  by  law,  the  other  pro- 
visions of  the  section  become  effective.  There  was,  there- 
fore, no  failure  to  elect  within  the  meaning  of  the  law,  be- 
cause Moore  was  in  fact  elected  and  given  a  certificate.  But 
he  failed  to  qualify,  and  because  thereof  the  plaintiff  was 
entitled  to  qualify  within  ten  days  thereafter,  and  to  hold  the 
office  until  his  successor  was  elected  and  qualified,  as  por- 
vided  by  section  2758. 

The  motion  to  strike  the  appellant's  reply  is  overruled, 
and  the  judgment  is  affirmed. 
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Habold  F.  MoCobmiok^  Appellant,  v.  W.  N,  Mekbitt, 

£T  AL. 

Land    contracts:    construction.    The    parties    to    a   contract    for 

1  the  sale  of  real  estate,  containing  a  provision  that  portions 
of  the  same  shall  be  dedicated  for  street  purposes,  are  bound 
by  their  own  construction  of  the  provision  that  the  dedication 
contemplated  an  acceptance  by  the  city,  even  though  the  writ- 
ing may  not  explicitly  so  provide.. 

Waiver  of  condition  of  sale.    The  acceptance  of  a  deed  and  settle- 

2  ment  therefor,  prior  to  the  dedication  of  portions  of  the  land 
for  street  purposes  as  provided  in  the  contract  of  sale,  was 
not  a  waiver  of  the  provision,  where  the  grantee  was  informed 
by  the  grantor  that  the  dedication  was  a  mere  matter  of  form 
and  that  it  would  be  procured. 

Merger.    Where  it  appears  that  it  was  not  the  intent  of  the  parties 

3  that  a  certain  provfsion  in  a  contract  of  sale  of  land  should 
merge  in  the  deed,  a  merger  will  not  be  so  decreed. 

Conditional  conveyance:    parol  proof  of.    Where  the  delivery  of 

4  a  deed  by  the  vendor  of  land  and  notes  and  mortgage  by  the 
purchaser  were  contemporaneous,  the  conditions  on  which  the 
deed  was  accepted  and  notes  and  mortgage  executed  may  be 
shown  by  parol. 

Purchase   money   mortgage:    foreclosure:    breach    of   contract: 

5  DAMAGES.  Where  a  vendor  of  land  agreed  to  procure  an  ac- 
ceptance of  the  dedication,  of  a  portion. for  street  purposes,  and 
the  purchaser  was  put  in  possession  under  a  deed  with  the 
understanding  that  the  acceptance  of  the  dedication  was  a 
formal  matter  which  the  grantor  agreed  to  procure,  but  the 
city  thereafter  refused  to  accept  the  same  until  the  street  was 
brought  to  grade  which  the  grantee  did  not  want  done;  it  is 
held  that  grantor  was  entitled  to  the  foreclosure  of  a  mortgage 
given  for  the  purchase  price  with  such  deductions  as  the 
grantee  may  have  suffered  by  reason  of  failure  to  procure  the 
acceptance. 

Appeal  from  Cedar  Rapids  Superior  Court. —  Hon.  J.  H. 
RoTHBOCK,  Judge. 
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Friday,  Decembeb  10,  1905, 

Jlehearing  denied  Friday,  June  29,  1906. 

Suit  in  equity  to  foreclose  a  mortgage  given  to  secure 
a  part  of  the  purchase  price  of  land.  The  land  is  within 
the  corporate  limits  of  the  city  of  Cedar  Rapids,  and  the 
written  agreement  of  sale  provided  as  follows :  "  The  con- 
ditions of  the  offer  are  that  Twentieth  street,  80  feet  in 
width,  shall  be  dedicated  through  from  C  avenue  extended 
to  E  avenue  extended,  or  that  the  said  part  of  said  street  be 
included  in  the  sale  with  the  understanding  that  the  same 
be  dedicated  for  street  purposes  at  such  time  as  the  owner 
of  the  property  along  the  northeast  side  of  said  street  shall 
desire;  also  that  E  avenue  shall  be  dedicated  through  from 
Eighteenth  street  to  Twentieth  street"  The  agreement  was 
entered  into  early  in  March,  1902,  and  the  deed  of  the  land 
and  the  notes  and  mortgage  in  suit  were  executed  soon  there- 
after. Deeds  dedicating  the  street  and  avenue  mentioned 
in  the  contract  were  also  executed  by  the  plaintiff  and  ten- 
dered to  the  city,  but  the  city  refused  to  accept  the  dedica- 
tion until  the  street  and  avenue  were  brought  to  grade  and 
put  in  proper  condition.  The  defendant  refused  to  pay, 
because  of  the  city's  refusal  to  accept  the  dedication  and 
plead  failure  of  consideration,  and  in  a  cross-petition  asked 
that  the  plaintiff  be  required  to  procure  an  acceptance  of  the 
dedication  of  the  streets.  There  was  a  judgment  to  the  ef- 
fect that  the  plaintiff  was  not  entitled  to  recover  without  first 
obtaining  the  acceptance  of  the  streets  by  the  city,  and 
further  decreeing  that  the  plaintiff  specifically  perform  his 
contract  by  obtaining  the  acceptance  of  the  streets.  The 
plaintiff  appeals. —  Reversed. 

Main  dk  Oriffith,  for  appellant 

Chas.  A.  Glaric  &  Son,  for  appellees. 
Vol.  131  Ia.— 11 
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Shhbwin,  C.  J.— The  appellant  contends  that  the 
agreement  to  dedicate  the  streets  did  not  include  an  agree- 
ment to  procure  an  acceptance  of  the  dedication  or  of  the 
1.  Lakd  coh-  streets,  and  that  he  performed  his  entire  agree- 
"ructionf  "  mcnt  whcn  he  tendered  the  deeds  to  the  city. 
It  is  doubtful  whether  the  contract  alone,  and  without  other 
evidence  showing  the  intent  of  the  parties,  will  bear  the 
construction  contended  for  by  the  appellee.  The  provision 
that  Twentieth  street  shall  be  dedicated,  ^^that  the  said 
part  of  said  street  be  included  in  the  sale  "  to  the  defend- 
ant for  future  dedication,  indicates  that  an  acceptance  by 
the  city  was  not  contemplated  by  the  parties  when  the  con- 
tract was  entered  into.  A  dedication  for  highway  or  street 
purposes  may  become  effective  as  against  the  dedica- 
tor without  formal  acceptance  of  the  street  or  highway,  and 
in  some  instances  even  without  any  acceptance  thereof.  It 
is  true  there  can  be  no  completed  dedication  without  an 
acceptance.  Code,  section  751 ;  Elliott  on  Roads  &  Streets, 
section  160,  and  cases  cited.  But  the  parties  were  at  liberty 
to  make  such  a  contract  with  reference  thereto  as  they  saw 
fit,  and  by  it  they  are  bound.  The  evidence  shows,  how- 
ever, that  both  parties  construed  the  contract  to  mean  a  dedi- 
cation by  deeds  accepted  by  the  city,  and,  having  so  con- 
strued the  contract  themselves,  they  should  now  be  bound  by 
such  construction.  McDanieU  v.  Whitney,  38  Iowa,  60; 
Thompson  v.  Locke,  65  Iowa,  432. 

The  appellant  further  contends  that  there  was  a  waiver 
of  the  condition  or  agreement  because  the  appellee  ac- 
cepted the  deed  of  the  land,  and  executed  and  delivered  the 
8.  waivih  of  notes  and  mortgage,  when  he  knew  that  the  city 
CONDITION  OP  j^^j  ^^^  accepted  the  streets.  Before  execut- 
ing the  papers  he  had  been  advised  by  the  appellant's  agent, 
through  whom  he  bought  the  land,  that  the  acceptance  of 
the  streets  by  the  city  was  merely  a  matter  of  form,  and 
that  it  would  soon  be  procured.  He  thereafter  forwarded 
the  payment  agreed  on,  together  with  the  notes  and  th© 
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mortgage,  to  this  agent,  at  his  request,  and  with  a  request 
of  his  own  that  the  deeds  of  dedication  be  recorded  and  the 
entire  deal  fixed  up  according  to  agreement  This  was  not 
a  waiver,  but  a  requirement  that  the  agreement  be  fully 
complied  with,  and  this  was  distinctly  understood  and  as- 
sented to  by  the  plaintifiF's  agent,  who  received  the  payment 
and  the  notes  and  mortgage. 

Nor  do  we  think  there  was  a  merger.     Ordinarily  a 

merger  depends  largely  on  the  intent  of  the  parties,  and  it 

is  conclusively  shown  here  that  it  was  the  intention  of  both 

parties    that    there    should    be    no    merger. 

Wickersham  v.  Reeves  &  Miller,  1  Iowa,  413 ; 

Lyon  17.  Mclllvaine,  24  Iowa,  12. 

Furthermore,  the  delivery  of  the  deed  and  of  the  notes 
and  mortgage  were  contemporaneous  acts,  and  the  deed  was 
accepted  and  the  notes  and  mortgage  executed  on  conditions 
which  may  be  shown  by  parol  or  otherwise. 
*'  comvS"an«?'  See  21  Am.  &  Eng.  Enc.  1097,  and  cases  cited, 
paro  proo  o .  -j-^  -vvould  be  cxtrcmcly  inequitable  to  hold  that 
there  is  a  merger  in  law,  when  both  parties  to  the  contract 
understood  there  should  be  none.  We  find  no  merit  in  the 
appellant's  contention  on  this  branch  of  the  case. 

The  real  question  of  difficulty  in  this  case  is  whether 
the  plaintiff  is  entitled  to  recover  on  the  notes  without  first 
procuring  an   acceptance  of  the  streets  by  the  city.     He 
agreed  to  procure  such  acceptance,  and  under 
cACB'^fo?"io9.  o^'dinary  circumstances  he  would  be  compelled 
?oStrMtT*dam-  ^  perform  his  contract  in  order  to  recover  on 
•*"•  the  notes;  and  this,  on  the  theory  that  a  man 

should  not  be  permitted  to  elect  whether  he  will  perform  his 
covenant  or  only  pay  damages  for  the  breach  of  it.  But  the 
situation  in  this  case  is  somewhat  peculiar.  A  conveyance 
was  made  and  the  defendant  put  in  possession  thereunder 
with  the  mutual  understanding  that  the  acceptance  of  the 
dedication  was  a  formal  matter  only.  The  city,  however,  de- 
clined to   accept  it  until  the   proposed  extensions  of  the 
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streets  were  graded  and  put  in  proper  condition.  If  the 
streets  are  filled  to  bring  them  up  to  the  official  grade,  it  will 
be  a  damage  to  the  property  in  question,  and  the  defendant 
does  not  want  that  done ;  but  he  does  want  the  grade  changed. 
He  further  says  in  his  testimony  that,  if  it  is  necessary  to 
have  the  streets  filled  to  procure  an  acceptance  of  the  dedica- 
tion, he  "does  not  want  that  done."  It  is  further  shown 
that  none  of  the  streets  in  that  vicinity  are  improved  with 
reference  to  the  official  grade,  and  it  ifi  not  likely  that  the 
ones  in  question  will  be.  It  is  manifest  that  the  plaintiff 
is  under  no  obligation  to  procure  a-  change  of  grade  that 
shall  be  satisfactory  to  the  defendant,  and  it  is  equally  as 
evident  that  the  defendant  does  not  want  the  streets  in  ques- 
tion brought  to  the  present  official  grade.  Under  these  con- 
ditions should  the  plaintiff  be  denied  all  relief,  and  be 
further  required  to  procure  the  establishment  and  acceptance 
of  a  grade  by  the  city  ?  We  think  not  Neither  of  the  par- 
ties contemplated  that  the  dedication  and  acceptance  would 
involve  the  establishment  of  a  grade  or  the  grading  of  a 
street.  This  is  apparent  from  the  contract  itself,  and  is  so 
declared  by  the  parties.  We  see  no  reason  why  the  defend- 
ant may  not  be  fully  compensated  in  damages,  and  think  that 
he  should  be  afforded  such  relief  only.  The  plaintiff  should 
recover  the  amount  due  on  his  notes  and  mortgage,  less  the 
sum  found  on  trial  to  be  due  the  defendant  as  damages. 
We  should  not  attempt  to  fix  the  damages  in  this  court,  for 
obvious  reasons,  and  remand  the  case  for  the  ascertainment 
thereof  in  the  trial  court,  if  any  there  be,  and  for  a  judgment 
in  harmony  with  this  opinion. 

The  case  is  reversed  and  remanded. 
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John  T.  Liddle,  Appellee,  v.  Ellen  C.  Blake,  and  F.  F, 
Dawley,  Trustee,  Appellants. 

Boundaries:    adverse   possession.    One   who   has   not   had   actual 

1  possession  of  land  in  dispute  up  to  a  definite  line,  but  has  at 
all  times  during  his  possession  regarded  the  line  as  in  dispute 
and  has  attempted  to  buy  the  land  in  question,  cannot  claim 
the  title  by  adverse  possession. 

Boundaries:    impued  agreement.    Where  it  is  evident   that  both 

2  proprietors  of  adjoining  plats  intended  that  a  certain  govern- 
ment subdivision  line  should  be  their  boundary,  such  line  will 
control  the  measurements  and  distances  shown  on  the  plats, 
and  mere  recording  of  the  plats  on  which  the  width  of  lots 
are  erroneously  marked  will  not  constitute  an  implied  agree- 
ment fixing  their  boundary. 

Location  of  boundary:    survey:    conclusiveness.    The  survey  and 

3  location  of  a  disputed  boundary  line  made  by  one  of  the 
parties  is  not  conclusive,  but  where  the  surveyor  testified  with- 
out contradiction  that  it  was  the  true  line  and  no  other  survey 
was  offered,  the  court  will  Accept  such  line  as  the  boundary. 

Appeal  from  Linn  District  Coitrt. —  Hon,  J.  H.  Peeston, 

Judge. 

Monday,  January  15,  1906. 
Behearing  denied  Friday,  June  29,  1906. 

Suit  in  equity  to  determine  and  establish  the  boundary 
line  between  plaintiff's  and  defendants'  premises.  The  trial 
court  granted  the  relief  prayed,  and  defendants  appeal. — 
Reversed. 

Dawley,  Hubbard  &  Wheeler,  for  appellants. 

Deacon  <&  Qood,  for  appellee. 

Deemeb,  J. —  Plaintiff  is  the  owner  of  the  northeast- 
erly forty-two  feet  of  lot  10  in  block  11  in  Greene  and  Col- 
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• 
lege  addition  to  the  city  of  Cedar  Rapids  and  defendants 
are  the  owners  of  outlot  A  of  S.  C.  Bever's  Second  addition 
to  the  city  of  Cedar  Rapids.  The  controversy  is  over  a  strip 
of  ground  nine  feet  and  two  inches  in  width  between  these 
two  pieces  of  ground;  each- party  claiming  that  it  is  a  part 
of  his  property.  What  is  known  as  "  Greene  and  College 
Addition  "  to  the  city  of  Cedar  Rapids  was  platted  in  the 
year  18Y1.  By  this  plat  lot  10  of  block  11  therein  is  shown 
to  have  a  frontage  on  Iowa  avenue  of  60  feet  The  division 
line  between  this  and  what  was  thereafter  known  as  "  S.  C. 
Bever^s  Second  Addition  "  ,to  said  city  was  the  one  sepa- 
rating the  E.  y2  from  the  W.  %  of  the  N.  W.  %  of  sec- 
tion 22,  and  by  thestj  plats  this  line  simply  touched  the 
southeasterly  comer  of  lot  10,  block  11,  leaving  a  frontage 
of  practically  sixty  feet  on  Iowa  avenue,  which  abutted  it  on 
the  south.  In  the  year  1877  S.  C.  Bever  platted  his  Sec- 
ond addition  to  the  city,  and  by  this  plat  the  division  line 
between  the  two  tracts  was  fixed  seventeen  feet  further  west 
than  it  appeared  to  be  on  the  Greene  and  College  plat  In 
other  words,  a  triangular  piece  was  carved  out  of  what  was 
called  "  Block  11 "  of  the  Greene  and  College  tract,  seventy- 
seven  feet  in  width  on  Iowa  avenue  and  one  hundred  and  ten 
feet  long  on  what  was  known  as  "  Bever  Avenue."  As  the 
lots  in  the  Greene  and  College  addition  were  but  sixty  feet 
in  width,  it  is  manifest  that  there  is  a  discrepancy  on  the 
face  of  the  plats  of  some  seventeen  feet  in  the  frontage  on 
Iowa  avenue,  and  of  something  like  seventy-five  feet  in  the 
frontage  on  Bever  street.  This  difficulty  was  discovered 
many  years  ago,  and  the  parties  in  interest  endeavored  to 
adjust  the  matter  by  private  agreement,  but  were  unable  to 
do  so.  There  has  consequently  been  a  dispute  ever  since  as 
to  the  true  boundary  between  these  parcels  of  ground,  al- 
though as  a  matter  of  fact,  the  difficulty  might  have  been 
solved  at  any  time  by  having  a  surveyor  run  the  line  be- 
tween the  Greene  and  College  addition  and  the  Bever  addi- 
tion.    This  was  not  done  until  about  the  time  this  suit 
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was  commenced,  when  a  surveyor  was  employed  by  defend- 
ants, who  ran  the  section  and  lot  lines,  fixing  them  where 
the  defendants  now  claim  them  to  be.  They  thereupon 
erected  a  fence  upon  this  line,  and  this  action  was  then  com- 
menced* 

If  there  has  been  any  actual  possession  of  the  property, 
it  has  been  in  the  defendants,  although  we  do  not  find  this 
to  have  been  sufficient  to  give  them  title  by  adverse  pos- 
1.  BouNDAKiEs:    session.     Plaintiff's  possession,  such  as  he  and 

session.  his  grautors  have  had,  has  not  been  adverse  for 

many  reasons:  First,  because  they  have  not  been  in  ac- 
tual possession  up  to  any  definite  line,  and,  second,  because 
they  have  at  all  times  regarded  the  line  as  in  dispute, 
and  have  attempted  to  buy  the  tract  now  claimed  by  defend- 
ants. Many  years  ago  there  was  a  fence  built  between  the 
two  tracts,  which  was  somewhat  westward  of  the  line  as 
now  claimed  by  defendants,  but  this  fence  was  afterward 
torn  down  or  allowed  to  decay  and  fall  down.  A  cement 
walk  was  built  in  front  of  the  two  lots,  and  defendants,  as 
we  understand  it,  paid  for  that  part  in  front  of  the  piece 
of  ground  now  in  dispute.  Protest  against  this  was  made 
by  plaintiff,  but  the  most  that  can  be  said  of  this  incident  is 
that  it  shows  no  agreement  as  to  the  true  line.  In  fact  there 
is  no  testimony  in  the  case  of  any  express  agreement  be- 
tween the  parties  as  to  the  true  line.  So  that  there  is  no 
adverse  possession  in  the  case,  and  no  express  agreement  as 
to  the  boundary  between  the  two  tracts. 

Moreover,  the  evidence  shows  without  dispute  or  con- 
tradiction that  the  true  line  is  where  the  defendants  claim  it 
to  be.  This  gives  them  the  property  in  dispute,  unless 
8..BOUMDAMM:    we  are  able  to  find  from  the  evidence  suffi- 

ment,  ^^^  cicnt  facts  upon  which  to  base  a  finding  of 
an  implied  agreement  or  acquiescence  in  the  boundary  as 
now  claimed  by  plaintiff.  Of  this  there  is  no  testimony, 
save  the  recorded  plats  to  which  we  have  referred.  These, 
as  we  have  said,  show  a  discrepancy  in  the  line  between 
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the  two  lots ;  and  it  is  stoutly  insisted  that  as  the  first  Bever 
plat  shows  a  frontage  to  the  outlot  of  but  seventy-seven  feet, 
and  the  second  of  but  seventy-nine  feet  on  Iowa  avenue,  this 
amounts  to  an  implied  agreement  that  the  lot  is  no  wider 
than  the  number  of  feet  marked  on  the  plat,  to  wit,  either 
seventy-seven  or  seventy-nine  feet  On  the  other  hand,  it 
is  contended  that,  as  all  the  plats  show  a  line  controlled 
by  the  original  government  survey,  this  line  must  govern, 
and  will  prevail  over  any  mere  figures  shown  upon  the  plat, 
and  that  in  any  event  the  actual  monuments  fixed  at  the 
time  the  plat  was  made  should  be  given  controlling  impor- 
tance. The  testimony  fairjy  shows,  as  we  have  said,  that 
the  true  line  is  where  defendants  claim  it  to  be ;  and  monu- 
ments erected  at  various  times  correspond  with  this  line. 
That  everything  yields  to  known  monuments  and  boundaries 
is  well  established  by  authority.  Rowell  v.  Weinemann,  119 
Iowa,  256.  Courses  and  distances  given  in  a  plat  or  field 
notes  of  a  survey  are  generally  more  or  less  uncertain,  and 
always  give  way  in  case  of  doubt  and  discrepancy  to  known 
monuments  and  boundaries  used  in  identifying  the  comers 
and  lines  of  the  tracts.  Jordan  v.  Ferree,  101  Iowa,  440; 
Root  V.  Town,  87  Iowa,  202. 

Considering  all  the  plats  it  is  manifest  that  none  of 
the  parties  who  were  responsible  for  them  were  intending 
to  claim  beyond  or  over  the  true  line  between  the  two  eighty- 
acre  tracts  of  land,  which  were  platted  by  the  respective  pro- 
prietors. The  Greene  and  College  plat  made  the  eastern 
boundary  of  lot  9  and  a  part  of  lot  10,  in  block  11,  and  of 
the  entire  plat,  the  original  and  true  line  between  the  two 
eighty-acre  governmental  subdivisions  of  the  land.  It  would 
appear  from  this  plat  that  this  line  took  oflF  but  little  of  lot 
10,  but,  as  we  have  said,  the  parties  made  the  original  gov- 
ernment line  controlling.  And  so,  when  Bever  came  to  make 
his  plat,  he  fixed  the  western  boundary  of  the  outlot  now 
owned  by  defendants,  as  well  as  of  his  entire  addition,  as  the 
true  boundary  between  the  two  eighty-acre  tracts  of  land. 
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True,  these  plats  give  the  measurements  of  the  outlet  on  Iowa 
avenue  as  seventy-seven  and  seventy-nine  feet,  respectively; 
but  his  purpose  to  claim  to  the  true  boundary  line,  what- 
ever its  distance,  is  apparent  So  that  there  is  no  implied 
agreement  in  the  case.  Indeed,  the  testimony,  as  we  have 
already  said,  shows  a  dispute  as  to  the  boundary  from  the 
time  that  Bever  made  his  second  plat  This  clearly  nega- 
tives any  thought  of  an  agreement  by  implication.  There 
have  never  been  any  fences  or  other  structures,  erected  by 
either  of  the  parties,  marking  the  boundary  between  the  two 
lots.  Hence  there  is  no  room  for  inferring  an  agreement 
by  reason  thereof,  as  in  the  many  cases  cited  and  relied  upon 
by  appellee.  Such  possession  as  is  shown  was  by  defendant 
Blake  and  her  grantors  up  to  and  even  beyond  the  line  now 
claimed  by  her  and  her  trustee,  Dawley.  There  is  nothing 
in  the  case,  save  the  filing  of  the  Bever  plats,  to  bring  it 
within  the  rule  of  Miller  v.  Mills  County,  111  Iowa,  654, 
and  other  like  cases.  And  the  filing  of  the  plats  in  itself 
did  not,  under  the  circumstances  disclosed  by  this  record, 
amount  to  an  implied  agreement  or  acquiescence  in  any 
boundary  other  than  the  true  one.  The  filing  of  these  plats 
did  not  mark  out  upon  the  ground  itself  any  particular  line 
as  being  the  boundary,  and  it  is  only  by  laying  them  upon 
the  ground,  speaking  figuratively,  of  course,  that  any  boun- 
dary is  marked  out  When  that  is  done,  the  primary  ques- 
tion is:  What  is  the  true  line  between  the  two  eighty-acre 
tracts  of  land?  That,  as  has  been  observed,  is  where  de- 
fendants claim  it  to  be. 

It  is  said  that  the  survey  made  by  the  surveyor  who 
ran  the  line  is  not  conclusive,  and  that  his  testimony  is  un- 
reliable and  insufficient  to  establish  the  true  boundary  line. 
As  it  was  not  an  agreed  survey,  it  is  true  that 

8.    LOCATIOW  0*         ,   ,        ^  .  .  ^  -         .  -r^  1 

boundaey:        his  testimony  is  not  conclusive.     But  he  testi- 

survey:   con-  •  -n 

ciuaiveness.  fied  squarcly  and  unequivocally  as  to  the  true 
line,  and  plaintiff  did  not  see  fit  to  contradict  his  testimony ; 
nor  did  he  have  any  other  survey  mado.     In  the  absence 
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of  a  dispute  in  the  testimony  as  to  the  true  line,  we  must 
accept  that  as  fixed  by  the  defendants^  surveyor.  If  he  was 
mistaken,  it  would  have  been  easy  for 'plaintiff  to  have 
shown  that  fact  by  other  competent  witnesses.  The  case  is 
ruled  by  the  application  of  well-settled  principles,  and  there 
should,  in  our  opinion,  have  been  a  decree  dismissing  plain- 
tiff's petition  and  quieting  defendants'  title  to  the  strip  in 
dispute. 

The  case  must  therefore  be  reversed,  and  remanded  to 
the  district  court  for  such  a  decree. 

Reversed  and  remanded. 


D.  D.  Stevens,  Appellant,  v.  Chables  D.  Caeboll,  Treas- 
urer of  Linn  County,  Iowa,  and  The  Fidelity  and  De- 
posit Co.  OF  Mabyland,  Appellees. 

Principal  and  surety:  discharge  of  surety.  A  judgment  absolv- 
ing a  county  treasurer  from  liability  for  a  wrongful  act  is  a 
bar  to  an  action  againt  the  surety  on  his  official  bond  for 
the  same  act. 

Appeal  from  Linn  District  Court. —  Hon.  W.  G.  Thompson, 

Judge. 

Tuesday,  January  16,  1906. 

Rehearing  denied  Friday,  June  29,  1906. 

Action  at  law  against  the  defendant  Carroll,  county 
treasurer,  and  the  surety  on  his  official  bond,  for  the  wrong- 
ful and  malicious  collection  of  certain  taxes  from  one  E.  F. 
A.  Stevens,  which  taxes,  it  is  alleged,  were  not  due  or  owing 
the  county.  Defendants,  among  other  things,  demurred  to 
the  petition,  and  their  demurrer  was  sustained.  Judgment 
was  thereupon  entered  against  plaintiff,  and  he  appeals. — 
Affirmed. 
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D.  D.  Stevens,  pro  ae.,  appellant. 

Voris  &  Haas,  for  appellees. 

Deemeb,  J. —  Tlie  record  is  in  a  very  confused  state, 
and,  were  we  to  try  to  untangle  it,  we  should  have  difficulty 
in  stating  the  point  for  decision  as  it  appears  from  the  ab- 
stracts. We  have  concluded,  therefore,  to  decide  the  ques- 
tion which  appellant  has  presented  in  his  brief,  taking 
him  at  his  word  that  this  is  the  only  proposition  involved. 
It  is  this :  PlaintiflF  brought  action  against  the  county  treas- 
urer alone  for  damages  for  the  wrongful,  unlawful,  and 
malicious  assessment  of  his  property  for  the  years  1901  and 
1902.  Defendant  in  that  suit  demurred  to  the  petition,  and 
his  demurrer  was  sustained;  judgment  being  rendered 
against  plaintiff  for  the  costs  of  suit. '  Thereupon  plaintiff 
in  that  action  appealed  to  this  court  Before  the  case 
reached  us  plaintiff  commenced  this  action  against  the  county 
treasurer  and  the  surety  on  his  official  bond  for  the  same 
wrongful  and  malicious  act  complained  of  in  the  prior  suit, 
and  afterward  dismissed  his  action  against  the  treasurer, 
leaving  the  action  pending  against  the  surety  company  alone. 
The  surety  company  pleaded  the  judgment  in  the  former  case 
as  a  bar  to  this  action,  and  that  plea  was  held  sufficient. 
From  this  ruling  plaintiff  appeals. 

The  question  is :  Is  a  judgment  that  a  principal  is  not 
indebted  to  his  creditors  such  an  adjudication  that  his  surety 
may  rely  thereon,  although  not  made  a  party  to  the  original 
suit?  We  shall  take  it  for  granted  that  the  judgment  in 
the  original  suit,  although  appealed  from,  was  valid  and  in 
full  force  and  effect  when  this  case  was  tried.  '  Such  seems 
to  be  the  universal  holding.  Hackett  v.  Freeman,  103  Iowa, 
296 ;  Watson  v.  Richardson,  110  Iowa,  700.  Moreover,  when 
the  case  reached  us  on  appeal,  the  judgment  was  affirmed. 
130  Iowa,  463.  This,  then,  is  an  adjudication  that 
there  was  no  liability  on  the  part  of  the  principal,  the  county 
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treasurer,  to  the  plaintiff.  Notwithstanding  this,  may  plain- 
tiff relitigate  that  question  in  an  action  against  the  surety 
on  the  treasurer's  official  bond  ?  Manifestly  the  answer  must 
be,  "  Xo."  Even  if  the  defendant  company  were  an  ordi- 
nary surety,  plaintiff  could  not  maintain  this  action.  Beh 
V.  Bay  et  ah,  127  Iowa,  246.  Whatever  of  doubt  there  may 
be  regarding  the  correctness  of  this  proposition,  as  applied 
to  ordinary  negotiable  instruments,  disappears  when  we  re- 
member that  this  is  an  action  on  an  official  bond.  An  ad- 
judication in  such'  a  case  that  the  official  has  not  been 
guilty  of  any  dereliction  of  duty  is  certainly  binding  upon 
the  so-called  creditor,  and  may  be  pleaded  by  the  surety. 
Black  on  Judgments,  sections  586-589;  Bank  t\  Ketchum, 
66  Wis.  428;  Dennie  v.  Smith,  129  Mass.  143;  Brown  v. 
Bradford,  30  Ga.  927;  Chapman  v.  Smith,  16  How.  114,  14 
L.  Ed.  868. 

There  are  many  other  reasons  for  affirming  the  judg- 
ment; but,  taking  the  case  in  its  most  favorable  aspect  for 
plaintiff,  there  appears  to  be  no  error  in  the  rulings  of  the 
trial  court 

The  judgment  is  therefore  affirmed. 


John  Deere  &  Co.,  Appellant,  v.  K.  Meyer,  et  al.,  Ap- 
pellees; A.  C.  BoYLAN,  ET  AL.,  Appellants. 

Descent  and  distribution:  homesteads:  election.  The  execution 
of  quitclaim  deeds  by  a  surveying  spouse  to  property  outside 
the  homestead,  will  not  be  held  a  conclusive  election  to  take  a 
distributive  share  of  the  estate,  where  a  formal  written  election 
to  retain  the  homestead  for  life  in  lieu  thereof  was  filed  within 
three  months  from  the  granting  of  administration  and  there 
was  an  actual  occupancy  thereof  by  the  survivor. 

Appeal  from  Fayette  District  Court, —  Hon.  L.  E.  Fellows, 

Judge. 

Tuesday,  July  10,  1906.    , 
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Suit  in  equity  to  quiet  title  and  to  partition  certain 
real  estate.  Decree  dismissing  plaintiff's  petition,  as  well  as 
the  claims  of  certain  defendants.  Plaintiff  and  some  of  the 
defendants  appeal. —  Affirmed. 

Clements  dk  Clements,  for  appellant  John  Deere  &  Co. 
A.  C.  Boylan,  for  appellants  Henney  Buggy  Co.  and  Boylan. 

Ainsworth  &  Estey,  for  appellees. 

Deemeb,  J. —  Louisa  Meyer  died  in  January  of  the 
year  1901,  seised  of  the  property  in  dispute,  consisting  of  a 
town  lot  and  two  tracts  of  land,  one  of  twenty  and  the  other 
of  twelve  acres.  She  left  surviving  her  husband,  Rudolph, 
and  seven  children,  each  and  all  of  whom  are  defendants 
herein.  At  the  time  of  her  death  the  twelve-acre  tract,  with 
the  improvements  thereon,  was  used  and  occupied  by  herself 
and  family  as  a  homestead;  and  after  her  death  the  hus- 
band and  his  children,  or  some  of  them,  continued  their 
use  and  occupancy  of  the  premises  as  the  family  dwelling 
place.  January  23,  1901,  Rudolph  Meyer  made,  executed, 
and  caused  to  be  recorded  two  quitclaim  deeds  to  certain  of 
his  children,  one  for  the  town  lot  and  the  other  for  the 
twenty-acre  tract  of  land.  These  children,  the  grantees,  were 
each  adults,  and  the  deeds  were  never  delivered  to  or  ac- 
cepted by  them.  Rudolph  Meyer  said  in  his  testimony,  that 
he  made  the  deeds  without  consulting  the  grantees,  and  that 
he  made  them  with  the  notion  that,  as  he  was  going  to  kee]> 
the  homestead,  he  should  deed  the  other  property  to  his 
children.  When  these  children  learned  of  the  making  of 
the  deeds  they  reconveyed  the  lands  covered  thereby  to  their 
father.  They  never  had  possession  of  the  property  de- 
scribed therein,  and  reconveyed  as  soon  as  they  learned  of 
the  conveyances  to  them.  Administration  was  granted  upon 
the  estate  of  Louisa  Meyer  July  18,  1901,  and  on  September 
28,  1901,  Rudolph  filed  in  the  Probate  Court  a  written  dec- 
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tion  to  take  the  homestead  for  life  in  lieu  of  his  distributive 
share.  At  the  time  of  the  death  of  Louisa^  some  of  the 
appellants  held  judgments  against  Eudolph,  and  tbey  or 
some  of  them  caused  executions  to  issue  and  to  be  levied 
upon  an  undivided  one-third  interest  in  all  the  lands  of  which 
Xouisa,  the  wife,  died  seised.  Thereunder  this  interest  was 
sold  to  plaintiff  and  defendant  Boylan,  and  in  due  time 
sheriffs  deeds  issued  therefor.  This  action  is  to  quiet  the 
title  acquired  under  the  deeds,  and  to  partition  the  lands. 
As  will  be  observed,  the  question  raised  on  this  appeal  re- 
lates to  a  claimed  election  made  by  Rudolph,  the  husband, 
to  take  his  distributive  share  in  lieu  of  the  homestead,  or 
rather  to  a  failure  on  his  part  to  show  an  election  to  take 
the  homestead  in  lieu  of  distributive  share. 

Code,  section  2985,  provides  that  upon  the  death  of 
either  husband  or  wife  the  survivor  may  continue  to  possess 
and  occupy  the  whole  homestead  until  it  is  otherwise  dis- 
posed of  according  to  law,  and  that  the  setting  aside  of  the 
distributive  share  shall  be  such  a  disposition.  The  same 
section  also  provides  that  the  survivor  may  elect  to  retain  the 
homestead  for  life  in  lieu  of  distributive  share.  It  is  doubt- 
less true  that  in  the  absence  of  any  showing  as  to  an  elec- 
tion, a  surviving  spouse  will  be  deemed  to  have  taken  a 
distributive  share ;  and  that  there  must  be  some  evidence  of 
an  election  to  take  the  homestead  in  lieu  thereof,  before  such 
right  will  be  established  or  recognized.  But  this  may  be 
found  from  occupancy  alone,  or  from  other  testimony  tend- 
ing to  show  such  purpose.  In  the  present  case  within  three 
months  from  the  time  administration,  was  granted,  the  sur- 
viving husband  filed  a  formal  written  election  to  take  the 
homestead  in  lieu  of  his  distributive  share,  and  he  has  con- 
tinued to  use  and  occupy  the  homestead  as  such  ever  since 
the  death  of  his  wife. 

But  appellants  contend  that^  in  making  the  quitclaim 
deeds,  he  evinced  an  election  to  take  distributive  share,  and 
that  such  election  once  made  is  conclusive  and  irrevocable. 
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That  an  election  once  made  is  oonclusive  is  conceded;  but 
appellees  contend  that  the  making  of  the  quitclaim  deeds 
to.  property  other  than  the  homestead,  did  not  evince  an 
election  to  take  a  distributive  share;  and  that  in  any  event 
the  deeds  being  inefiEective  for  want  of  acceptance  and  de- 
livery should  not  be  considered  evidence  of  an  election.  We 
do  not  see  why  the  milking  of  these  quitclaim  deeds  should 
be  considered  an  election  to  take  distributive  share.  Taken 
alone  they  are  quite  as  consistent  with  one  claim  as  the 
other,  and  when  considered  with  the  other  testimony  it  is 
perfectly  clear  that  the  grantor,  Meyer,  did  iiot  intend 
thereby  to  make  an  election  to  take  a  distributive  share. 
Indeed,  the  contrary  is  clearly  shown.  The  case  is  ruled  by 
Zwich  V.  Johns,  89  Iowa,  550 ;  Mobley  v.  Mobley,  73  Iowa, 
654,  and  other  like  cases.  Wilcox  v.  Wilcox,  89  Iowa,  388, 
and  Stephens  v.  Hay,  98  Iowa,  37,  relied  upon  by  appel- 
lants, are  not  in  point.  In  each  of  these  cases  there  was  a 
deed  of  bargain  and  sale,  or  it&  equivalent  for  the  survivor's 
one-third  in  fee;  and  in  the  Wilcox  Case  the  widow  filed 
her  petition  and  had  her  distributive  share  set  apart  before 
making  an  election  to  take  homestead.  In  the  Stephens 
case  it  also  appeared  that  the  widow's  continued  occupancy 
was  not  inconsistent  with  her  former  assertion  of  right  to  a 
distributive  share.  The  writer  and  one  other  member  of 
the  court  dissented  from  the  conclusion  in  the  Stephens 
case,  and  to  that  dissent  he  still  adheres.  But  whether 
that  case  was  ruled  correctly  or  not  it  is  not  conclusive 'here. 
There  is  no  element  of  estoppel  here  as  in  the  Wilcox  case. 
Here  the  deeds  were  not  delivered,  never  became  operative, 
and  no  one  relied  thereon  to  his  prejudice.  Appellants  are 
not  good-faith  purchasers  for  value,  and  there  are  no  equities 
in  their  favor,  as  in  some  of  the  cases  relied  upon  by  them. 

Reduced  to  its  last  analysis  the  question  is ;  Did  Rudolph 
Meyer,  in  executing  the  quitclaim  deeds  for  the  purpose  dis- 
closed, make  a  conclusive  election  to   take   a  distributive 
-share?    Manifestly  he  did  not;  and  the  decree  dismissing 
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the  petitions  and  claims  under  the  sheriff's  deeds  is  ct)rrect, 
and  it  should  be,  and  it  is,  affirmed. 


William  Jenkins,  Appellee  v.  James  Gillioan,  Appellant. 

• 
Malicious  prosecution:    probable  cause:    instruction.    In  an  ac- 

1  tion  for  malicious  prosecution  the  defendant,  to  justify  his  act, 
must  show  that  the  facts  prompting  the  prosecution  were  such 
as  would  warrant  an  ordinarily  prudent  and  cautious  person 
in  believing  that  he  had  probable  cause  for  so  doing.  The  in- 
structions in  the  instant  case  when  construed  as  a  whole  are 
held  to  state  the  correct  rule. 

Same.    In  an  action  for  malicious  prosecution  it  is  for  the  court 

2  to  say  what  facts  will  constitute  probable  cause  for  the  prose- 
cution. 

Same:    malice.    Malice  will  not  be  inferred  from  simply  doing  an 

3  act  without  ordinary  prudence  and  discretion,  but  there  must 
have  been  a  purpose  in  doing  the  wrongful  act  to  warrant  an 
inference. 

Appeal  from  Union  District  Court. —  Hon.  H.  M.  Townke, 

Judge. 

Tuesday,  July  10,  1906. 

Action  for  malicious  prosecution.  The  defendant  ap- 
peals from  judgment  rendered  on  a  verdict  against  him. — 
Reversed. 

James  0.  Bull,  for  appellant. 

Sullivans  &  Fry,  for  appellee. 

Ladd,  J. —  On  the  5tli  of  April,  1904,  the  defendant 
caused  the  plaintiff  to  he  arrested  for  the  crime  of  rohbery. 
On  preliminary  examination  the  accused  was  discharged,  and 
in  this  action  demands  damages  for  that  the  prosecution  was 
malicious  and  without  probable  cause.     In  the  course  of 
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the  trial  defendant  testified  that  in  the  night  of  February 
28,  1904,  plaintiff,  accompanied  by  Bert  Glazier,  both  being 
masked,  came  to  his  house,  and,  when  the  door  was  opened 
by  him,  presented  revolvers  and  by  threats  compelled  him 
to  give  up  a  considerable  sum  of  money.  The  plaintiff  in- 
troduced evidence  tending  to  establish  an  alibi,  and  also  that 
defendant  had  said  to  several  witnesses  that  he  did  not  know 
who  the  guilty  parties  were,  and  had  employed  a  person  to 
assist  him  in  "  ferreting  out  the  robbers." 

Sixteen  errors  are  assigned,  only  two  of  which  are  de- 
batable. After  defining  "  probable  cause,"  and  indicating 
under  what  circumstances  the  jury  might  find  that  the  de- 
1.  Malicious  fendant  acted  without  it,  the  courts  in  stating 
probable  cause,  the  alternative,  said :  "  But  if  you  find  from 
the  evidence  that  the  defendant  knew  the  plaintiff  well 
enough  to  recognize  him  by  his  voice  and  general  appear- 
ance, notwithstanding  the  disguise  used,  and  recognized  the 
clothing  worn  as  plaintiff's  clothing,  and  that  by  reason  of 
such  facts  and  the  other  facts  shown  in  evidence  the  de- 
fendant as  a  prudent  and  cautious  man  was  warranted  in  the 
belief,  and  that  he  did  so  believe,  and  that  such  facts  con- 
stituted reasonable  ground  of  suspicion,  then  you  would  be 
justified  in  finding  that  said  prosecution  was  upon  probable 
and  reasonable  cause."  This  is  criticised  (1)  because  the 
clause  "  prudent  and  cautious  man  "  is  not  limited  by  the 
word  "ordinarily  or  reasonably,"  and  (2)  for  that,  after 
stating  all  the  facts  suflBcient  to  support  the  conclusion  on 
the  part  of  the  defendant  that  the  plaintiff  was  guilty  of 
the  crime,  the  jury  was  required  to  find,  in  addition  thereto, 
"  that  such  facts  constitute  reasonable  ground  for  suspicion." 
The  standard  by  which  defendant's  conduct  should  be  tested 
is,  as  contended,  that  of  an  ordinarily  cautious  and  prudent 
man.  The  word  "  cautious,"  when  not  so  limited,  may  sug- 
gest the  idea  of  timidity,  or,  as  defined  secondarily  by  Web- 
ster: "Over  prudent;  fearful;  timorous."  McClafferty  v. 
Philpf,  151  Pa.  86  (24  Atl.  1042).  But  the  necessity  of 
Vol.  131  U.— 12 
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reasonable  grounds  of  suspicion  on  the  part  of  defendant 
had  been  impressed  upon  the  minds  of  the  jury,  and  in 
view  of  this  we  do  not  think  the  omission  of  any  qualifying 
word  before  "  prudent  and  cautious  "  was  error. 

Counsel  for  appellant  rightly  insists  that  it  was  for  the 
court  to  say  what  facts  constituted  probable  cause.  If  the 
defendant'  recognized  plaintiff  as  one  of  those  who  perpe- 
trated the  crime  alleged,  and  as  a  man  of  ordi- 
nary caution  and  prudence  believed  him  to  be 
such,  then  he  had  probable  cause  for  prosecuting  him,  and 
it  was  not  for  the  jury  to  say  whether  "  such  facts  consti- 
tuted reasonable  ground  of  suspicion."  As  said  by  another 
court,  and  approved  in  Erb  v.  Oerman-American  Insurance 
Company,  112  Iowa,  364:  "What  facts,  and  whether  par- 
ticular facts,  constitute  probable  cause,  is  a  question  exclu- 
sively for  the  court.  What  facts  exist  in  a  particular  case, 
where  there  is  a  dispute  with  reference  to  them,  is  a  ques- 
tion exclusively  for  the  jury.  When  the  facts  are  in  con- 
troversy, the  subject  of  probable  cause  should  be  submitted 
to  the  jury  either  for  specific  finding  of  the  facts,  or  with 
instructions  of  the  court  as  to  what  facts  shall  constitute 
probable  cause." 

In  another  instruction,  the  court,  after  indicating  the 
necessity  of  a  finding  of  malice,  said :     "  Malice  is  an  essen- 
tial element  which  the  plaintiff  must  show  before  he  will 
be  entitled  to  a  recovery.     Malice  is  an  act 

8.  Sami:  malice,      i         j  __<•!• 

based  upon  a  wrongful  or  improper  motive. 
It  does  not  presuppose  personal  hatred,  ill-will,  or  revenge. 
It  may  be  inferred  from  a  reckless  disregard  of  the  rights  of 
others,  such  as  show  an  evil  intent^  or  the  doing  of  an  act 
without  that  ordinary  prudence  and  discretion  which  persons 
of  mature  mind  and  sound  judgment  are  presumed  to  have, 
and  malice  may  be  inferred  from  a  want  of  probable  cause." 
Th6  sentence  criticised  is  that  which  authorized  the  juiy  to 
infer  malice  from  "  the  doing  an  act  without  that  ordinary 
prudence  and  discretion  which  persons  of  matoie  mind  and 
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sound  judgment  are  presumed  to  have."  The  doing  of  auch 
an  act  constitutes  negligence,  but  will  not  alone  warrant 
the  inference  of  malice.  Malice  is  distinguishable  from 
mere  negligence  in  that  it  arises  from  some  purpose,  while 
n^ligence  arises  from  absence  of  purpose.  The  character- 
istic of  n^ligence  is  inadvertence  or  an  absence  of  an  in- 
tent to  injure.  This  does  not  imply  that  the  act  was  done 
involuntarily  or  unconsciously,  but  merely  that  the  person 
doing  it  was  not  conscious  that  the  act  constituted  a  want 
of  reasonable  care.  Pithins  v.  8.  C,  etc.,  R.  C,  54  S.  C. 
498  (32  S.  E.  667)  ;  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
477.  If  so  conscious  the  act  becomes  malicious.  The  books 
agree  that  the  prosecution  need  not  have  been  prompted 
by  malevolence  or  any  corrupt  design,  nor  necessarily  in- 
volve spite  or  hatred  toward  the  person  accused.  It  is 
enough  if  it  be  the  result  of  any  improper  or  sinister  motive 
and  in  disregard  of  the  rights  of  others.  Mitchell  v.  Wall, 
111  Mass.  492;  Sommer  v.  Wilt,  4  Serg.  &  E.  (Pa.)  19,  or 
if  done  willfully  and  purposely.  Lemay  v.  Williams,  32 
Ark.  166.  But  to  constitute  malice  there  must  have  been 
(1)  a  motive  or  purpose,  and  (2)  it  must  have  been  an 
improper  one.  To  accuse  and  prosecute  a  person  for  crime 
without  probable  cause  is  matter  of  such  serious  conse- 
quences that  malice  may  be  inferred  therefrom,  but  not 
necessarily  so.  The  rule  is  otherwise,  however,  with  refer- 
ence to  an  ordinary  act  of  negligence,  and,  unless  the  injury 
complained  of  was  intentional,  or  so  reckless  or  wanton  as 
to  indicate  bad  faith,  malice  is  not  to  be  inferred  there- 
from. In  authorizing  the  jury  to  infer  malice  from  such 
an  act  of  defendant,  and  several  might  have  been  so  thought 
other  than  the  beginning  of  the  prosecution,  there  was  error. 
—  Reversed. 
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C.  B.  Chismoeb  v.  Anchor  Fiee  Insurance  Company, 

Appellant 

Insurance:  vacancy  clause:  waives.  The  disclosure  in  an  appli- 
cation for  insurance  that  the  applicant  holds  simply  a  sheriff's 
certificate  of  sale  of  the  property  will  not  operate  as  a  waiver 
of  a  provision  in  the  policy  that  it  shall  be  void  in  case  the 
premises  become  vacant. 

Appeal  from  Linn  District  Court. —  Hon.  J.  H.  Preston, 

Judge. 

Tuesday,  July  10,  1906. 

Action  on  an  insurance  policy.  Verdict  was  directed 
for  plaintiflF  and  judgment  entered  thereon/  The  defendant 
appeals. — Jteversed. 

Edmund  H.  McVey  and  Cooper,  Clemans  &  Lamb,  for 
appellant 

Jamison  &  Smyth,  for  appellee. 

Ladd,  J. —  The  policy  of  insurance  sued  on  was  issued 
to  the  plaintiff  upon  an  application  in  which  he  was  asked: 
"  What  is  your  title  to  the  land  on  which  the  above-described 
property  to  be  insured  is  situated  ?  '^  and  answered :  "  Sher- 
iff's certificate.  I  will  get  a  sheriff's  deed  on  June  5,  1904." 
Notwithstanding  a  condition  declaring  the  contract  void  if 
the  assured  had  less  than  a  title  in  fee  simple,  no  question  is 
raised  as  to  its  validity  on  that  ground.  The  reason  for  not 
doing  so  will  appear  later.  One  Baker  was  owner  of  the 
premises  which  had  been  sold  on  execution  to  plaintiff,  and 
a  sheriff's  certificate  of  sale  issued  accordingly.  The  house 
burned  down  April  26,  1904,  and  plaintiff  acquired  a  sher- 
iff's deed  June  13th  following.     Evidence  was  offered  tend- 
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ing  to  show  that  Baker  had  abandoned  the  house  about  10 
days  before  the  fire,  and  that  it  was  vacant  at  that  time; 
also  that  the  hazard  was  increased  by  such  vacancy.     An  ob- 
jection to  the  effect  that  issuing  a  policy  on  an  interest  such 
as  evidenced  by  the  sheriff's  certificate  of  sale  operated  as  a 
waiver  of  the  clause  of  the  policy,  providing  that  if  the  prem- 
ises insured  are  or  become  vacant  or  unoccupied  it  shkll  be 
void,  and  that  it  shall  be  suspended  during  such  vacancy, 
and  the  company  not  be  liable  for  any  loss  or  damages  ac- 
cruing in  the  meantime,  was  sustained.     This  ruling  only, 
save  that  the  verdict  was  excessive,  is  questioned.     In  the 
absence  of  any  evidence  tending  to  show  that  there  was  no 
increase  of  hazard  owing  to  the  vacancy  of  the  property, 
these  provisions  must  be  given  effect,'  unless  the  company 
is  estopped  from  insisting  upon  their  enforcement     Stolten" 
herg  v.  Continental  Ins.  Co.,  106  Iowa,  567 ;  Krell  v.  Chick- 
asaw Mut.  Fire  Ins.  Co.,  127  Iowa,  748.    And,  if  estopped 
from  setting  up  the  forfeiture  or  suspension  of  the  policy,  it 
cannot  be  said  that  independent  of  these  provisions  the  hazard 
was  necessarily  increased  by  the  vacancy  of  the  house.     In- 
surance Company  v.  Baldwin,  62  Ohio  St.  368  (57  N.  E. 
57) ;  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297  (7  Am. 
Rep.  522) ;  Gilliat  v.  Pawtuchet  Mut.  Fire  Ins.  Co.,  8  R.  I. 
282  (91  Am.  Dec.  229).     The  theory  of  an  estoppel  in  such 
a  case  is  that  the  company,  after  accepting  the  premium  and 
issuing  the  policy,  cannot  be  heard  to  urge  its  invalidity  be- 
cause of  the  existence  of  conditions  of  which  it  was  then 
aware  and  which,  by  the  terms  of  the  contract,  rendered  the 
policy  void  from  its.  inception ;  that  is,  the  issuance  of  the 
policy  under  these  circumstances  is  regarded  as  an  assurance 
to  the  insured  by  the  company  that  the  conditions  are  such 
as  to  meet  the  requirements  of  the  contract,  or,  at  least,  will 
be  so  considered,  and  "if  the  insured,  in  reliance  thereon,  re- 
ceives the  policy,  the  insurer  is  estopped  from  interposing 
the  defense  that  because  of  the  existence  of  such  conditions 
the  policy  was  void  when  issued.     Fitchner  v.  Insurance 
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Co.,  103  Iowa,  276;  Erb  v.  Insurance  Co.,  99  Iowa,  728; 
Ind.  School  Diet.  v.  Insurance  Co.,  113  Iowa,  65 ;  Welch  v. 
Fire  Ass'n  of  Philadelphia,  120  Wis.  466  (98  N.  W.  227) ; 
In  re  Millers'  &  Manufacturers'  Ins.  Co.  (Minn.)  (106  N. 
W.  485). 

The  doctrine  is  peculiar  to  the  law  of  insurance  and  is 
founded  on  the  laudable  design  of  preventing  the  perpetra- 
tion of  a  fraud  through  obtaining  a  premium  by  the  insur- 
ance of  a  policy  known  to  be  void  ah  initio.  As  an  original 
proposition  it  would  be  difficult  to  defend  this  exception  to 
the  general  rule  that  he  who  becomes  a  party  to  a  contract  is 
presumed  to  have  knowledge  of  its  contents  and  is  bound 
thereby,  unless  prevented  from  ascertaining  them  by  some 
artifice  or  deception.  But  such  contracts  are  so  common 
and  of  such  universal  use  in  the  business  world  that  they  are 
ordinarily  spoken  of  as  commodities  rather  than  individual 
agreements.  Insurance  is  bought  and  sold,  according  to 
the  speech  of  the  people.  To  oinit  reading  the  application 
before  signing  it  or  the  policy  upon  its  receipt  is  not  deemed 
negligence  as  a  matter  of  law,  as  would  be  the  case  with 
other  instruments.  Fitchner  v.  Insurance  Co.,  supra.  To 
obtain  money  as  a  premium  for  a  policy  of  insurance  known 
to  be  void  is  like  procuring  it  for  any  other  worthless  article 
known  to  be  such  on  the  pretense  that  it  has  value.  If 
the  scheme  were  to  prevail,  it  would  be  more  reprehensible 
even,  for  thereby  the  assured  would  not  only  lose  the  money 
paid  as  a  premium,  but  be  deprived  of  the  opportunity  of 
insuring  with  others  in  order  to  guard  against  great  loss. 
Notwithstanding  the  condemnation  of  the  doctrine  by  the 
majority  of  the  court  in  Northern  Assurance  Co.  v.  Grand 
View  B.  Ass'n,  183  U.  S.  308  (22  Sup.  Ct.  133,  46  L.  Ed. 
213),  it  has  the  approval  of  the  overwhelming  weight  of 
authority. 

But  the  facts  of  this  case  do  not  permit  of  its  applica- 
tion. At  the  time  the  policy  was  issued  to  plaintiff  the 
premises  were  occupied  by  the  owner.     The  house  was  not 
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vacant,  and  there  was  no  inconsistency  involved  in  issuing 
the  policy  on  plaintiff's  interest  therein  with  the  conditions 
concerning  vacancy.  This  being  true,  the  contract  was  valid 
at  its  inception,  and  the  insured  acquired  what  he  applied 
for.  Possession  by  the  owner  continued  for  nearly  a  year 
before  moving  out.  It  then  became  vacant,  and  there  is  no 
more  reason  for  saying  that,  because  plaintiff  could  neither 
move  in  nor  procure  some  one  else  to  do  so  as  his  tenant, 
owing  to  his  want  of  title,  the  company  cannot  avail  itself 
of  these  conditions,  than  had  he  been  owner  and  ignorant  of 
the  fact  of  such  vacancy  or  unable  to  find  a  tenant  That 
the  latter  circumstances  furnish  no  excuse  appears  from  Ohio 
Farmers'  Ins.  Co.  v.  Vogel  (Ind.  App.)  (78  N.  K  6.12); 
McClure  v.  Watertown  Fire  Ins.  Co.,  90  Pa.  277  (35  Am. 
Rep.  656) ;  Schuermann  v.  Ins.  Ass'n,  161  111.  437  (43  N. 
E.  1093,  52  Am.  Rep.  377) ;  Moore  v.  PJumix  Assurance 
Co.,  64  N.  H.  140  (6  Atl.  27,  10  Am.  St.  Rep.  384),  See 
Dennison  v.  Phoenix  Ins.  Co.,  52  Iowa,  457,  where  the  rule 
that  courts  may  not  add  to  or  detract  from  the  contracts 
made  by  the  parties  is  tersely  and  emphatically  expressed. 

That  the  insured's  interest  conferred  on  him  neither 
the  right  of  possession  nor  control  can  make  no  diflFerence. 
He  could  contract  for  the  insurance  of  the  house  while  oc- 
cupied by  another  and  stipulate  that  upon  its  becoming  va- 
cant the  policy  should  stand  suspended  until  occupied  again, 
precisely  as  though  he  had  been  owner,  and  this  even  though 
without  authority  to  place  any  one  in  possession.  The  par- 
ties to  the  contract  might  well  have  proceeded  on  the  theory 
that  the  possessory  use  of  the  property  was  of  such  value 
that  it  would  be  likely  to  continjie,  as  it  then  was  in  the  oc- 
cupancy of  either  the  owner  of  the  fee  or  some  one  under 
him.  The  term  of  the  policy  extended  nearly  two  years 
from  the  date  the  assured  might  obtain  a  sheriffs  deed. 

The  agreement  that  the  house  should  be  insured  when 
occupied  and  the  policy  suspended  when  vacant  was  not  lim- 
ited to  property  of  which  the  assured  might  be  in  possession 
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or  control,  and,  in  the  absence  of  any  Buch  restriction,  there 
is  no  tenable  ground  upon/which  to  decline  to  give  effect  to 
such  agreement.  The  policy  as  written  was  not  inconsistent 
with  the  interest  insured,  and  the  mere  fact  that  it  was  sus- 
pended without  fault  of  plaintiff,  but  according  to  its  terms, 
would  furnish  no  reason  for  repudiating  its  conditions.  If 
the  house  was  vacant  when  destroyed,  the  company  was  not 
liable.     The  evidence  should  have  been  received. —  Reversed. 


E.  R  Sly,  Appellant,  v.  Henry  Bell. 

Fraudulent  conveyances.  The  creditor  of  an  insolvent  debtor 
may,  with  knowledge  of  the  insolvency  and  a  fraudulent  pur- 
pose of  the  debtor,  purchase  of  him  sufficient  property  to  sat- 
isfy his  claim  and  may  pay  the  debtor  a  cash  .difference  if 
necessary;  but,  where  property  equal  in  value  of  the  claim 
might  have  been  secured,  the  purchase  of  an  additional  amount 
and  payment  therefor  with  knowledge  of  the  debtor's  wrongful 
intent  will  render  the  whole  transaction  fraudulent  at  the  suit 
of  other  creditors. 

Appeal    from    Crawford    District    Court. —  Hon.    Z.    A. 
Church,  Judge. 

Tuesday,  July  10,  1906. 

Action  in  replevin,  verdict  and  judgment  for  the  de- 
fendant.    The  plaintiff  appeals. —  Affirmed. 

Shaw  J  Sims  &  Kueh'nle,  for  appellant 

F.  C.  Gilcrest,  for  appellee. 

Ladd,  J. —  The  defendant,  as  sheriff  of  Crawford 
county,  levied  an  execution  May  23,  1903,  on  eight  head  of 
cattle,  a  wagon,  and  two  sets  of  harness,  as  the  property  of 
M.  F.  Sly,  who,  with  Ella  H.  Sly,  his  wife,  had  confessed 
judgment  in  favor  of  W.  and  J.  G.  Hinn  for  $2,376  March 
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13th  previous.  The  property  was  sold  and  proceeds  applied 
on  the  judgment.  Before  doing  so,  however,  defendant  ex- 
acted an  indemnifying  bond,  thereby  waiving  notice  of  plain- 
tiffs claim  of  ownership  by  virtue  of  a  bill  of  sale,  covering 
this  and  other  property,  executed  by  M.  F.  Sly  to  his  brother, 
the  plaintiff,  February  25,  1903,  and  in  this  action  the  latter 
prayed  judgment  for  the  value  of  the  property  taken  and 
sold.  '  The  defense  interposed  was  that  the  purpose  of  tho 
bill  of  sale  was  to  hinder,  delay,  or  defraud  the  creditors 
of  the  judgment  debtor.  The  evidence  showed  that  one-half 
of  the  indebtedness  fell  due  March  1,  1903,  but  that  prior 
thereto,  and  on  February  21st,  M.  F.  Sly  and  his  wife  con- 
veyed the  farm  on  which  they  resided  to  plaintiff,  and  four 
days  later  M.  F.  Sly  alone  executed  to  him  a  bill  of  sale 
covering  all  his  personal  property  except  household  furni- 
ture; that  the  agreed  consideration  for  the  land  was  an  as- 
sumption of  a  mortgage  thereon  of  $3,600  and  the  applica- 
tion of  $1,200  on  a  note  executed  by  M.  F.  Sly  to  plaintiff 
for  $960  dated  March  27,  1885,  payable  in  one  year,  and 
that  for  the  personal  property  was  $1,000,  of  which  $275  was 
paid  in  cash  and  the  remainder  applied  in  a  satisfaction  of 
the  note. 

Appellant  complains  of  several  instructions,  but,  in  view 
of  our  conclusion  that  the  evidence  of  fraud  was  conclusive, 
these  need  not  be  considered.  The  judgment  defendant 
candidly  admitted  that  his  purpose  in  executing  the  bill  of 
sale  was  to  hinder  and  delay,  if  not  to  defeat,  the  collection 
of  the  indebtedness  owing  W.  and  J.  G.  Hinn.  This  was 
made  known  to  the  plaintiff,  and  he  fully  understood  the 
object  sought  to  be  attained.  If,  notwithstanding  this,  he 
had  taken  the  property  at  a  fair  price  in  satisfaction  of  his 
claim  against  his  brother  without  paying  in  cash  more  than 
was  reasonably  necessary  to  effect  the  collection  of  the  in- 
debtedness owing  him,  and  therein  had  acted  in  good  faith, 
the  transaction  must  have  been  upheld.  Thompson  v.  Zyjch- 
mayer  (Iowa)  (not  officially  reported)  94  N.  W.  477;  Stroff 
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V.  Swafford  Bros.,  81  Iowa,  699;  Bosenheim  v.  FlanderSj 
114  Iowa,  293. 

But,  while  a  vigilant  creditor  may  procure  payment  of 
his  claim  against  a  failing  or  insolvent  debtor  by  a  purchase 
of  his  property,  he  must  not  go  beyond  the  permissible  pur- 
pose of  securing  his  own  demand.  The  whole  purpose  of 
the  creditor  must  be  the  payment  of  the  debt.  He  will  not 
be  allowed  to  go  beyond  this  and  confer  a  benefit  on  the 
debtor.  This  is  the  boundary  of  the  reward  and  protection 
the  law  gives  to  the  vigilant  creditor.  In  effecting  this  pur- 
pose he  must  not  unnecessarily  hinder  or  delay  other  cred- 
itors, or  impair  their  rights,  by  placing  it  in  the  power  of 
the  debtor  to  Screen  a  part  of  the  proceeds ;  the  creditor  hav- 
ing knowledge  thereof  or  of  facts  sufficient  to  create  rea- 
sonable belief  that  such  is  his  intention.  When,  therefore,  a 
creditor  purchases  property  from  his  debtor,  a  part  of  the 
consideration  being  the  payment  of  an  antecedent  debt  and 
a  part  money  paid,  the  rules  applicable  are  the  same  as  to 
purchasers  on  a  new  consideration;  the  payment  of  a  just 
debt  being  a  circumstance  to  be  considered  as  bearing  on  the 
bona  fides  of  the  transaction.  If,  however,  the  payment  of 
money  in  part  has  been  reasonably  necessary  in  order  to 
effect  the  collection  of  the  debt,  this  will  not  invalidate  the 
transaction.  The  rule  is  thus  stated  in  Bump  on  Fraudulent 
Conveyances  194:  "Although  the  purchase  exceeds  the 
amount  of  the  indebtedness,  still,  if  the  excess  is  reason- 
ably necessary  for  attaining  the  lawful  purpose  of  satisfy- 
ing the  actual  debt,  the  purchase  to  the  whole  extent  may  be 
attributed  to  the  same  motive  of  self-interest,  and  therefore 
the  mere  fact  of  the  excess  does  not  invalidate  the  transac- 
tion, unless  there  are  other  circumstances  tending  to  show  a 
fraudulent  intent  on  the  part  of  the  purchaser.''  This  nec- 
essity is  not  created  by  the  unyielding  demand  of  the  debtor 
for  cash,  but  must  arise  from  the  nature,  condition,  or  situa- 
tion of  the  property.  Thus,  in  Levy  &  Co.  v.  Williams,  79 
Ala.  171,  the  debtor  insisted  that  the  creditor  buy  three 
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tracts  of  land  when  one  would  have  satisfied  the  indebted- 
ness^ and  the  court  held  the  necessity  was  not  thereby  shown, 
but  that,  on  the  contrary,  this  advised  the  creditor  that  the 
object  of  the  sale  was  not  the  payment  of  an  honest  debt  but 
the  conversion  of  real  estate  into  money  because  money  was 
"  more  easily  shuffled  out  of  sight  than  land,^^  and  the  pay- 
ment of  the  debt  was  merely  a  means  to  accomplish  that 
object  See,  also,  Maddox  v.  Reynolds,  69  Ark.  541  (64 
S.  W.  266).  An  insolvent  debtor  cannot  be  denied  the  right 
to  dispose  of  his  property,  but  the  design  in  so  doing  must 
be  the  appropriation  of  all  the  proceeds  to  the  satisfaction 
of  his  debts,  and,  if  the  creditor  who  purchases  his  property 
acts  upon  the  reasonable  expectation  that  they  will  be  so  ap- 
plied, he  is  not  chargeable  with  participation  in  the  secret 
fraudulent  intent  of  the  debtor.  These  principles  are  fully 
established  by  the  authorities.  Rankin  v,  Vandiver,  78  Ala. 
662;  Fargerson  v.  Hall,  99  Ala.  209  (13  South.  302) ;  Mc- 
Veagh  v.  Baxter,  82  Mo.  518 ;  Leinkauff  v.  Frenkle,  80  Ala. 
137;  Young  v.  StalKngs,  5  B.  Mon.  (Ky.)  307;  McDonald 
V.  Oavnt,  30  Kan.  693  (2  Pac.  871)  ;  Oppenheimer  v.  Onck- 
enheimer,  39  Fla.  617  (23  South.  9) ;  Carl  &  Tohey  Co.  v. 
Real  &  Fletcher  Grocery  Co.,  64  Ark.  373  (42  S.  W.  665) ; 
Henney  Buggy  Co.  v.  Ashenfelter,  60  Neb.  1  (82  N.  W. 
118,  83  Am.  St  Eep.  503).  See  20  Cyc.  478,  for  collection 
of  authorities. 

In  the  case  at  bar,  the  judgment  defendant  was  in- 
solvent The  bill  of  sale  and  deed  conveyed  to  his  brother, 
the  plaintiff,  all  his  property.  After  applying  the  difference 
between  the  mortgage  on  the  land  assumed  by  plaintiff  and 
the  price  agreed  on  the  note,  there  remained  $725  unpaid. 
They  then  agreed  upon  $1,000  as  the  price  of  the  personal 
property  included  in  the  bill  of  sale,  described  as  follows: 
"One  (1)  thoroughbred  Hereford  bull  (Reputation).  One 
(1)  thoroughbred  Hereford  cow  (Mabel)  and  increase. 
Five  (5)  grade  Hereford  cows  and  increase.  Two  (2)  grade 
Hereford  yearling  heifers  and  increase.     Two   (2)   grade 
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Hereford  bull  calves.  One  (1)  gray  gelding.  One  (1)  bay 
gelding.  One  (1)  dun  colored  mare.  Ten  (10)  head  of 
hogs  and  increase.  Two  (2)  lumber  wagons.  One  feed 
grinder.  Three  (3)  sets  of  harness.  One  Case  plow.  One 
iron  harrow."  The  balance  of  $275  was  paid  in  cash.  It 
is  too  manifest  for  argument  that  this  payment  was  unneces- 
sary for  the  collection  of  the  indebtedness.  Items  in  value 
to  this  amount  might  readily  have  been  omitted.  None  of 
them  are  shown  to  have  been  exempt,  though  M.  F.  Sly  was 
allowed  by  the  sheriff  to  select  two  cows,  two  calves,  and  a 
team,  at  the  time  of  the  levy  of  execution  without  otherwise 
claiming  to  own  them.  This  was  several  months  after  the 
execution  of  the  bill  of  sale,  and  whether  the  stock  so  selected 
was  included  therein,  or  was  then  exempt^  does  not  appear. 
The  presumption,  iu  the  absence  of  evidence  to  the  contrary, 
is  that  property  is  not  exempt  Moreover,  this  matter  does 
not  appear  to  have  entered  into  the  negotiations  of  these  par- 
ties. The  transfer  was  entirely  without  reference  to  exemp- 
tions and  the  money  was  paid  with  the  understanding  that 
the  sale  was  being  made  to  hinder  and  delay  creditors  in  the 
collection  of  their  claims.  The  payment  of  money  without 
the  necessity  of  so  doing  in  connection  with  the  antecedent 
indebtedness,  with  knowledge  of  M.  Sly's  design  to  hinder 
and  delay  his  creditors  by  effecting  the  sale,  amounted  to 
participation  in  his  unlawful  purpose  precisely  as  though 
the  entire  consideration  had  been  new  and  rendered  the 
entire  transaction  fraudulent.  Rosenheim  v.  Flanders,  114 
Iowa,  291.  It  follows  that,  as  the  verdict  for  defendant 
might  have  been  directed,  the  errors,  if  any,  in  the  instruc- 
tions, were  without  prejudice. —  Affirmed. 
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W.  H.  CoLK  V.  Gates  Luhbeb  Co.,  Appellant.     Gordon 
\  Elliott  and  M.  F.  Edwards,  Special  Claimants, 

Costs:     APPOKTIONMENT :      RECOVERY   FROM    SUCCESSFUL   PARTY.     On    the 

reference  of  a  cause  by  agreement  of  the  parties,  the  claims 
for  services  of  the  referee  and  stenographer  fall  within  the 
provisions  of  Code,  section  3855,  relating  to  the  liability  of 
the  successful  party  for  costs;  but  where  the  costs  of  an  action 
are  taxed  by  the  court,  one-half  against  each  of  the  parties, 
such  claimants  cannot  compel  the  successful  party  to  pay  more 
than  on-half  of  their  costs. 

Appeal  from  Butler  District  Court. —  Hon.  Clifford  P. 
Smith,  Judge. 

Tuesday,  July  10,  1906. 

Appeals  from  an  order  requiring  the  Gates  Lumber 
Company  to  pay  a  part  of  the  claimants'  bills  for  servicea 
The  opinion  states  the  facts. —  Affirmed. 

C.  M.  &  0.  E.  Oreene,  for  appellant.  Gates  Lumber  Co. 
Edwards  &  Camp,  for  appellees. 

Sherwin,  J. —  The  original  suit  was  brought  by  Cole 
against  the  lumber  company  for  a  partnership  accounting. 
It  was  referred  by  agreement  of  the  parties  to  M.  F.  Ed- 
wards for  trial  and  a  report  to  the  court  of  his  finding  of 
fact,  *^^d  tis  conclusion  of  law  thereon.  The  claimant  El- 
liott was  selected  by  the  parties  to  take  the  testimony  before 
the  referee  and  to  extend  his  shorthand  notes,  and  furnish 
each  party  a  carbon  copy  thereof.  The  work  thus  agreed 
upon  was  performed  by  both  of  the  claimants.  The  lumber 
company  was  successful  in  the  suit,  but  the  court  ordered 
that  each  party  should  pay  one-half  of  the  costs  of  the  action 
to   be   taxed   by   the   clerk,   including   the   items   of  costs 
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specifically  named  in  the  report  of  the  referee,  among  which 
were  the  items  of  $83  for  the  services  of  Elliott  and  $Q15.47 
for  the  referee's  services  and  disbursements.  After  the  judg- 
ment in  the  original  case  the  lumber  company  filed  receipts 
with  the  clerk  of  the  court  covering  $183.15  and  paid  him 
$74.71  in  cash.  A  fee  bill  execution  against  Cole  was  re- 
turned unsatisfied,  and  there  can  be  no  question  as  to  his 
financial  irresponsibility.  The  special  claimants,  Edwards 
and  Elliott,  filed  in  the  original  case  a  motion  to  recover  their 
fees  from  the  lumber  company  under  the  provisions  of  section 
3855  of  the  Code.  This  motion  contained  two  propositions: 
First,  that  the  defendant  was  liable  for  one-half  of  the  fees 
under  the  order  of  the  court  taxing  the  costs;  and,  second, 
that  it  was  liable  for  the  full  amount  thereof.  The  court 
found  for  the  claimants  on  their  first  claim,  and  rendered 
judgment  against  the  defendant  for  the  sum  of  $74.53 ;  such 
sum  being  the  difference  between  the  sum  paid  to  the  clerk, 
$74.71,  and  one-half  of  the  amount  of  their  claims.  The 
clerk  was  also  ordered  to  pay  the  claimants  the  $74.71  paid 
to  him  by  the  defendant     Both  parties  appeal. 

As  we  have  already  said,  Edwards  and  Elliott  base  their 
right  to  recover  against  the  defendant  on  section  3855  of  the 
Code,  which  provides  "  that  all  costs  accrued  at  the  instance 
of  the  successful  party  which  cannot  be  collected  of  the  other 
party  may  be  recovered  on  motion  by  the  person  entitled 
to  them  against  the  successful  party."  Such  being  the 
claim,  we  need  not  determine  the  right  of  the  defendant  to 
satisfy  the  judgment  against  him  for  costs  by  filing  receipts 
for  costs  accrued  to  other  parties,  for  under  this  statute  his 
liability  to  the  claimants  cannot  be  affected  by  his  liability 
to  others,  or  by  the  payment  of  other  costs  taxed  against  him. 
To  entitle  the  claimants  to  recover  under  this  statute  it  is 
only  necessary  that  they  show  that  their  costs  accrued  at  the 
defendant's  instance,  and  that  they  cannot  be  collected  of  the 
other  party.  We  think  the  reference  of  the  case  by  agree- 
ment, and  the  selection  of  Mr.  Edwards  as  the  referee,  and 
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of  Mr.  Elliott  as  the  reporter,  also  by  agreement,  brings  the 
case  within  the  purview  of  the  statute  permitting  recovery 
when  costs  have  accrued  at  the  instance  of  the  successful 
party.  While  the  order  of  reference  was  made  by  the  court, 
it  was  based  upon  their  consent  and  agreement.  The  referee 
and  reporter  were  selected  by  them,  and  their  services  were 
performed  at  their  instance,  or  in  other  words,  upon  their 
request  and  solicitation. 

A  more  difficult  question  is  presented  by  the  appeal  of 
the  claimants;  that  is,  whether  they  may  recover  of  the  de- 
fendant the  full  amoimt  of  their  costs,  or  only  one-half  there- 
of. The  appellees  contend  that  the  obligation  of  the  parties 
was  joint  and  several,  and  that  the  defendant  is  therefore 
liable  for  the  entire  amount.  A  promisor  may,  of  course, 
bind  himself  in  any  manner  that  he  chooses,  and  hence  the 
real  question  to  determine  is  the  intention.  In  the  instant 
case  this  does  not  very  clearly  appear  because  of  the  peculiar 
nature  of  the  transaction.  Here  were  antagonistic  parties 
agreeing  to  the  reference  of  an  equity  case,  and  others  accept- 
ing employment  under  the  agreement  with  full  knowledge  of 
the  situation,  and  with  the  further  knowledge  that  the  court 
might  order  a  division  of  the  costs,  as  it  did,  and  we  think 
it  fair  to  presume  that  none  of  the  parties  then  contemplated 
or  intended  any  liability  on  the  part  of  either  litigant  beyond 
one-half  of  the  cost  of  the  service.  It  is  the  usual  practice 
in  such  cases  for  each  side  to  become  responsible  for  one-half 
of  the  fees  of  the  referee  and  reporter. 

We  therefore  think  the  judgment  of  the  trial  court 
equitable  and  just  under  the  circumstances,  and  it  is  affirmed 
on  both  appeals. —  Affinned' 
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William  Anders,  Appellant,   v.  City  of  West  Union. 

Sidewalks:    care  of  same:     instruction.     It  is  the  duty  of  a  city 

1  to  exercise  ordinary  care  to  discover  latent  as  well  as  apparent 
defects  in  a  sidewalk  and  to  keep  the  walk  in  an  ordinary  safe 
condition. 

Negligence  of  city:    evidence.    Proof  that  upon  tearing  up  a  walk 

2  the  stringers  were  found  in  a  decayed  condition  was  not  of 
itself  sufficient  to  show  negligence  on  the  part  of  city. 

Appeal  from  Fayette  -District  Court. —  Hon.  L.  E.  Fellows, 

Judge. 

Tuesday,  July  10,  1906. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  reason  of  a  defect  in  defendant's  sidewalk.  Ver- 
dict and  judgment  for  defendant.  Plaintiff  appeals. —  Af- 
finned, 

E.  E.  Homer,  H.  P.  Hancock,  and  A.  F.  Anders,  for 
appellant 

Ainsworth  &  Estey  and  D.  W.  Clements,  for  appellee. 

McClain,  C.  J. —  The  alleged  negligence  of  defendant 
was  in  failing  to  discover  and  remedy  an  unsafe  and  dan- 
gerous condition  of  a  sidewalk  resulting  from  the  decay  of 
the  wooden  stringers  running  lengthwise  of  the  walk,  so  that 
the  cross-planks  of  the  walk  became  loose,  with  the  result 
that  when  plaintiff  and  a  person  walking  with  him  met  an- 
other person  on  such  walk,  and  the  latter,  turning  out  for 
the  purpose  of  passing,  stepped  on  the  outside  end  of  one 
of  the  cross-planks,  it  tipped  up  and  caused  the  plaintiff  to 
trip  and  fall.  The  complaint  for  appellant  is  that  the  court 
erred  in  not  properly  instructing  the  jury  with  reference  to 


July  1906]    Andebs  v.  CJitt  op  West  TTnion.  193 

the  duty  of  the  defendant  to  discover  and  remedy  such  dan- 
gerous condition. 

On  this  question  the  instruction  of  the  court  was  that  it 
is  the  duty  of  a  municipal  corporation  to  keep  its  sidewalk  in 
a  reasonahly  safe  condition  for  travel,  and  that  plaintiff  must 
prove  by  preponderance  of  the  evidence  that  the  city  had 
negligently  failed  to  keep  the  walk  at  the  place  of  the  acci- 
dent reasonably  safe  for  travel;  and  further  that  the  city 
officials  were  chargeable  with  notice  of  defects  in  sidewalks 
by  reason  of  decay  of  stringers  to  the  same  extent  and  in  the 
same  manner  as  they  would  be  chargeable  with  notice  of 
defects  that  were  plainly  to  be  seen,  and  to  no  greater  ex- 
tent; and  further  that,  as  to  all  defects  either  apparent  or 
latent,  the  law  requires  the  exercise  of  ordinary  care  to 
ascertain  the  condition  of  sidewalks  and  keep  them  in  an 
ordinarily  safe  condition  for  travel.  The  court  refused 
an  instruction  asked  by  plaintiff  to  the  effect  that  a  munici- 
pal corporation  is  held  to  have  notice  of  dangerous  defects 
in  its  sidewalks  arising  from  the  natural  wear  and  decay 
whenever  such  condition  has  existed  so  long  that,  in  the 
exercise  of  reasonable  oversight  and  care  by  the  officials 
of  the  municipality,  it  should  have  been  discovered  and 
remedied. 

It  is  not  claimed  that  the  jury  were  not  properly  in- 
structed  with  reference  to  the  duty  of  the  city  to  repair  after 
it  had  notice  through  its  officers  of  an  apparent  and  obvious 
1.  Sidewalks:  defect,  but  the  Contention  is  that,  as  the  evi- 
instrSction.  '  dcucc  tended  to  show  the  wooden  stringers 
were  originally  laid  on  the  ground  and  the  walk  had  re- 
mained without  change  or  repair  for  about  eight  years, 
the  city  was  bound  to  know  that  it  might  have  become  in  a 
dangerous  condition  by  reason  of  the  natural  decay  of  the 
stringers,  and  should  have  made  some  inspection  to  ascer- 
tain its  condition,  although  no  defects  had  become  apparent 
to  casual  inspection.  In  cases  relating  to  bridges  it  has  been 
held  that  there  is  a  duty  to  inspect  for  the  purpose  of  dis- 
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oovering  a  defective  condition  due  to  the  decay  of  timbers 
which  may  not  be  apparent  without  such  inspection.  Perry 
V.  Clarke  County,  120  Iowa,  96;  Rapho  v.  Moore,  68  Pa. 
404  (8  Am,  Eep.  202).  The  instruction  given  by  the  court 
charges  the  defendant  with  the  exercise  of  ordinary  care 
as  to  all  defects  either  apparent  or  latent  to  ascertain  the 
condition  of  the  walk  and  keep  it  in  an  ordinarily  safe  con- 
dition, and  it  seems  to  us  that  this  instruction  states  the  cor- 
rect rule.  Smith  v.  Sioux  City,  119  Iowa,  50;  Padelford  v. 
Eagle  Orove,  117  Iowa,  616 ;  Fumell  v.  St.  Paul,  20  Minn. 
117  (Gil.  101)  ;  La  Salle  v.  PoHerfield,  138  lU.  114  (27  N. 
E.  937) ;  Denver  v.  Dean,  10  Colo.  375  (16  Pac.  30,  3  Am. 
St  Eep.  594) ;  Bonebrake  v.  Board  of  Commissioners,  141 
Ind.  62  (40  N.  E.  141).  So  far  as  there  was  any  evidence 
to  support  it>  the  instruction  covers  the  instruction  asked, 
and  it  also  covers  the  propositions  presented  in  other  in- 
structions submitted  by  the  plaintiff.    . 

The  difficulty  with  the  instructions  asked  is,  through- 
out, that  they  assume  negligence  by  reason  of  the  age  of  the 
walk  without  any  evidence  that  in  the  exercise  of  reason- 
able care  the  officials  of  the  city  should  have  known  that  the 
stringers  were  so  far  decayed  that  the  walk  was  dangerous. 

Evidence  that,  when  the  walk  was  torn  up  soon  after 
the  accident,  the  stringers  were  found  in  a  decayed  condi- 
«.  NioLXCTNci  tion  was  not  sufficient  in  itself  to  show  negli- 
dence.  *  gencc  ou  the  part  of  the  city.     As  a  matter  of 

fact  there  is  no  showing  that  the  city  did  not  make  reason- 
able inspection. 

Finding  that  the  alleged  errors  have  no  foundation  in 
the  record,  the  judgment  of  the  trial  court  is  affirmed. 


State  op  Iowa,  Appellee,  v.  F.  W.  Spikeb,  Appellant. 

Forgery:  admissions  of  defendant.  On  a  prosecution  for  forgery 
in  raising  a  check,  the  admission  of  defendant  that  he  *'  put  on 
a  little"  was  competent 
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Appeal  from  Cass  District  Court. —  Hon.  N.  W.  Macy, 

Judge. 

Tuesday,  July  10,  1906. 

IiroiCTMBNT  for  ^forgery.  Verdict  and  judgment  of 
guilty,  and  defendant  appeals. —  Affirmed. 

Follett  &  Curtis,  for  appellant 

Charles  W.  Mullan,  Attomey-Qeneral,  and  Lawrence  De 
Qraff,  Assistant  Attorney-General,  for  the  State. 

Deembb,  J. —  Defendant  is  charged  with  having  altered 
a  check,  which  was  given  him  by  one  Herstein,  from  "  Six 
and  90/100*'  to  "Sixteen  and  90/100  Dollars."  There 
was  testimony  tending  to  show  such  alteration,  although  de- 
fendant denied  it;  and  the  verdict  has  ample  support  in  the 
evidence.  To  review  the  testimony  is  not  our  custom,  and 
there  is  no  reascm  for  departing  from  that  rule  in  this  in- 
stance. The  trial  court,  over  defendant's  objection,  ad- 
mitted the  testimony  of  one  Scharf,  to  the  effect  thdt  he 
(defendant)  admitted  that  he  had  "  put  on  a  little  "  on  the 
check.     The  ruling  was  manifestly  correct 

^o  error  appears,  and  the  judgment  is  affirmed. 


Thb  Iwdependbttt  School  Distbiot  of  McCowen,  Appel- 
lant, V.  The  Local  Boabd  of  Review,  The  Independ- 
ent School  Distbict  of  Jackson,  Ed  Andebson  and 
Ebic  Wahl,  Appellees. 

Taxation:  assessment:  power  of  board  of  review.  A  board  of  re- 
view has  no  authority  to  determine  in  what  locality  personal 
property  shall  be  assessed,  or  to  transfer  it  when  listed  by  the 
assessor  from  one  district  to  another. 
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Appeal  from  Page  District  Court. —  Hon.  A.  B.  Thornell, 

Judge. 

Tuesday,  July  10,  1906. 

The  territory  of  the  Independent  School  District  of 
McCowen  lies  contiguous  to  that  of  the  Independent  School 
District  of  Jackson,  and  both  are  wholly  within  Nodaway 
township  in  Page  county.  A  tract  of  land  fenced  and  cross- 
fenced  without  reference  to  section  or  half  section  lines  and 
not  fenced  on  the  lines  separating  the  above  districts,  con- 
sisting of  about  one  thousand  one  hundred  acres,  owned  by 
Ed  Anderson,  was  operated  as  one  farm.  About  two-thirds 
of  the  land,  including  most  of  the  pasture  and  bam,  lies  in 
the  McCowen  district,  while  the  other  one-third,  on  which 
was  located  a  dwelling  house  in  which  Eric  Wahl,  who  as 
partner  of  Anderson,  managed  the  farm,  resided  with  his 
family,  was  in  the  Jackson  district,  and  his  children  at- 
tended the  school  therein.  The  cattle  and  colts  were  owned 
by  these  men  as  partners,  but  one-half  was  assessed  to  each 

*  and  the  assessment  with  that  of  the  horses  and  mules  be- 
longing to  Wahl  amounted  to  $7,432,  and  all  were  kept  the 
greater  part  of  the  year  preceding  January  1,  1905,  on  the 
land  in  the  McCowen  district  and  was  owned 'by  them  on 
that  day.     Anderson  lives  in  another  county.     The  assessor 

^entered  the  property  as  assessable  for  school  purposes  in  the 
Jackson  district.  Anderson  and  Wahl  had  a  large  amount 
of  live  stock  which  was  kept  on  the  land  in  the  latter  district 
during  the  time  referred  to.  The  residence  mentioned  is  the 
only  one  on  the  farm,  and  WahPs  family  the  only  one  living 
thereon.  Neither  Wahl  nor  Anderson  have  made  any  com- 
plaint as  to  the  assessment;  but  both  object  to  having  any 
part  of  the  property  assessed  for  the  benefit  of  the  McCowen  . 
district.  The  directors  of  the  latter  district  presented  a  peti- 
tion reciting,  in  substance,  the  foregoing  facts  and  praying 
that  the  matters  stated  be  looked  into  and  that  property, 
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such  as  should  be,  be  entered  for  assessment  in  the  McCowen 
district,  to  the  local  board  of  review  of  Nodaway  township. 
The  defendants  moved  that  it  be  dismissed  for  want  of  ^ 
jurisdiction.  This  was  overruled,  but,  on  hearing,  relief, 
denied.  Thereupon  an  appeal  was  taken  to  the  district 
court,  where  the  motion  was  refiled  and  sustained.  The  pe- 
titioners again  appeal. —  Affirmed. 

O.  I.  Miller,  for  appellant 

Parslow  &  Peters,  for  appellees. 

Ladd,  J. —  The  personal  property  of  Anderson  and 
Wahl  was  entirely  in  Nodaway  township.  But  the  farm 
was  in  the  different  Independent  School  Districts  of  Jack- 
son and  McCowen  districts  which  were  contiguous.  It  was 
assessed  as  in  the  Independent  School  District  of  Jackson,  in 
which  the  only  dwelling  house  on  the  premises  was  located 
and  whose  school  the  children  residing  therein  attended.  A 
large  portion  of  this  property  was  kept  in  the  Independent 
District  of  McCowen  the  greater  part  of  the  year,  and  by 
petition  it  requested  the  local  board  of  review  of  Nodaway 
township  to  cause  the  stock  so  kept  to  be  entered  on  the 
assessment  roll  as  in  that  school  district  This  request  was 
based  on  section  1313  of  the  Code,  providing  that:  "If 
personal  property  not  consisting  of  moneys,  credits,  corpora- 
tion or  other  shares  of  stocks  or  bonds  has  been  kept  in  an- 
other assessment  district  the  greater  part  of  the  year  pre- 
ceding the  first  of  January  or  portion  of  that  period  during 
which  it  was  owned  by  the  person  subjected  to  taxation 
therefor,  it  shall  be  taxed  where  it  has  been  so  kept.'^  It 
is  doubtful,  to  say  the  least,  whether  by  "assessment  dis- 
tricts "  is  meant  any  subdivision  less  than  those  having  an 
assessor  and  a  local  board  of  review.  Indeed,  it  would  seem 
that  within  the  township  personal  property  might  well  be 
assessed  to  the  owner  in  the  school  district  where  he  resides, 
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as  such  district  must  have  the  burden  of  furnishing  school 
facilities  for  the  members  of  his  family  of  school  age.  If 
so  construed,  both  districts  were  in  the  same  assessment  dis- 
trict, and  this  statute  is  without  application. 

But  the  district  court  put  its  decision  on  another  ground, 
and  held  that  the  local  board  of  review  was  without  author- 
ity to  determine  the  issue  raised.  It  is  conceded  that  such 
tribunals  are  without  power  save  as  conferred  by  statute. 
Cooley  on  Taxation  (2d  Ed.)  418;  Jaggard  on  Taxation, 
378.  After  providing  that  the  township  trustees  shall  con- 
stitute the  board  of  review  and  the  times  of  meeting,  section 
1370  of  the  Code  empowers  the  board  to  "  adjust  assess- 
ments for  the  township  ...  by  raising  or  lowering 
the  assessment  of  any  person,  partnership,  corporation  or 
association  as  to  any  or  all  of  the  items  of  his  assessment, 
in  such  manner  as  to  secure  the  listing  of  property  at  its 
actual  value  and  shall  also  add  to  the  assessment  rolls  any 
taxable  property  not  included  therein,  assessing  the  same 
in  the  name  of  the  owner  thereof,  as  the  assessor  should 
have  done."  Section  1371  requires  the  township  clerk  to 
keep  a  record  of  the  proceedings  and  the  assessor  to  "  make 
upon  the  assessment  rolls  all  corrections  or  additions  di- 
rected by  the  board.  At  such  meetings  it  shall  be  the  duty 
of  the  assessor  to  read  each  and  every  taxpayer's  name  and 
the  assessment  on  the  assessor's  books,  and,  if  the  assessment 
is  approved,  pass  to  the  next  name.  After  checking  the  same 
the  board  shall  then  take  up  the  unchecked  names  in  alpha- 
betical order,  and  raise  or  lower  the  same  as  in  their  opinion 
will  be  just;  checking  off  each  taxpayer  as  the  same  is  ad- 
justed." The  next  section  has  reference  to  the  giving  of 
notice  of  the  raising  of  assessments  and  an  opportunity  of 
being  heard.  Section  1373  relates  to  the  complaint  of  any 
person  aggrieved  by  the  action  of  the  assessor  and  the  ap- 
peal to  the  district  court  from  the  decision  of  the  board  of 
review. 

Conceding  that  these  statutes  should  be  liberally  oon- 


Jvlj  1906]  Statb  v.  Ha&teb,  199 

y 

strued,  they  do  not  confer  authority  on  the  local  board  of 
review  to  transfer  property  for  assessment  purposes  from 
one  school  district  to  another.  By  section  1370  it  may  ad- 
just the  assessments  of  the  township.  But  how?  This  is 
not  left  to  its  decretion.  It  is  to  be  done  by  ^^  raising  or 
lowering  the  assessments  in  such  manner  as  to  secure  the 
listing  of  property  at  its  taxable  value."  It  may  "  add  to 
the  assessment  rolls  any  taxable  property  not  included 
therein."  If  the  property  is  included,  the  board  is  with- 
out authority  to  enter  on  the  assessment  rolls.  This  clearly 
appears  from  what  follows,  for  it  is  to  assess  '^  the  same 
in  the  name  of  the  owner  thereof  as  the  assessor  should  have 
done."  That  in  adding  personal  property  to  the  rolls  the 
board  should  do  so  in  the  proper  location  is  doubtless  true, 
for  this  is  as  the  assessor  should  have  done.  But  this  is  an 
entirely  different  matter  from  determining  in  what  par- 
ticular locality  the  property  on  the  rolls  should  have  been 
assessed  and  transferring  it  from  one  to  another  or  one  dis- 
trict to  another.  Such  authority  is  not  expressed  and  cannot 
be  implied  from  the  most  liberal  construction  of  the  section. 
That  such  was  not  the  intention  of  the  Legislature  appears 
from  the  sections  following.  Some  things  appear  to  have*^ 
been  left  entirely  to  the  assessor,  and  one  of  these  is  the 
determination  of  the  locality  within  the  township  at  which 
personal  property  shall  be  entered  on  the  assessment  rolls. 
This  the  statutes  neither  by  letter  or  in  spirit  authorize 
the  local  board  to  review,  and  the  district  court  rightly  held 
that  it  acquired  no  jurisdiction  by  the  appeal. —  Affirmed. 


State  of  Iowa  v.  John  C.  Hakteb,  Appellant 

Perjury:  sufficiency  of  indictment.  In  charging  perjury  it  is 
not  necessary  to  expressly  allege  the  name  and  authority  of 
the  person  administering  the  oath  to  defendant,  if  the  facts 
stated  make  it  judicially  appear  that  such  officer  had  authority 
and  jurisdiction  to  administer  oaths. 
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Appeal  from  Henry  District  Court. — How.  W.  S,  With- 

Row,  Judge. 

Tuesday,  July  10,  1906. 

Under  an  indictment  for  perjury,  defendant  was  con- 
victed and  sentenced,  and  from  the  judgment  he  prosecutes 
this  appeal. — Affirmed. 

E,  S.  Combs  and  James  Hourihan,  for  appellant. 

Chas.  TV.  Mullan,  Attorney-General,  and  Lawrence  De 
draff.  Assistant  Attorney-General,  for  the  State. 

McClain,  C.  J. —  The  sole  objection  to  the  judgment, 
urged  in  various  ways  is  that  the  indictment  charging  the 
defendant  with  perjury  was  insuflBcient  in  not  properly 
charging  the  name  or  authority  of  the  person  by  whom  the 
oath  was  administered.  The  allegation  was  that  defendant 
appeared  as  a  witness  on  the  trial  of  a  criminal  prosecu- 
tion in  the  district  court  of  Henry  county,  "  and  was  then 
and  there  duly  sworn  before  the  duly  authorized  clerk  of 
said  court."  The  provision  of  the  statute  (Code,  section 
5296)  is  that:  "  In  an  indictment  for  perjury  ...  it 
is  sufficient  to  set  forth  ...  in  what  court  or  before 
whom  the  oath  alleged  to  be  false  was  taken  and  that  the 
court  or  person  before  whom  it  was  taken  had  authority  to 
administer  the  same."  This  section  is  in  practically  the 
same  language  in  this  respect  as  St.  23  Geo.  II,  chapter  11, 
which  has  been  held  to  be  declaratory  of  the  common  law. 
St.  Clair  v.  State ,  11  Tex.  Grim.  App.  297;  Bishop,  New 
Criminal  Procedure,  sections  907,  910a.  We  are  not  justi- 
fied therefore  in  giving  the  statute  a  strict  interpretation  as 
though  its  object  were  to  set  forth  specifically  the  technical 
requirements  as  to  what  the  indictment  should  show,  but 
rather  we  are  to  give  it  effect  as  a  remedial  statute  relieving 
the  prosecution  from  undue  technical  requirements  which 
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may  have  been  recognized  in  the  English  courts  as  to  the 
all^ations  in  prosecutions  for  perjury. 

It  is  evident  that  the  purpose  of  the  statute  was  to  make 
it  unnecessary  to  specifically  set  out  the  authority  of  the 
court  or  person  to  administer  Ihe  oath.     For  instance,  it  has 
been  held,  applying  the  corresponding  section  of  the  Code 
of  1873,  that  it  is  suflScient  to  charge  that  the  defendant 
was  "  duly  sworn,"  without  alleging  that  an  oatii  was  ad- 
ministered.    State  V.  O^Hagan,  38  Iowa,  504.     Certainly, 
if  it  was  sufficient  in  that  case  to  allege  that  defendant  "  took 
his  oath  before  said  court,"  it  is  sufficient  in  this  case  to 
charge  that  defendant  "  was  then  and  there  duly  sworn  be- 
fore the  duly  authorized  clerk  of  said  court"  in  a  trial  in 
the  district  court  of  Henry  county,  for  as  a  matter  of  law 
the  clerk  of  the  district  court  has  authority  to  administer 
oaths  in  proceedings  before  that  court  (Code,  section  393), 
and  the  judicial  notice  which  the  court  will  take  of  that  fact 
renders  allegation  and  proof  thereof  unnecessary.     United 
States  V.  Lehman  (D.  C.)  39  Fed.  49;  BabcocJe  v.  United 
States  (C.  C.)  34  Fed.  873;  2  McClain,  Crim.  Law,  section 
875.     "  The  jurisdiction  and  authority  of  the  officer  to  ad- 
minister the  oath  must  be  shown  by  proper  averment     But 
this  may  be  done  either  by  express  averment  that  the  official 
had  such  jurisdiction  and  authority  or  by  setting  out  such 
facts  as  make  it  judicially  to  appear  that  he  had  such  au- 
thority and  jurisdiction."     State  v.  Cunningham,  66  Iowa, 
94.     It  appearing  that  the  oath  was  administered  by  a  court 
or  person  authorized  to  administer  oaths,  the  allegation  that 
such  court  or  person  had  the  right  and  authority  to  do  so 
would  be  purely  allegation  of  law  and  therefore  unneces- 
sary.    State  V.  Clough,  111  Iowa,  714.     "  The  setting  forth 
of  the  commission  or  the  particular  powers  of  the  officer  and 
the  source  whence  they  are  derived  is  not  necessary,  if  he 
is  alleged  to  hold  an  office  which  apparently  confers  upon 
him  the  authority  to  administer  the  oath  in  the  particular 
case  specified."     United  States  v.  Wilcox,  4  Blatchf.   (U. 
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S.)  391,  Fed.  Cas.  No.  16,692.  Moreover,  the  court  is  pre- 
sumed to  have  authority  to  administer  oaths  to  witnesses,, 
and  the  act  of  the  clerk  of  the  court  in  administering  such 
an  oath  is  presumed  to  have  been  done  under  the  authority 
of  the  court.  Masterson  v.  State,  144  Ind.  240  (43  N.  E. 
138) ;  State  v.  Caywood,  96  Iowa,  367  (65  N.  W.  385) ; 
Keator  v.  People,  32  Mich.  484 ;  State  v.  Spencer,  6  Or.  152. 
Coimsel  for  appellant  rely  upon  State  v.  Nickerson,  46 
Iowa,  447,  but  that  case  was  one  where  the  allegation  was 
that  the  oath  was  administered  by  a  referee.  If  as  a  mat- 
ter of  law  a  referee  has  authority  to  administer  oaths  in  pro- 
ceedings before  him,  then  the  allegation  required  in  that 
case  of  such  authority  would  seem  to  be  wholly  useless,  for 
it  certainly  cannot  be  essential  in  a  pleading  of  any  kind  to 
allege  as  a  matter  of  fact  a  purely  legal  conclusion,  of  which 
uo  proof  would  be  necessary.  But  the  court  assumed  that 
it  was  necessary  in  that  case  to  prove  as  a  matter  of  fact 
that  the  referee  had  authority  to  administer  an  oath,  and,  if 
this  was  so,  then  the  holding  of  the  court  that  such  fact 
must  be  alleged  was  proper.  If  there  could  be  referees 
without  authority  to  administer  oaths,  then  the  allegation  of 
the  authority  of  the  particular  referee  would  be  an  essential 
Allegation  of  fact.  United  States  v.  Wilcox,  4  Bktchf.  (U. 
S.)  391,  Fed.  Gas.  No.  16,692.  A  person  cannot  be  con- 
victed of  perjury  in  taking  a  false  oath  before  one  not 
empowered  by  law  to  administer  oaths,  and  the  facts  essen- 
tial to  show  such  authority  must  appear.  State  v.  Phippen, 
62  Iowa,  54.  If  it  is  unnecessary  in  an  allegation  that  the 
oath  was  administered  by  or  before  the  court  to  specifically 
state  the  name  of  the  judge  or  other  person  administering  the 
oath,  it  must  be  equally  unnecessary  to  allege  the  name  of 
the  particular  person  who  was  the  clerk  of  the  court,  where 
the  allegation  is  that  the  oath  was  administered  by  the  clerk. 
The  specific  time  and  place  when  and  where  the  oath  was 
administered,  and  the  specific  court  in  which  the  oath  was 
administered,  were  stated  in  the  indictment,  and,  if  it  were 
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important  to  the  defendant  to  know  who  was  at  that  time 
the  clerk  of  the  court,  liiat  fact  could  be  ascertained  from 
the  public  records.  The  court  will  take  judicial  notice  of 
the  fact.  White  v.  Rankin,  90  Ala.  541  (8  South.  118) ;  1 
JoneSj^  Evidence,  section  109. 

The  judgment  of  the  trial  court  sentencing  the  defend- 
ant for  the  offense  of  which  he  was  found  guilty  is  therefore 
affirmed* 


Blanche  McKee  v.  Banks  Mousbb,  Appellant. 

Marriac^e  contract:     proof:     breach.     To   sustain  an   action   for 

1  "breach  of  marriage  contract  an  acceptance  of  the  offer  of  mar- 
riage need  not  be  in  express  words,  but  may  be  implied  from 
the  acts  and  conduct  of  the  parties. 

Same:    evidence.    Evidence  reviewed  and  held  sufficient  to  const!- 

2  tute  an  acceptance  of  a  marriage  proposal. 

Same:    prejudice.    Where  the  other  evidence  was  sufficient  to  es- 

3  tablish  a  marriage  contract,  evidence  of  declarations  concern- 
ing the  engagement,  if  improperly  admitted,  was  without  preju- 
dice. 

Evidence  of  marriage  contract    Where  the  plaintiff  was  relying  on 

4  the  renewal  of  a  former  marriage  contract  and  defendant  de- 
nied both  the  original  contract  and  the  renewal,  it  was  compe- 
tent to  show  the  first  engagement  and  the  relation  of  the  parties 
prior  to  plaintiff's  dismissal  in  proof  of  the  renewal  at  the 
time  alleged. 

Same:     instructions.     Where  the  jury  was  plainly  told    that  to 

5  support  the  action  for  breach  of  promise  a  mutual  engagement 
must  be  shown,  a  further  instruction  that  the  jury  should 
consider  all  the  proven  facts  in  determining  whether  at  the 
time  plaintiff  claimed  the  engagement  was  made  defendant 
promised  to  marry  her,  was  not  objectionable  as  permitting  a 
recovery  upon  proof  of  the  promise  without  showing  an  ac- 
ceptance. 

Breach  of  promise:    damages.    In  determining  the  damage  for  the 

6  breach  of  a  marriage  contract  the  jury  may  consider  both  de- 
fendant's actual  and  reputed  wealth. 
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Appeal  from  Washington  District   Court. —  Hon.   W.   G. 
Clements,  Judge. 

Tuesday,  July  10,  1906. 

Suit  to  recover  damages  for  breach  of  a  contract  of 
marriage.  Trial  to  a  jury,  and  verdict  and  judgment  for 
the  plaintiff.     The  defendant  appeals. —  Affirmed. 

Wilson  &  Wilson,  for  appellant 

8.W.  &  J.  L.  BrooJehartj  for  appellee. 

Sheewin,  J. —  The  parties  to  this  suit  entered  into  a 
contract  of  marriage  which  was  terminated  by  the  plaintiff's 
dismissal  of  the  defendant  in  December,  1901.     She  claims 

1.  marbxagb  that  the  contract  was  renewed  in  September, 
S?S^"reach.  1903,  and  that  it  was  breached  by  the  de- 
fendant's marriage  to  another  in  1904.  The  appellant's 
most  serious  contention  is  that  there  is  no  evidence  of  a 
mutual  promise  at  that  time;  that  is,  that  no  acceptance 
on  the  part  of  the  plaintiff  is  shown.  To  sustain  an  action 
of  this  kind  it  is,  of  course,  necessary  to  prove  a  mutual 
agreement,  but  the  acceptance  of  an  offer  of  marriage  need 
not  be  in  so  many  words.  It  may  be  implied  from  the  acts 
of  the  parties  and  from  the  relations  assumed  by  them  at 
the  time  of  and  subsequent  to  the  offer.  Robinson  v,  Craver, 
88  Iowa,  381. 

The  evidence  shows  that  at  the  time  of  the  September, 
1903,  meeting  the  differences  which  had  arisen  between  them 
prior  to  the  dismissal  in  1901  W0re  canvassed  and  disposed 

2.  Same:  eyi-  ^^>  ^°^  *^?*  ^  marriage  in  the  near  future  was 
^^'  then  suggested  by  the  defendant  The  cul- 
mination of  this  meeting  is  described  thus  by  the  plaintiff : 
"  He  said  that  we  had  had  one  of  our  good  old  times,  and  I 
said  yes,  I  was  glad.  He  said  we  had  a  clear  understanding, 
and  I  said  yes  I  was  glad  that  everything  was  straightened 
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up,  and  there  would  be  no  more^  misunderstanding  between 
us,  and  he  said  yes  he  was  glad  too,  and  he  kissed  me  good- 
bye at  the  door."  If  this  testimony  of  the  plaintiff  be  true, 
and  the  jury  evidently  so  found,  it  is  entirely  suflScient  to 
prove  a  mutual  promise  at  that  time.  He  would  be  a  dull 
suitor,  indeed,  who  would  require  more  or  different  evi- 
dence of  an  acceptance  of  his  renewal  of  an  offer  of  marriage, 
and  we  are  not  surprised  that  the  jury  found  a  mutual 
promise. 

The  court  permitted  the  plaintiff  to  testify  that  she 
communicated  to  her  mother  the  fact  of  her  engagement  to 
the  defendant,  and  the  ruling  is  questioned.  There  is  a  con- 
«.  Sams:  prejtj-     ^^^^  ^^  ^®  cascs  ou  this  poiut,  and  wc  are  not 

**"^  entirely  satisfied  that  such  testimony  is  ad- 

missible, although  this  court  has  held  that  acts  showing 
preparation  for  marriage  are  admissible  to  prove  an  accept- 
ance on  the  part  of  the  plaintiff,  and  the  declarations  of  the 
party  are  held  competent  for  the  same  purpose.  See  Eobin- 
son  V.  Graver,  supra,  and  Thurston  v.  Cavenor,  8  Iowa,  155. 
Without  deciding  whether  such  declarations  are  admissible 
to  prove  an  acceptance,  we  are  clearly  of  opinion  that  no 
prejudice  resulted  to  the  defendant  from  the  plaintiff's  testi- 
mony because  her  other  testimony  clearly  showed  a  promise 
on  her  part,  and  the  alleged  declaration  to  her  mother,  testi- 
fied to  by  herself  alone,  neither  strengthened  nor  made  more 
manifest  that  fact. 

The  court  also  received  evidence  of  the  relation  of  the 
parties  prior  to  the  dismissal  in  December,  1901.  There 
was  no  error  in  this.  The  plaintiff  relied  upon  a  renewal  of 
4.  Evidence  of       e  prcvious  coutract  of  marriage,  and  both  the 

SJISJ.  original  contract  and  the  renewal  were  denied 

by*  the  appellant.  It  was  therefore  competent  for  the  plain- 
tiff to  show  the  former  engagement  and  the  relation  existing 
between  them  prior  to  September,  1903,  for  the  purpose  of 
proving  the  renewal  alleged  to  have  been  made  at  that  par- 
ticular time.     3  Elliott  on  Evidence,  sections  1869-1872. 
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Before  the  dismissal  to  which  we  have  already  referred, 
the  defendant  paid  some  attention  to  his  present  wife,  as  he 
claims,  upon  the  request  of  the  plaintiff,  and  he  now  urges 

6.  Same:     inatruc-  ^^^    ^^^    plaiutiflF    is    CStoppcd    OU    aCCOUUt    of 

tiona.  g^^j^  request     There  is  a  conflict  in  the  evi- 

dence touching  this  matter,  but  whichever  may  be  right  in 
relation  thereto  is  of  no  consequence,  for  the  plaintiff  has  no 
cause  of  action,  unless  there  was  a  renewal  of  the  engage- 
ment in  September,  1903.  Instruction  9  is '  criticised  be- 
cause the  jury  was  told  therein  "that  in  determining  the 
question  whether  or  not  about  September,  1903,  the  defend- 
ant promised  to  marry  plaintiff,  you  will  consider-  all  the 
facts  and  circumstances  proven"  on  the  triaL^'  It  is  said 
that  it  conveyed  the  idea  that  proof  of  a  promise  without 
an  acceptance  thereof  would  be  sufficient  to  entitle  the  plain- 
tiff to  recover.  Such  could  not  have  been  the  understanding 
of  the  jury,  however,  for  in  the  seventh  and  eighth  instruc- 
tions the  court  distinctly  told  the  jury  that  there  must  be  a 
mutual  engagement  shown. 

The  instruction  as  to  the  measure  of  damages  is  said  to 

be  erroneous  because  it  permitted  double  damages  and  the 

consideration  of  both  the  actual  and  reputed  wealth  of  the 

6.  Brbach  of       defendant.     The  instruction  did  not  permit 

F»<MiisE.    am-   ^Q^^g  damages^  and  it  is  proper  to  consider 

both  the  actual  and  reputed  wealth  of  the  defendant.  Rime 
V.  Rater,  108  Iowa,  61 ;  Geiger  v.  Payne,  102  Iowa,  581 ; 
Royal  V.  Smith,  40  Iowa,  615;  Vierling  v.  Binder,  113  Iowa, 
337. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment must  be  and  it  is  affirmed. 
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LoTJis  J.   Kelsey,  Appellee,  v.   Continental  Casualty       m 
Company,  Appellant 

Accidental  inrarance:    construction  of  policy:    vajuance  by  parol. 

1  Where  a  policy  of  accidental  insurance  plainly  defines  the 
terms  and  conditions  on  which  the  insured  may  recover,  parol 
evidence^  in  the  absence  of  allegations  of  fraud,  is  inadmissible 
to  establish  representations  of  an  agent,  or  an  understanding 
by  the  insured  that  indemnity  could  be  recovered  on  conditions 
clearly  excluded  by  the  terms  of  the  policy. 

Contracts:    proof  of   oral  addition.    The   parol    provisions   of   a 

2  contract,  partly  in  writing  and  partly  oral,  can  only  be  proven 
where  something  is  added  to  the  writing  not  inconsistent 
therewith. 

Evidence:    waiver  of  objection.    Upon  the  introduction,  over  ob- 

3  jection,  of  incompetent  evidence  relative  to  representations  of 
an  agent  in  procuring  insurance,  the  fact  that  the  objecting 
party  afterward  called  and  examined  the  agent  as  to  the 
transaction  was  not  a  waiver  of  the  right  to  insist  on  the  ob- 
jection. 

Appeal  from  Dvhuque  District  Court. —  Hon.  Feed  O'Don- 
NBGLL,  Judge. 

TuBSDAT,  July  10,  1906. 

Action  at  law  upon  a  policy  of  accident  insurance. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
—  Reversed. 

Longueville,  Kitsinger  &  Longueville,  for  appellant. 

Bonson,  Kenline  &  Roedell,  for  appellee. 

Weaver,  J. —  The  policy  in  suit  insures  the  plaintiff 
against  personal  injury  in  his  occupation  as  locomotive  fire- 
man, when  such  injuries  arise  from  purely  accidental  causes, 
and,  solely  and  independently  of  all  other  causes,   neces- 
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Barily  result  in:  (1)  In  the  death  of  the  insured;  in  which 
case  the  company  undertakes  to  pay  to  his  wife  an  indemnity 
of  $1,000;  (2)  In  the  loss  of  one  hand  or  one  foot;  one-half 
of  the  death  indemnity  will  he  paid  to  the  insured.  (3) 
In  the  loss  of  one  eye;  one-fourth  of  the  death  indemnity 
will  be  so  paid.  (4)  In  the  loss  of  both  hands  or  both  feet 
or  one  hand  and  one  foot ;  the  whole  of  the  indenmily  will 
be  so  paid.  (5)  In  the  loss  of  said  members  of  the  body, 
where  the  policy  does  not  provide  for  death  indemnity, 
weekly  benefits  will  be  paid.  (6)  "In  the  loss  of  life,  limbs, 
sight,  or  time,  as  above  provided,  from  unnecessary  exposure 
to  danger,  or  to  obvious  risk  of  injury,  or  from  hernia, 
orchitis,  fits,  vertigo,  somnambulism,"  etc.,  "  then  in  all  such 
cases  the  limit  of  the  company's  liability  shall  be  one-tenth 
the  amount  which  would  otherwise  be  payable  under  this 
policy,  anything  herein  to  the  contrary  notwithstanding." 
(7)  Immaterial  to  the  present  case.  (8)  "  In  his  total  loss 
of  time  by  reason  of  injury  not  otherwise  herein  provided 
for,  at  once  arising  from  inability  to  engage  in  any  business 
or  occupation,  a  weekly  indemnity  of  $15  for  such  period 
of  continuous  loss  of  time,  not  exceeding  fifty-two  weeks." 

During  the  period  covered  by  his  policy  the  locomotive 
engine  on  which  plaintiff  was  employed  was  struck  by  an- 
other engine  throwing  plaintiff  violently  down  upon  the 
shovel  sheet  producing  hernia  upon  his  right  side  and  bruis- 
ing him  to  some  extent  otherwise.  Within  a  year  after  the 
date  of  such  injury  this  action  was  begun.  The  petition 
sets  up  the  issuance  of  the  policy  and  its  terms,  and  plain- 
tiff's injury  as  aforesaid,  and  further  avers  that  by  reason 
of  the  language  of  the  policy  and  representations  made  to 
him  by  defendant's  agent  at  the  time  the  application  was 
taken,  he  was  led  to  understand  and  believe,  and  did  under- 
stand and  believe,  that  defendant  undertook  and  agreed  to 
pay  a  weekly  indenmity  of  $15  for  his  loss  of  time  not  ex- 
ceeding fifty-two  weeks  caused  by  bodily  injuries,  including 
rupture  produced  through  external  violence  and  accidental 
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causes  and  necessarily  resulting  in  his  total  loss  of  time, 
and  that  the  hernia  mentioned  in  the  sixth  clause  of  the  pol- 
icy referred  solely  to  hernia  existing  at  or  before  the  date 
of  the  injury  and  not  directly  produced  by  an  accident  oc- 
curring while  the  policy  was  in  force.  It  is  further  alleged 
that  by  reason  of  the  injuries  received  by  the  plaintiff  as 
aforesaid  he  suffered  a  total  loss  of  time  for  a  continuous 
period  of  thirty  weeks  for  which  he  demands  judgment  un- 
der the  provisions  of  the  eighth  clause  of  ihe  policy  herein- 
before  quoted.  A  motion  to  strike  from  .the  petition  the 
allegation  as  to  representations  made  by  the  agent  having 
been  overruled,  the  defendant  answered  admitting  its  cor- 
porate capacity,  but  denying  all  other  allegations  of  ihe 
petition. 

Upon  the  trial  in  the  district  court  the  plaintiff  as  a 
witness  in  his  own  behalf  was  permitted,  over  the  objection 
of  the  appellant,  to  testify  that  the  agent  taking  his  applica- 
1-  i'JjJSSkc*^  ^^^  ^^^  *^®  policy  in  suit  assured  him  that  if 
S'poliS'^"*  hurt  by  purely  accidental  means  he  would 
wwaceby  rcccive  su  indemnity  for  the  loss  of  time  re- 
sulting therefrom  in  the  simi  of  $15  per  week  and  that  where 
hernia  was  found,  if  it  existed  prior  to  the  accident,  the 
indemnity  would  be  but  one-tenth  of  the  full  weekly  benefits 
but  where  such  hernia  was  produced  by  the  accident  full 
benefits  would  be  paid.  Upon  the  point  raised  by  the  ob- 
jection to  this  testimony  the  court  instructed  the  jury  as 
follows : 

(8)  If  you  beUeve  from  a  preponderance  of  the  evidence 
that  plaintiff  at  the  time  he  was  solicited  to  take  a  policy  in 
the  defendant  company,  by  its  agent.  Coulter,  he  was  in- 
formed by  said  Coulter  that  in  case  he  was  injured  and  the 
injury  resulted  in  a  hernia,  that  he  could  recover  the  $15 
indemnity  for  total  loss  of  time,  and  that  plaintiff  relied  on 
such  statement  and  so  imderstood  the  policy  to  mean,  from 
such  statement,  of  said  agent,  then  if  you  believe  plaintiff 
was  injured  by  external,  violent,  and  purely  accidental  causes, 

Vol.  131  lA.— 14 
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and  the  injury  resulted  solely  and  independently  of  all  other 
causes  except  the  accident,  and  plaintiff  suffered  a  hernia 
from  such  injury  or  as  part  of  the  injury,  and  by  reason  of 
such  hernia  he  suffered  a  total  loss  of  time  during  which  time 
he  was  unable  to  engage  in  any  business  or  occupation,  then 
for  the  time  so  lost,  which  was  continuous,  and  not  inter- 
rupted by  a  period  when  he  did  not  lose  time  as  above  pro- 
vided, he  would  be  entitled  to  recover  $15  per  week  therefor. 
(9)  If  at  the  time  plaintiff  was  solicited  to  insure  in 
defendant  company  by  the  agent  of  defendant,  he  was  in- 
formed by  the  agent  that  if  he  was  injured  so  as  to  cause 
hernia,  and  he  suffered  therefrom  a  total  loss  of  time,  that 
under  the  provisions  of  said  paragraph  6  he  would  only  re- 
ceive one-tenth  of  the  $15  per  week  indemnity  and  plaintiff 
so  understood  from  said  agent  that  the  policy  so  provided, 
then  in  such  case,  he  could  only  recover  $1.50  per  week  for 
actual  loss  of  time. 

The  question  presented  by  these  rulings  and  instruc- 
tions is  first  in  importance  and  is  given  principal  attention 
in  the  arguments  by  counsel.  We  are  constrained  to  believe 
that  the  court  should  have  sustained  the  appellant's  objection 
to  the  testimony,  and  that  the  instructions  above  quoted 
should  not  have  been  given.  For  the  purposes  of  this  case 
it  may  be  conceded  that  the  agent  of  an  insurance  company 
may  under  some  circumstances  waive  conditions  of  forfeit- 
ure, and  that  where  the  provisions  of  the  contract  are  am- 
biguous  or  fairly  susceptible  of  more  than  one  construction 
it  will  be  interpreted  according  to  the  meaning  which  the 
company  or  its  agent  had  reason  to  believe  the  insured  placed 
upon  it,  when  he  received  the  policy.  But  we  find  no  room 
for  the  application  of  either  principle  to  the  case  before  us. 
There  is  no  claim  nor  is  there  any  evidence  tending  to  show 
that  the  agent  attempted  to  waive  the  effect  of  any  for- 
feiture clause  in  the  policy.  Neither  do  we  find  any  am- 
biguity in  the  policy  so  far  as  the  clause  in  controversy  is 
concerned.  As  we  have  seen,  it  provides  for  indemnity  for 
certain  injuries  accidently  occasioned  and  resulting,  solely 
and  independently  of  all  other  causes,  (1)  in  death;  (2)  in 
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loss  of  hand  or  foot;  (3)  in  loss  of  eye;  (4)  in  loss  of  both 
hands,  or  both  feet,  or  one  hand  and  one  foot;  (5)  in  loss 
of  such  members,  where  no  death  indemnity  is  provided; 
and  (6)  for  one-tenth  of  full  indemnity  or  benefit  where  the 
injury  results  in  loss  of  life,  limbs,  sight,  or  time,  as  above 
provided,  from  unnecessary  exposure  to  danger  or  to  obvious 
risk  of  injury,  or  from  hernia.  In  our  judgment  this  lan- 
guage is  open  to  but  one  interpretation,  and  that  is  that  for 
loss  of  time,  resulting  wholly  or  in  part  from  hernia  acci- 
dently  produced,  the  amount  which  the  company  undertakes 
to  pay  is  but  one-tenth  of  the  indemnity  or  benefits  which 
the  insured  would  be  entitled  to  receive  for  a  like  loss  of 
time  occasioned  by  injuries  not  enumerated  as  being  within 
the  exceptions  or  restrictions  contained  in  said  sixth  clause 
of  the  policy. 

We  think  no  case  goes  to  the  extent  of  holding  that  a 
person  insuring  life,  limb,  or  property  may  be  allowed  to 
show  that  he  understood  or  was  told  by  the  agent  that  the 
promised  indemnity  should  be  construed  to  include  a  risk 
which  by  the  express  terms  of  the  writing  is  excluded.  Cer- 
tainly this  is  true  where,  as  in  this  case,  no  fraud  or  deceit 
is  alleged  or  shown  as  to  what  terms  are  in  fact  contained 
in  the  policy.  The  plaintiff  makes  no  claim  that  he  did  not 
know  just  what  the  language  of  the  policy  was  in  respect 
thereto.  On  the  contrary,  his  testimony  implies  that  he  did 
know  the  provision  contained  in  the  sixth  clause  of  the 
policy,  but  says  that  the  agent  assured  him  that  the  excep- 
tion or  limitation  there  expressed  was  applicable  only  to 
hernia  which  existed  at  the  time  when  the  policy  was  issued 
or  at  the  time  of  the  injury.  To  allow  this  claim  to  prevail 
would  be  to  do  away  entirely  with  the  effect  which  the  law 
has  always  given  to  written  contracts,  and  enable  the  insured 
by  dint  of  parbl  evidence  to  eliminate  any  and  every  pro- 
vision which  limits  or  restricts  the  insurer's  liability,  and 
make  not  only  the  fact  of  insurance,  but  the  nature  and  ox- 
tent  of  the  risk,  determinable  in  every  case,  not  by  the  writ- 
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ten  agreement^  but  by  parol  proof  of  prior  and  contemporary 
oral  statements  and  conversations.  See  Congower  v.  Asso- 
ciation, 94  Iowa,  499;  Bouss  v,  Creglow,  103  Iowa,  60; 
Insurance  Co.  v.  Ruse,  8  Ga.  534 ;  Finney  v.  Insurance  Co., 
8  Mete.  (Mass.)  348  (41  Am-  Dec.  515) ;  Insurance  Co.  v. 
Holzgrafe,  53  HI.  516  (5  Am.  Rep.  64)  ;  Knudson  v.  Legion 
of  Honor,  7  S.  D.  214  (63  N.  W.  911) ;  Mvmford  v.  Hal- 
lett,  1  Johns.  (N.  Y.)  433;  Lewis  v.  Thatcher,  15  Mass. 
431 ;  Thompson  v.  Insurance  Co.,  104  XJ.  S.  252  (26  L.  Ed. 
765)  ;  Russell  v.  Russell,  64  Ala.  500. 

Nor  does  the  present  case  come  within  the  rule  of  the 
precedents  which  recognize  the  doctrine  that  contracts  may 
exist  partly  in  writing  and  partly  in  parol.  Such  contracts 
2.  coNTiACTs:       are  never  upheld  where  the  alleged  oral  part 

addftiona?'^  Bcrves  merely  to  eliminate  or  destroy  the  ef- 
fect of  the  writing.  It  is  only  where  it  adds  some  stipulation 
which  is  not  necessarily  inconsistent  with  the  writing  that  a 
contemporaneous  oral  agreement  will  be  upheld.  Thomas 
V.  8cutt,  127  N.  Y.  138  (27  N.  E.  961) ;  Chapin  v.  Dobson, 
78  N.  Y.  74  (34  Am.  Eep.  512) ;  Case  v.  Bridge  Co.,  134 
K  Y.  78  (31  K  E.  254).  What  plaintiff  insists  upon  in 
this  case  is  not  a  waiver,  but  is  a  claim  of  right  to  ignore 
the  terms  of  the  policy  and  recover  upon  an  oral  agreement 
of  an  altogether  different  character. 

We  are  unable  to  agree  with  appellee  that,  even  if  the 
trial  court  was  in  error  upon  the  question  we  have  discussed, 
there  was  no  prejudice  of  which  complaint  can  be  made. 
8.  evidkncb:        The  mere  fact  that  appellant,  after  this  evi- 

JeSoL**  °  dence  had  been  introduced  over  its  objection, 
called  and  used  the  agent  as  a  witness  concerning  the  nego- 
tiations with  plaintiff  for  the  policy,  would  not  operate  as  a 
waiver  of  its  right  to  insist  upon  the  error  in  overruling  such 
objection. 

As  this  conclusion  calls  for  a  reversal  of  the  judgment 
below,  and  other  questions  argued  will  not  necessarily  arise 
on  a  retrial,  we  shall  not  extend  this  opinion  to  consider 
them. —  Reversed. 
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L.  M.  Bioix>w  y.  W.  H.  Bitteb,  Superintendent  and  Super- 
visor, Appellant 

Highways:    estabushmknt  :    pkesujcption.    Where  a  board  of  su- 

1  pervisors  acquired  jurisdiction  in  a  proceeding  to  establish  a 
highway  a  presumption  as  to  the  legality  of  subsequent  pro- 
ceedings arises. 

Appeal:    abstract:    amendment.    Where    the    appellee    argues    a 

2  question  on  appeal  which  was  not  raised  in  the  trial  court,  the 
appellant  may  file  an  amendment  to  his  abstract  to  show  the 
record  on  the  point  thus  raised,  and  the  objection  that  it  was 
filed  after  argument  will  not  obtain. 

Highways:    adverse  possession.    One  purchasing  land  along  which 

3  a  highway  has  been  legally  established  is  charged  with  notice 
of  its  statutory  width  and.  cannot  acquire  title  to  any  portion 
of  the  same  by  mere  adverse  possession  unsupported  by  claim 
of  right  or  color  of  title. 

Highways:    occupancy   and   improvement:    estoppel.    The    public 

4  may  be  estopped  from  interfering  with  a  landowner's  posses- 
sion of  a  portion  of  the  highway,  where  he  has  made  valuable 
improvements  which  have  been  knowingly  permitted  to  remain 
thereon  for  a  long  time;  but  the  mere  planting  of  a  willow 
hedge  on  a  portion  of  the  highway  so  occupied  which  has  re- 
mained for  a  period  of  twenty  years  will  not  work  such  an 
estoppel. 

Appeal  from  Jasper  District  Court. —  Hon.  W.  G.  Clbm- 
BNTSy  Jndga 

Tuesday,  July  10,  1906. 

Suit  to  enjoin  the  removal  of  the  plaintiffs  fence  from 
the  public  highway.  Judgment  for  plaintiff,  from  which 
the  defendant  appeals. —  Reversed. 

McElroy  &  Cox,  for  appellant 

E.  J.  SaJman,  for  appellea 
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Sheewin,  J, —  The  plaintiff  is  the  owner  of  the  N.  E. 
%  of  section  16  in  Newton  township,  Jasper  county,  Iowa ; 
he  and  a  brother  having  purchased  the  same  in  1868.  In 
1866  the  board  of  supervisors  of  said  county  established  a 
public  highway  in  said  township  extending  from  the  north- 
east comer  of  section  28  north  along  intervening  section 
lines  to  the  northeast  comer  of  section  4.  The  road  thus 
established  passed  along  the  east  side  of  the  plaintiff's  quar- 
ter section  of  land.  In  1869  the  plaintiff  and  his  brother 
built  a  fence  along  the  east  side  of  said  quarter  section  plac- 
ing it  in  the  established  highway,  and  it  has  been  maintained 
along  practically  the  same  line  ever  since.  In  1904  the  de- 
fendant threatened  to  remove  the  fence  from  the  highway, 
and  this  action  was  brought  to  restrain  him  from  so  doing. 

Although  the  question  does  not  seem  to  have  been  raised 
in  the  trial  court,  the  appellee  contends  here  that  the  high- 
way in  question  was  not  legally  established  because  it  is  not 
1.  Highways:  fihowu  by  the  rccord  that  the  board  acquired 
^e«umptiaa. '  jurisdiction.  Since  the  appellee's  argument 
was  filed,  however,  the  appellant  has  filed  additional  ab- 
stracts which  show  that  the  preliminary  notice  required  by 
sections  824  and  825  of  the  Revision  of  1860  was  given  by 
posting  the  same  as  required  by  said  section,  and  that  a 
correct  plat  of  the  road  was  filed  as  a  part  of  the  commis- 
sioners' report.  We  think  there  can  be  no  question  as  to 
the  jurisdiction  of  the  board,  and,  it  having  acquired  juris- 
diction in  the  manner  prescribed  by  law,  every  presumption 
thereafter  is  in  favor  of  the  legality  of  its  proceedings. 
State  of  Iowa  v.  Berry,  12  Iowa,  58 ;  Keyes  &  Crawford  v. 
Tail,  19  Iowa,  123. 

The  appellee  filed  a  motion  to  strike  the  amendments 
to  the  appellant's  abstract  because  they  were  filed  after  his 
argument,  and  the  motion  was  submitted  with  the  case. 
8.  Apfbal:  Ordinarily  the  abstract  should  be  complete  be- 

Smendm'ent.      forc  the  advcrsc  party  is  required  to  argue,  but 
it  often  happens  that  an  amendment  is  made  necessary  by 
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the  presentation  in  argument  of  a  question  not  raised  in  the 
trial  court,  and  in  such  case  it  is  the  rule  to  permit  an 
amendment  which  will  show  the  true  record  on  the  point 
thus  made.  Nothing  more  was  covered  by  the  amendments 
in  this  case,  and  the  motion  to  strike  is  therefore  overruled. 

It  is  undisputed  that  the  plaintiff  has  been  in  posses- 
sion of  the  strip  of  highway  inclosed  by  his  fence  ever  since 
the  fence  was  built  in  1869,  and  that  he  has  cultivated  and 
s.  HicHWAYa:  Otherwise  used  it  during  all  of  said  time,  and 
session.  it  is  also  Undisputed  that  the  rest  of  the  high- 

way has  been  traveled  and  used  by  the  public  during  said 
time.  He  pleads  adverse  possession  and  relies  thereon,  and 
he  has  also,  in  a  way,  pleaded  an  estoppel  on  which  he  relies. 
It  is  unnecessary  to  devote  any  considerable  time  to  the  claim 
of  adverse  possession.  While  the  record  of  the  board  is 
silent  as  to  the  width  of  the  highway,  it  was  established 
sixty-six  feet  wide  by  virtue  of  section  820  of  the  Revision, 
which  provided  that  all  roads  thereafter  established  "  must 
be  sixty-six  feet  in  width  unless  otherwise  specially  di- 
rected." Bae  V,  Miller,  99  Iowa,  650.  This  statute  was 
in  force  when  the  road  was  established,  and  when  the  plain- 
tiff and  his  brother  purchased  they  were  charged  with  notice 
of  the  width  thereof  fixed  by  law.  Title  by  adverse  posses- 
sion can  in  no  event  be  acquired  by  mere  possession.  There 
must  be  an  honest  claim  of  right  or  color  of  title.  Further- 
more, title  by  adverse  possession  alone  cannot  be  acquired 
against  the  public.  The  public  may  be  estopped  by  its  con- 
duct, but  the  statute  of  limitations  will  not  run  against  the 
sovereign  or  its  agencies.  MarJcham  v.  City  of  Anamosa, 
122  Iowa,  689;  Weher  v.  Iowa  City,  119  Iowa,  633;  BUtit 
nerhassett  v.  Forest  City,  117  Iowa,  680 ;  C.  B.  I.  B.  B.  Co. 
V.  City  of  Council  Bluffs,  109  Iowa,  425 ;  Taraldson  v.  Town 
of  Lime  Springs,  92  Iowa,  187 ;  City  of  Waterloo  v.  Union 
Mill  Co.,  72  Iowa,  437 ;  Eae  v.  Miller,  supra. 

The  petition  and  the  reply  taken  together  suflSciently 
plead  an  estoppel  based  on  improvements  made  on  the  strip 
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of  land  in  question.     The  serious  question  is  whether  such 
4.  Highways:        improvements  are  of  such  character  as  to  work 
SSfSJSSSt?*     an  estoppel.     As  we  have  already  shown,  the 
estoppeL  ^^^  j^^  disputc  extcuds  along  the  east  side  of 

the  entire  quarter  section.  The  north  end  of  the  fence  is 
about  thirteen  feet  in  the  highway  and  the  south  end  about 
three  feet  therein.  Some  sixty  rods  south  of  the  northeast 
comer  of  the  quarter  a  small  natural  stream  crosses  the 
traveled  part  of  the  highway  from  east  to  west  and  flows 
south  seven  or  eight  rods  near  the  west  line  of  the  highway 
as  established  by  the  board,  where  it  turns  and  passes  into 
the  plaintiff's  land.  Along  the  west  side  of  this  stream  the 
plaintiff  has  grown  a  willow  hedge  for  the  purpose  of  protect- 
ing his  land  against  the  encroachment  of  the  stream,  and 
it  has  been  there  for  over  twenty  years.  No  other  improve- 
ments are  suggested  as  the  foundation  for  an  estoppel.  It 
is  clear  that  it  cannot  be  predicated  on  the  erection  of  the 
fence,  nor  on  the  planting  of  the  hedge,  because  none  of 
the  elements  of  an  estoppel  entered  into  either  of  those  acts. 
The  authorities  having  charge  of  the  highway  knew  noth- 
ing thereof  until  after  the  plaintiff  had  acted.  Therefore 
the  only  basis  for  an  estoppel  is  the  conduct  of  the  public 
through  its  officers  in  standing  by  and  permitting  the  hedge 
to  grow  on  the  bank  of  the  stream  and  without  any  knowl- 
edge, so  far  as  the  record  shows,  of  the  purpose  for  which 
it  was  planted  or  grown.  It  is  not  an  uncommon  thing  for 
trees  to  be  grown  in  the  highway.  Indeed,  the  Code  (section 
1556)  expressly  provides  that  trees  growing  by  the  wayside 
which  do  not  obstruct  the  road  shall  not  be  cut  down  or  in- 
jured. On  the  whole  case  we  reach  the  conclusion  that  no 
facts  are  shown  which  would  justify  us  in  declaring  that 
the  public  is  estopped  by  permitting  these  willows  to  grow 
along  the  bank  of  this  little  stream.  Whether  the  defendant 
intended  to  remove  them  or  not  is  undisclosed  by  the  record ; 
but,  if  he  did,  it  is  not  shown  that  their  removal  will  seri- 
ously injure  the  plaintiff,  while  on  the  other  hand  it  is  made 
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to  appear  that  his  encroachment  on  the  established  highway 
is  a  serious  damage  to  the  public. 

The  judgment  should  be,  and  it  is,  reversed. 


0,  W.  TuBBS,  Appellee,  v.  Mechanics'  Insttbancb  Com-         m    " 
PANT,  Appellant 

Evidence  of  value:    competency  op  witness.    The  fact  .of  owner- 

1  ship  of  property  afiFords  proof  of  competency  to  testify  to  its 
value. 

Insurance:    construction  op  policy.    The  question  of  what  items 

2  of  property  are  covered  by  the  terms  "building"  and  ''ma- 
chineiy''  as  used  in  describing  property  in  a  policy  of  in- 
surance are  for  the  court  to  determine. 

Pleading:    special  meaning  of  wokds.    To  permit  proof  that  words 

3  in  common  use  have  a  peculiar  meaning  among  insurance  com- 
panies such  meaning  should  be  specially  pleaded. 

Insurance:    what  included  in  the  term  "  machinery."    The  term 

4  "  machinery,"  as  descriptive  of  property  included  in  an  insur- 
ance policy  covering  a  laundry  and  machinery,  embraces  the 
boiler,  pipes  and  fittings  used  for  motive  power  and  in  pro- 
viding steam  for  drying  purposes. 

Insurance  of  fixtures.    Where  a  policy  of  insurance  covered  a  build- 

5  ing  and  machinery  therein,  and  the  building  stood  upon  leased 
ground,  the  fixtures  were  covered  by  the  clause  of  the  policy 
insuring  the  machinery. 

Appeal  from  Montgomery  District  Court. —  Hon.  W.  K. 
Green,  Judge. 

Wbdnbsdat,  July  11,  1906. 

Action  at  law  upon  a  fire  insurance  policy.     Judg- 
ment for  plaintiff,  and  the  defendant  appeals. —  Affirmed. 

Edmund  H.  McVey  and  R.  W.  Beeson,  for  appellant 

J.  M.  Junkin  and  Ralph  Pringle,  for  appellee. 
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Weaver,  J. —  The  appellant  issued  to  plaintiff  a  pol- 
icy insuring  him  against  loss  or  damage  by  fire  upon  a 
frame  building  used  as  a  laundry  to  the  amount  of  $300,  and 
upon  the  "  machinery  of  all  kinds  and  descriptions  while 
contained  "  in  said  building  and  the  additions  thereto  to  the 
further  amount  of  $1,200.  A  total  loss  of  the  insured  prop- 
erty by  fire  having  occurred  during  the  period  covered  by 
the  policy,  and  appellant  having  refused  to  adjust  or  pay 
the  same,  this  action  was  begun.  In  its  answer  appellant 
denied  liability  on  the  policy  and  alleged:  (1)  That  the 
insurance  was  issued  to  the  Red  Oak  Laundry  and  plaintiff 
is  not  entitled  to  maintain  the  action.  (2)  That  the  insured 
building  stood  on  leased  ground,  which  fact  was  wrongfully 
concealed  from  the  company  at  the  time  the  policy  was  is- 
sued. (3)  That  in  violation  of  the  conditions  of  the  policy 
the  personal  property  thereby  sought  to  be  insured  was  in- 
cumbered by  mortgage;  that  other  mortgage  incumbrances 
were  thereafter  placed  upon  said  property  without  the  knowl- 
edge or  consent  of  the  company;  and  that  appellant  had  at 
no  time  waived  its  right  to  insist  upon  a  forfeiture  of  the 
contract  because  of  the  alleged  breach  of  its  conditions  by 
the  insured.  A  trial  being  had  on  the  issues  joined  the  court 
ruled  that  the  aflSrmative  defenses  had  no  sufficient  support 
in  the  evidence  and  submitted  the  case  to  the  jury  to  assess 
the  amount  of  plaintiff's  loss.  A  general  verdict  was  re- 
turned assessing  the  recovery  against  the  appellant  for  the 
fiill  amount  insured,  being  $300  on  the  building  and  $1,200 
on  the  machinery,  with  interest,  for  which  sum  judgment 
was  duly  entered. 

Against  the  ruling  withdrawing  appellant's  defenses 
from  the  jury,  counsel  do  not  in  this  court  appear  to  make 
any  serious  contention,  but  confine  their  argument  princi- 
pally to  the  alleged  errors  occurring  upon  the  trial  to  the 
prejudice  of  the  appellant  with  respect  to  the  assessment  of 
damages.  In  limiting  the  i^ues  on  which  the  jury  should 
pass  there  was  no  error.     There  was  no  testimony  upon 
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which  a  verdict  for  defendant  on  either  of  the  excluded  de- 
fenses could  have  been  upheld,  and  we,  therefore,  pass 
directly  to  the  propositions  to  which  the  briefs  of  counsel 
are  directed. 

The  plaintiff  testified  as  a  witness  in  his  own  behalf, 
and  after  describing  the  machinery  which  he  claimed  to 
have  had  in  the  burned  building,  was  asked  if  he  knew  the 
^'vS^S'^^mW    "  reasonable  fair  value  of  the  building."     Ap- 

tcncy  of  wit-  pellant's  objection  to  his  competency  as  a  wit- 
ness was  overruled,  and  the  witness  answered :  "  Yes ; 
$500."  He  was  asked,  "  Are  you  acquainted  with  the  real 
actual  value  of  the  machinery  in  the  building  at  the  time 
of  the' loss  ?  What  was  its  value  ?  "  The  same  objection  bet- 
ing made  and  overruled,  he  answered :  "  Well,  I  should 
say  $1,600  at  least"  This  ruling  and  the  admission  of  the 
testimony  is  said  to  be  erroneous  because  the  witness  had 
failed  to  establish  his  competency  by  showing  that  he  was 
acquainted  with  the  value  of  such  property.  We  are  not 
prepared  to  agree  with  counsel  that  the  fact  that  the  wit- 
ness was  the  owner  of  the  property  affords  no  proof  of  his 
competency  to  testify  to  its  value.  The  rule  to  the  contrary 
has  often  been  affirmed.  Shea  v,  Hvdson,  165  Mass.  43  (42 
N.  E.  114) ;  Mercer  v.  Yose,  67  N.  Y.  56;  State  v.  Hath- 
away/100  Iowa,  225;  Tubbs  v.  Oarrison,  68  Iowa,  48;  1 
Wigmore's  Evidence,  section  716.  And  see  Thomason  v. 
Insurance  Co.,  92  Iowa,  72,. a  case  directly  in  point 

One  Englemen,  a  professional  adjuster  of  losses  for 
insurance  companies,  testified  as  a  witness  for  appellant, 
and  was  given  a  list  of  the  various  items  of  property  de- 
j.  ihsuiakcb:       stroycd  by  the  fire,  and  asked  to  "  pick  out 

of  "policy.  from  that  list  what  items  there,  under  the 

knowledge  you  have  as  an  expert,  constitute  machinery." 
An  objection  to  this  testimony  as  incompetent,  irrelevant, 
and  calling  for  a  matter  upon  which  the  court  and  not  the 
jury  must  pass,  was  sustained.  A  like  ruling  upon  the  ap- 
pellants offer  to  show  by  the  same  witness  that  there  was 
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''  a  custom  or  usage  among  fire  insurance  companies  in  re< 
gard  to  the  meaning  of  the  words  '  building '  and  '  machin- 
ery '  as  used  in  insurance  policies  and  in  the  adjustment 
of  losses,"  is  also  complained  of.  We  may  say  in  this  con- 
nection that  in  submitting  the  case  to  the  jury,  the  trial 
court,  after  enumerating  several  items  of  the  property  de- 
stroyed which  were  not  to  be  considered  "  machinery,"  pro- 
ceeded to  charge  as  follows:  "  (6)  On  the  other  hand,  the 
boiler,  all  pipes  connecting  it  with  the  other  apparatus  used 
in  the  business,  the  pipes  and  apparatus,  if  any,  of  the 
drying  room,  the  steel  tanks,  all  shafting,  belting,  and  hang- 
ers for  shafting,  contained  in  the  building,  are  machinery 
within  the  meaning  of  the  term  as  used  in  the  policy,  as 
well  as  such  apparatus  as  would  ordinarily  be  spoken  of  as 
machines."  The  foregoing  rulings  and  instructions  are  ob- 
jected to  primarily  on  the  theory  that  the  meaning  of  the 
words  "  building  "  and  "  machinery  "  and  the  items  of  prop- 
erty covered  by  those  terms  in  the  policy  were  questions  of 
fact  which  the  jury  should  have  been  allowed  to  pass  upon. 

In  support  of  this  contention  we  are  cited  to  numerous 
cases  in  which  the  definitions  of  trade  and  technical  terms 
are  held  to  be  subjects  of  proof  as  matters  of  fact.  But 
in  our  judgment  neither  "  building  "  nor  "  machinery  "  can 
fairly  be  placed  in  that  class.  They  are  words  of  common 
and  every-day  use  not  alone  among  those  who  are  engaged 
in  some  special  line  of  business  or  employment  but  among 
people  generally.  It  is  an  elementary  general  rule  that  the 
construction  and  interpretation  of  contracts  is  a  question  for 
the  court,  and  not  for  the  jury,  and  that  the  words  employed 
by  the  parties  must  be  construed  according  to  their  ordinary 
usual  and  popular  meaning.  In  the  absence  of  any  ap- 
parent defect  or  ambiguity  of  expression,  and  absence  of 
technical  terms  of  science,  art,  or  trade,  no  extrinsic  evi- 
dence is  admissible  to  aid  in  the  interpretation  of  the  writ- 
ing.    9  Cyc.  773,  774;  Cash  v.  Einhle,  36  Iowa,  623;  WiU- 
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mering  v.  McGaughey,  30  Iowa,  205 ;  Byan  v.  Dubuque,  112 
Iowa,  284. 

If -it  be  claimed  that  words  in  common  use  sometimes 
acquire  a  peculiar  or  enlarged  or  restricted  meaning  in  cer- 
train  trades  or  lines  of  business  and  that  in  contracts  made 
8.  PiiADiMc:         with  reference  to  such  trade  or  business  such 

special  meaning  ,.  .       i  •  •  i  •      ^       j? 

of  words.  .peculiar  or  trade   meaning  is   a  subject   of 

proof,  we  have  to  answer  to  obtain  the  benefit  of  the  rule 
thus  stated,  the  practice  in  this  jurisdiction  requires  the 
alleged  custom  or  usage  to  be  pleaded.  A  mere  denial  of 
a  claim  based  on  a  written  contract  raises  no  issue  under 
which  such  testimony  is  admissible.  Code,  section  3615 ; 
Eller  V.  LoomiSj  106  Iowa,  276.  No  such  issue  was  ten- 
dered in  this  case  and  there  was  no  error  in  excluding  the 
offered  testimony. 

But  it  is  urged  that  in  any  event  the  instruction  in 
which  the  trial  court  points  out  the  items  of  property  cov- 
ered by  the  term  "machinery"  is  inaccurate.  The  court 
4.  Ik8ubanc«:  ^^  ^^*  attempt,  and  we  think  was  not  re- 
•wiiat^ciud;d  qijired,  to  give  to  the  jury  a  technical  defini- 
"  «««*>»n«nr."  ^Qjj  qJ  ^Yie  word,  but  taking  the  undisputed  list 
of  the  property  destroyed,  the  instruction  pointed  out  the 
specific  things  which  could  properly  be  called  "  machinery." 
The  objection  which  is  specifically  urged  to  the  court's  enu- 
meration of  the  machinery  is  that  the  boiler,  pipes,  and  fit- 
tings have  no  proper  place  in  that  category,  because,  it  is 
said,  "  they  did  not  convey  or  regulate  force.  They  did  not 
contribute  in  the  remotest  degree  to  keep  any  kind  of  ma- 
chine or  appliances  in  action  or  motion."  Among  the  defi- 
nitions given  by  Webster's  International  Dictionary  we  find 
the  following:  "Machine  —  any  mechanical  contrivance." 
"  Machinery  —  the  means  and  appliances  by  which  anything 
is  kept  in  action  or  a  desired  result  is  obtained ;  a  complete 
system  of  parts  adapted  to  a  purpose."  More  narrowly  and 
technically,  machinery  is  said  to  be  "the  working  parts  of 
a  machine,  engine,  or  instrument  arranged  and  constructed 
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80  as  to  apply  and  regulate  force."  It  is  in  the  first  and 
broader  sense  that  the  term  is  usually  employed  and  it  is  a 
well-established  rule  of  insurance  law  that  a  policy  i^  to  be 
construed  most  liberally  in  the  interest  of  the  insured. 

The  property  here  in  question  was  a  steam  laundry  in 
which  steam  was  used  not  only  as  a  motive  power  but  for 
providing  heat  for  drying  purposes  and  other  uses  by  which 
to  perform  the  work  for  which  the  plant  was  designed. 
Boiler,  pipes,  washers,  irons,  mangles,  and  numerous  other 
appliances  made  up  a  complex  system  of  parts  adapted  to  the 
purpose  of  operating  the  laundry.  Disconnected  from  the 
boiler  some  of  the  arts  might  be  machines  in  the  technical 
sense,  and  others  might  not  be  machines  in  any  sense,  but 
when  combined  and  suitably  connected  ready  for  operation 
for  laundry  purposes,  the  entire  outfit  is  machinery  in  the 
proper  and  commonly  accepted  use  of  the  term.  If  an  im- 
plement dealer  procures  insurance  upon  his  "machinery" 
in  store,  no  one  would  seriously  contend  that,  for  the  loss  of 
a  traction  engine  under  such  policy,  the  company  would  not 
be  liable  for  the  value  of  the  boiler  as  well  as  for  the  com- 
bination of  wheels  and  movable  parts  making  up  the  engine 
proper.  In  the  laundry  we  have  the  same  combination  of 
boiler  and  engine  or  other  mechanism  by  which  a  desired  re- 
sult is  obtained,  and  the  fact  that  the  boiler  is  not  mounted 
on  wheels  or  that  union  between  the  boiler  and  other  mechan- 
ism is  effected  through  a  greater  length  of  pipe  makes  the 
entire  apparatus  none  the  less  a  single  system  of  machinery. 
The  idea  of  accomplishing  work  by  steam  power  is  bottomed 
upon  the  plan  of  creating  and  confining  steam  in  a  safe  re- 
ceptacle from  which  through  connecting  pipes  and  valves  the 
energy  thus  stored  is  transmitted  to  other  appropriate  devices 
which  supplement  and  augment  the  effectiveness  of  human 
labor.  Each  is  an  essential  part  d  the  whole  and  together 
we  think  they  are  clearly  within  the  meaning  x)f  the  term 
"  machinery  "  as  used  in  the  policy  in  suit 

Finally,  it  is  argued  that  the  boiler  and  its  connected 
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parts  were  a  part  of  the  building  or  of  the  real  estate^  and 
therefore  was  insured,  if  at  all,  under  the  first  clause  of  the 
6.  Iksubakce  of  policy  insuring  the  building  for  $300,  and  not 
nxTUMs.  ^g^  p^^  ^£  ^^  machinery  insured  at  $1,200. 

There  is  no  merit  in  this  claim.  As  we  have  already  seen, 
the  insured  building  stood  upon  leased  ground,  and  is,  there- 
fore, to  be  considered  personal  property.  Such  being  the 
case,  fixtures,  if  any,  attached  to  it  were  also  personal  prop- 
erty. But  it  is  shown  also  that  the  engine  in  question  was 
not  set  upon  or  fitted  into  any  artificial  foundation  or  other- 
wise affixed  to  the  land,  but  was  of  a  movable  or  portable 
type  which  could  readily  be  removed  without  injury  to  the 
realty. 

Other  questions  argued  are  governed  by  the  conclusions 
we  have  hereinbefore  announced,  and  require  no  further  con- 
sideration. Appellant  offered  no  evidence  as  to  the  value 
of  the  property  destroyed,  and  the  verdict  has  adequate  sup- 
port in  the  record. 

No  prejudicial  error  has  been  shown,  and  the  judgment 
of  the  district  court  is  affirmed. 


N.  A.  WiDNEK,  Executrix  of  the  Estate  of  Susan  Hankins,         }^    g^ 
Deceased,  v.  D.  O.  Wilcox,  Administrator  of  the  Estate 
of  Thos.  Pasley,  Deceased,  Appellant 

Estates  of  decedents:    claims  :    limitations.    A  claim  against  an 

1  estate  for  money  loaned  decedent  not  filed  with  the  clerk 
within  five  years  is' barred,  as  the  statute  of  limitations  is  not 
tolled  by  decedent's  death. 

Limitation  of  actions:    pleading.    Failure  to  demur  is  not  a  waiver 

2  of  the  statute  of  limitations,  where  the  fact  that  the  cause  of 
action  is  barred  is  not  disclosed  until  the  evidence  is  taken, 
and  the  filing  of  an  amendment  pleading  the  statute  is  then 
timely. 

Appeal:    presumption  as  to  pleading.    Where  there  was  no  ruling 

3  on  a  motion  to  strike  an  amendment  to  a  pleading  it  will  be 
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presumed  on  appeal  that  the  court  passed  on  the  issue  raised 
by  the  pleadings  as  they  stood. 

Appeal   from   Poweshiek   District    Court. —  Hon.    W.    Q. 
Clements,  Judge. 

Wednesday,  July  11,  1906. 

The  defendant  was  appointed  administrator  of  the  es- 
tate of  Thomas  Pasley,  deceased,  June  6,  1901.  On  August 
7th  of  the  same  year  Susan  Hankins  filed  her  claim  with 
the  clerk  of  the  district  court  in  words  following :  "  July 
13,  1901.  Said  estate  debtor  to  plaintiff  (Susan  Hankins) 
to  cash  deposited  with  decedent  in  October,  1896,  and  re- 
ceived by  decedent  as  trustee  and  custodian  for  claimant 
for  the  sum  thus  left  and  deposited  with  decedent,  $300.00.'' 
This  was  duly  verified.  The  administrator  filed  a  denial, 
and  in  November,  1902,  the  claim  was  dismissed  for  want 
of  prosecution.  In  September,  1903,  Mrs.  N.  A.  Widner,  a 
daughter  of  deceased,  filed  a  petition  praying  for  the  allow- 
ance of  the  claim  and  stating  excuses  for  delay.  To  this 
the  administrator  answered,  pleading  a  former  adjudication, 
and  that  the  claim  had  not  been  filed  in  time.  In  February, 
1904,  there  was  filed  an  amendment  to  the  petition  in  which 
the  execution  of  a  power  of  attorney  and  the  assignment  of 
the  claim  to  Mrs.  Widner,  until  her  appointment  as  executrix 
of  the  estate  of  Mrs.  Hankins  and  such  appointment,  were 
pleaded.  Each  party  then  indulged  in  a  demurrer.  These 
were  overruled,  and  on  March  22d  the  plaintiff,  by  way  of 
reply,  repeated  all  that  had  been  said  in  the  petition  and 
amendment,  and,  in  addition  thereto,  asked  that  the  dismis- 
sal of  the  claim  as  first  filed  be  set  aside  because  of  fraud 
practiced  by  the  administrator.  A  motion  to  set  such  dis- 
missal aside  and  resistance  thereto  were  also  filed  on  the  same 
day.  The  cause  came  on  for  trial  April  6,  1904,  and  at  the 
conclusion  of  the  evidence  on  the  following  day  the  defend- 
ant filed  an  amendment  to  the  answer  pleading  in  bar  the 
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statute  of  limitations.  Four  days  later  plaintiff  moved  to 
strike  this  from  the  files  because  of  delay  in  filing,  and 
on  the  ground  that  the  defense  had  been  waived.  There 
appears  to  have  been  no  ruling  on  this  motion.  The  court 
entered  an  order  setting  aside  the  dismissal  and  allowing 
the  claim  without  interest  The  defendant  appeals. —  Re- 
versed. 

Tom  H.  Milner,  for  appellant 

TT.  /.  Lamb,  for  appellee. 

Ladd,  J. —  The  evidence  leaves  no  doubt  but  that  plain- 
tifPs  decedent,  Susan  Hankins,  loaned  Thomas  Pasley,  of 
whose  estate  the  defendant  was  appointed  administrator  June 
6,  1901,  the  sum  of  $300  not  later  than  July,  1896.  The 
contract  was  in  parol.  The  claim  therefor  was  not  filed  with 
the  clerk  of  court  until  August  7,  1901,  nor  notice  thereof 
accepted  by  the  administrator  until  July,  1902.  More  than 
five  years  had  elapsed  since  the  making  of  the  loan  before 
the  commencement  of  the  action,  and  the  plea  that  the  claim 
was  barred  by  the  statute  of  limitations  was  sustained. 
Section  3447,  Code.  The  running  of  the  statute  was  not 
tolled  by  Pasley^s  death.  Grether  v.  Clark,  75  Iowa,  383 ; 
Murphy  v.  Railway,  80  Iowa,  26;  Ackerman  v.  Hilpert,  108 
Iowa,  247;  see  Black  v.  Ross,  110  Iowa,  112. 

But  appellee  contends  that  this  defense  was  waived  by 
a  failure  to  demur  to  the  claim.  It  was  for  cash  "  deposited 
with  decedent "  and  "  received  by  decedent  as  trustee  and 
custodian "  for  claimant  If  this  were  so,  the  statute  of 
limitations  would  not  begin  to  run  until  demand  had  been 
made  or  the  trust  was  repudiated.  Elliott  v.  Capital  City 
State  Bank,  128  Iowa,  275.  So  the  issue  presented  by  the 
amendment  to  the  answer  could  not  have  been  raised  by  de- 
murrer.    For  all  that  appears  defendant  may  not  have  been 

aware  of  the  nature  of  deceased's  obligation  until  the  evi- 
Vol.  131  Ia.— 15 
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dence  had  been  introduced.  It  then  appeared  without  dis- 
pute that  the  money  was  loaned  on  Pasley^s  promise  to  re- 
pay upon  demand,  and  the  filing  of  the  amendment  to  the 
answer  setting  up  the  bar  of  the  statute  of  limitations  was 
timely. 

There  was  no  ruling  on  the  motion  to  strike,  and  it  must 
be  assumed  that  the  court  passed  on  the  issues  raised  by  the 
pleadings  as  they  stood.  As  the  claim  should  have  been  re- 
jected on  this  ground,  other  points  argued  need  not  be  con- 
sidered.—  Reversed. 


Thb  Wbstinghousb  Co.,  Appellant,  v.  Daniex  McGsath, 

Chattel  mortgages:  description:  constructive  notice.  To  con- 
stitute the  record  of  a  chattel  mortgage  constructive  notice 
thereof,  the  description  of  the  property  must  be  sufficiently 
definite  so  that  one  examining  the  records  may  be  able  from 
the  description  there  found  to  ascertain  the  property  with 
reasonable  certainty. 
In  the  instant  case  the  description  is  held  too  indefinite  to  comply 
with  the  rule. 

Appeal    from    Crawford    District    Court, —  Hon.    F.    M. 
Powers,  Judge. 

Wednesday,  July  11,  1906. 

Action  in  replevin  resulted  in  a  judgment  for  the  de- 
fendant.    The  plaintiff  appeals. —  Affirmed. 

Shaw,  Sims  £  Kuehnle  and  Oeorge  A  Richardson,  for 
appellant. 

F.  W.  Harding,  for  appellee. 

Ladd,  J. —  At  the  time  of  the  service  of  the  writ  of 
replevin  the  threshing  outfit  in  controversy  was  in  possession 
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of  the  defendant  McOrath,  as  constable,  by  virtue  of  levies 
thereon  of  a  writ  of  execution  and  of  a  writ  of  attachment, 
under  which  his  interest  in  the  property  amounted  to  $404.54, 
considerable  less  than  its  value.  The  statutory  notice  of 
ownership  had  been  served,  and  it  was  made  to  appear  by 
stipulation  that  one  A.  A.  Kuhnes  purchased  said  outfit  of 
the  plaintiff,  August  12,  1901,  and,  to  secure  payment  of  the 
$600  of  the  purchase  price,  with  his  wife  and  L.  V.  Kuhnes 
executed  to  it  a  chattel  mortgage  describing  said  property 
as  "  One  15  H.  P.  traction  engine,  Westinghouse  make;  one 
O  a  32x47  Westinghouse  grain  thresher;  one  Woods  self- 
feeder  main  drive  belt  wagon  box  elevator  tank  pump  and 
hose,  to  have  and  to  hold  the  same  forever.  I,  the  said  party 
of  the  first  part,  will  forever  warrant  and  defend  the  same 
against  all  persons  whomsoever."  In  the  mortgage,  the 
Kuhneses  had  been  described  as  of  the  county  of  Crawford 
and  state  of  Iowa,  and  it  was  provided  therein  that  in  case 
of  an  attempt  to  dispose  of  or  "  remove  from  said  county  of 
.  .  .  the  aforesaid  goods  and  chattels"  the  mortgagee 
might  foreclose,  and  ^'  said  sale  to  take  place  .  .  . 
in  the  county  of  .  .  .  Iowa."  But  two  other  threshing 
outfits  of  this  company  had  been  shipped  into  Crawford 
county,  and  none  of  the  number  and  style  of  that  in  contro- 
versy, but  this  was  unknown  to  the  defendant.  The  name 
of  plaintiff  company  and  the  number  of  the  machine  was 
printed  conspicuously  on  the  thresher  and  engine.  At  the 
time  of  the  levies  by  defendant  the  outfit  was  on  the  farm 
of  one  Butler  in  whose  care  it  had  been  left  by  A.  A.  Kuhnes, 
some  fifteen  miles  from  his  place  of  reaidence.  The  defend- 
ant was  without  actual  notice  of  the  existence  of  the  mort- 
gage, but  it  was  recorded  and  the  only  question  for  our  de- 
termination is  whether  the  description  of  the  property  was 
sufliciently  definite  to  impart  constructive  notice. 

The  county  in  which  the  property  was  located  was  reason- 
ably to  be  inferred  from  the  mortgage ;  for,  after  describing 
the  mortgagors  as  of  Crawford  county,  foreclosure  is  author- 
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ized  upon  attempting  "  to  remove  from  said  county "  the 
incumbered  property.  By  "  said  county  "  was  meant  the  one 
previously  named,  and  this  would  not  be  obviated  by  the 
omission  to  write  the  name  of  such  county  in  the  blank  left 
for  that  purpose.  But  location  of  the  property  as  in  the 
county  with  a  description  of  the  owner  as  of  that  county  is 
not  sufficient  to  impart  notice.  Muir  v.  Blake,  57  lowa^ 
662; Warner  v.  Wilson,  73  Iowa,  719;  Barrett  v.  Fisch,  76 
Iowa  553.  It  is  also  to  be  noted  that  though  the  Kuhneses 
execute  the  mortgage,  it  does  not  assert  the  ownership  to  be  in 
any  one  or  all  of  them.  As  A.  A.  Kuhnes  was,  in  fact,  the 
owner,  this  omission  cannot  affect  the  validity  of  the  instru- 
ment {McOarry  v.  McDonnell,  82  Iowa,  732),  but  it  does 
have  an  important  bearing  in  the  determination  of  whether 
the  recording  of  the  mortgage  imparted  constructive  notice  of 
its  existence.  No  one  could  tell  from  the  record  whether 
some  one  or  all  or  none  of  them  owned  the  property.  Everett 
V.  Brown,  64  Iowa,  420;  Warner  v.  Wilson,  73  Iowa,  719; 
State  Bank  v.  Felt,  99  Iowa,  532 ;  Syck  v,  Bossingham,  120 
Iowa,  363. 

Nor  was  there  anything  therein  to  advise  a  creditor 
of  Kuhnes  of  its  location  or  in  whose  possession  it  might  be 
found.  These  have  been  the  controlling  circumstances  in 
many  cases.  Thus  in  Brock  v.  Barr,  70  Iowa,  399,  a  some- 
what indefinite  description  was  aided  by  adding  that  the 
property  was  in  the  possession  of  the  mortgagor  in  a  particu- 
lar county.  In  Shellhammer  v.  Jones,  87  Iowa,  520,  it  was 
said  the  mortgagor  was  of  the  county  irom  which  the  property 
was  not  to  be  removed,  and  he  certified  that  he  was  the  owner. 
He  had  no  other  stallions  of  like  description.  Preston  v. 
Caul,  109  Iowa,  443,  was  much  like  the  last  case,  in  that  the 
instrument  indicated  the  mortgagor's  ownership  of  the  inter- 
est covered  and  that  the  stallion  was  in  the  county.  In  the 
case  at  bar  the  description  is  indefinite.  True  there  were  but 
two  other  outfits  in  the  county  and  these  were  of  different 
number  and  style.     But  the  number  was  not  inserted  in  the 
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mortgage  and  there  is  nothing  in  the  record  to  show  in  what 
respects  the  style  differed  or  whether  such  difference  was 
in  the  matter  of  d^Ksription  contained  in  the  mortgage. 
Aside  from  this,  however,  the  defendant  was  not  bound  at 
his  peril  to  search  the  county  to  ascertain  whether  there  were 
other  like  machines  therein,  in  the  absence  of  any  assertion 
in  the  mortgage  that  this  was  the  only  one.  There  was  noth- 
ing in  the  mortgage  to  suggest  such  an  inquiry,  and  without 
this  a  purchaser  was  not  charged  with  notice  of  such  fact. 
The  case  falls  within  those  cases  where  the  mortgages  de- 
scribe property  in  a  general  way;  that  is,  in  such  indefinite 
terms  that  any  number  of  articles  or  animals  may  well  fall 
within  its  terms.  Thus  in  Hayes  v.  Wilcox,  61  Iowa,  732, 
a  description  of  ^^  one  oscillating  thresher,  size  6,  30-inch 
cylinder  and  also  one  Chicago,  Pitts  10-horse  power"  was 
held  insuflScient  Other  analogous  cases  are  Ormsby  v.  No- 
lan, 69  Iowa,  132;  Piano  Mfg.  Co.  v.  Griffith,  75  Iowa, 
102 ;  State  Bank  v.  Felt,  99  Iowa,  532 ;  Oilorist  v.  McOhee, 
98  Iowa,  508.  The  rule  regarding  the  certainty  of  descrip- 
tion of  property  in  a  mortgage  is  that  if  it  contains  enough 
to  so  direct  the  mind  of  the  searcher  of  the  record  to  facts 
from  which  he  may  ascertain  the  property  with  reasonable 
certainty,  it  is  sufficient.  Shellhammer  v.  Jones,  supra. 
The  City  Bank  v.  Ratkey,  79  Iowa,  216. 

This  was  too  indefinite  to  meet  this  requirement,  and 
the  trial  court^s  ruling  to  this  effect  is  approved. —  Affirmed. 


Palo  Alto  Stock  Farm,  Appellant,  v.  F.  J.  Brookjtr. 

Negotiable  instruments:    execution:    fraud.    The  concealment  of 

1  the  printed  portion  of  a  contract  at  the  time  of  signing  will 
not  render  the  instrument  void,  in  the  absence  of  a  fraudulent 
intent  in  so  doing. 

Ratification.    Where  one  of  several  purchasers  of  property  con- 

2  tended  that  the  note  given  by  him  for  his  share  of  the  price 
was  fraudulently  obtained,  but  there   was   evidence  that   he 
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joined  with  the  others  in  receiving  and  arranging  for  the  care 
and  management  of  the  property,  with  a  knowledge  that  they 
signed  the  same  contract,  the  issue  of  ratification  should  have 
been  submitted  to  the  jury. 

Appeal   from    Winnebago    District    Court. —  Hon.    C.    H.. 
Kelley,  Judge. 

Wednesday,  July  11,  1906. 

Action  on  a  contract.  Judgment  for  defendant.  The 
plaintiff  appeals. — Reversed. 

H.  A.  Brown  and  E.  A.  Morling,  for  appellant 

Andrew  Miller  and  Oeorge  E.  Pike,  for  appellee. 

Ladd,  J. — A  part  of  plaintiff's  business  was  selling 
stallions  to  farmers.  The  price  of  one  known  as  "  Chamber- 
lin  "  was  $3,000,  divided  into  twelve  shares  of  $250  each. 
The  paper  sued  on  purports  to  be  signed  by  eleven  persons, 
agreeing  to  take  a  share  each,  and  two  persons,  agreeing  to 
take  a  half  share  each.  It  was  in  print,  reciting  an  agree- 
ment to  sell  at  the  above  price  to  the  subscribers  who  promise 
to  pay  the  amount  stated  per  share,  to  be  paid  in  cash  or  in 
four  equal  annual  payments,  evidenced  by  the  joint  and  sev- 
eral negotiable  notes  of  the  subscribers.  The  defendant's 
name  appeared  on  the  paper,  but  he  refused  to  accept  the 
horse  or  become  a  member  of  the  company,  and  this  suit  for 
the  price  of  a  share  was  commenced.  The  defense  inter- 
posed that  the  contract  mentioned  had  been  printed  above 
defendant's  name  after  he  had  signed  it  in  a  book  used  by 
plaintiff's  agent,  or  else  it  had  been  fraudulently  concealed 
when  his  signature  was  attached. 

The  evidence  as  to  each  of  these  issues  was  in  conflict, 
and,  in  submitting  the  last,  the  jury  was  told  that,  if  "  the 
contract  was  concealed  from  defendant'p  knowledge  and  sight 
by  the  agent  of  plaintiff  at  the  time  defendant  signed  his 
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name,  the  instrument  was  a  forgery,  and  the  verdict  should  be 
1  NwwTiABLB       ^^^  defendant"     The  converse  of  this   was 
ixwuSonr^*'     stated   in  the   instruction   following.      These 
fraud.  instructions   are   erroneous.     The   mere   con- 

cealment of  the  printed  form  from*  defendant  when  he 
attached  his  signature  would  not  render  it  a  forgery.  This 
may  have  been  done  unintentionally.  Indeed,  if  such  were 
the  fact,  this  is  the  more  reasonable  explanation,  for  it  is 
not  pretended  that  the  terms  ware  not  substantially  as  orally 
stated  by  the  agent.  If  the  printed  matter  was  unintention- 
ally obscured  from  the  defendant's  view,  and  he  carelessly 
signed  the  paper  without  ascertaining  its  contents,  there  is 
no  reason  for  relieving  him  from  the  obligation  assumed. 
On  the  other  hand,  if  the  printed  matter  was  concealed  by 
the  agent  with  the  design  of  obtaining  some  advantage  over 
defendant,  that  is,  if  it  was  done  fraudulently  the  defendant 
is  not  bound.  The  error  was  in  not  exacting,  as  essential 
to  relief,  a  finding  that  the  concealment  was  fraudulent. 
This  does  not  seem  to  be  questioned,  but  it  is  insisted  that 
the  error  was  without  prejudice.  Enough  has  been  said  to 
indicate  otherwise. 

Batification  was  pleaded,  but  the  issue  was  not  submitted 
to  the  jury.  The  evidence  of  two  witnesses,  at  least,  tended 
to  show  that  defendant  joined  others  who  had  subscribed 
for  shares  in  organizing  a  company  and  in  ar- 
*  ranging  for  the  care  and  management  of  the 
horse,  and  that  this  was  with  the  knowledge  that  his  name 
appeared  beneath  the  same  contract  others  had  signed.  On 
the  other  hand,  the  defendant  and  other  witnesses  testified 
that  what  he  did  was  on  the  express  condition  that  he  should 
conclude  to  become  a  member  of  the  company.  If  this  condi- 
tion was  stated,  there  was  no  ratification,  but  if  not,  and  he 
exercised  acts  of  ownership  over  the  horse,  or  participated 
therein  with  other  subscribers  in  such  manner  as  to  indicate 
that  he  had  joined  them  in  accepting  the  animal  under  the 
contract  mentioned,  then  he  ratified  the  placing  of  his  name 
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beneath  the  printed  form  or  the  printed  matter  over  his  name, 
and  the  jury  should  have  been  so  instructed.  As  the  contract 
was  voidable  only,  it  was  subject  to  ratification,  and  that  issue 
should  have  been  submitted. 

Appellant  further  contends  that,  in  any  event,  the  ver- 
dict is  without  support  in  the  evidence.  While  it  is  all 
but  inconceivable  that  defendant,  and  others  who  subscribed 
for  shares,  supposed  they  were  placing  their  names  on  a  blank 
piece  of  paper,  such  is  their  testimony,  and  it  was  for  the  jury 
to  pass  upon  their  credibility. — Reversed* 


G.  W.  Vaw  Attbist,  Appellee,  v.  The  Modebit  Bbotherhood 
OF  Amebioa,  Appellant. 

Mutual   benefit  aasodationB:    amendment   of  constitution.    The 

1    board  of  directors  of  a  mutual  benefit  association  authorized 

by  its  constitution  simply  to  adopt  such  by-laws  as  may  be 

necessary,  not  in  conflict  with   its  fundamental  law,   has  no 

power  to  amend  or  alter  a  provision  of  the  fundamental  law. 

Same:    vested    rights.    A    mutual    benefit    association    although 
Z    authorized  by  its  fundamental  law  to  amend  its  provisions  can 
not  by  such  amendment  impair  or  destroy  a  vested  right. 

By-laws:    amendment.    Where  the  directors  of  an  association  can- 
3    not  amend  the  by-laws  except  by  a  two  thirds  vote,  a  pro- 
vision not  shown  to  have  been  so  adopted  will  be  held  in- 
effective by  the  courts. 

Appeal  from  Fayette  District  Court. —  Hon.  L.  E.  Fel- 
lows, Judge. 

Wednesday,  July  11,  1906. 

Action  at  law  upon  an  accident  benefit  certificate  in  the 
defendant  company  for  an  amount  agreed  to  be  paid  for  the 
breaking  of  an  arm.  Defendant  denied  that  plaintiffs  arm 
was  so  broken  as  to  entitle  him  to  recover.     The  case  was 
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tried  to  the  court,  resulting  in  a  judgment  for  plainjtiff,  and 
defendant  appeals. —  Affirmed, 

Blythe,  Markley  &  Rule  and  Clements  <&  Clements,  for 
appellant. 

Ainsworth,  Dyhins  &  Estey,  for  appellee. 

Deemes,  J. —  Plaintiff  received  an  injury,  breaking  one 
of  the  bones  of  his  forearm.  The  acident  occurred  Septem- 
ber 23,  1900.  His  certificate  was  issued  July,  1898,  and 
provided  that  if  a  member  in  good  standing  should  acci- 
dently  break  his  arm  or  leg,  he  should  receive  "  one-tenth 
the  amount  his  beneficiary  would  have  been  entitled  to  re- 
ceive in  case  of  the  death  of  the  member."  The  certificate 
also  contained  this  provision :  "  This  certificate,  the  arti- 
cles of  incorporation,  the  fundamental  laws,  by-laws,  rules, 
and  regulations  of  the  society  now  in  force,  or  which  may 
be  hereafter  adopted,  and  the  application  for  membership, 
including  physiciwi's  report,  a  copy  of  which  is  hereto  at- 
tached, shall  together  constitute  the  exclusive  contract  be- 
tween this  society,  the  member,  and  the  beneficiary." 

Defendant  relies  upon  what  is  called  Section  E.  Di- 
vision 13,  of  its  fundamental  law,  reading  as  follows :  "  It 
will  pay,  within  ninety  days  from  the  receipt  of  satisfactory 
proofs  of  the  accidental  breaking  of  an  arm  or  leg,  one- 
tenth  the  amount  the  beneficiary  would  have  been  entitled 
to  in  case  of  death  of  the  member,  provided  that  complete 
and  satisfactory  proofs  of  such  accidental  injury  shall  be 
filed  with  the  supreme  secretary  within  thirty  days  of  such 
accident.  The  breaking  of  an  arm  for  which  payment  will 
be  made  is  specifically  defined  to  be  the  breaking  of  the 
shaft  of  the  bone  of  the  arm  between  the  shoulder  and  el- 
bow joints,  or  the  breaking  of  the  shafts  of  both  bones  be- 
tween the  elbow  and  wrist  joints."  This  was  adopted  by 
defendant's  board  of  directors,  in  lieu  of  the  provisions  of 
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the  original  certificate  and  of  the  so-called  by-laws,  which 
did  not  in  any  manner  define  what  should  constitute  such 
breaking  of  arm  or  leg  as  would  make  defendant  liable ;  the 
adoption  haWng  taken  place  on  August  15,.  1899.  Defend- 
ant itself  did  not  accept  the  change  or  adopt  it  until  the 
meeting  of  what  is  called  its  "  Supreme  Lodge  "  in  October 
of  the  year  1900.  The  original  section  E,  division  13,  was 
found  in  what  defendant  denominated  and  chose  to  call  its 
"  Fundamental  Laws ;"  and  the  order  of  substitution  by  the 
board  of  directors  denominated  the  amendment  "  a  by-law." 
If  this  amended  section  of  the  fundamental  law  was  binding 
upon  plaintiff  at  the  time  he  received  his  injury  then  it  is 
manifest  that  he  cannot  recover ;  for  the  shafts  of  both  bones 
in  his  forearm  were  not  broken.  So  that  the  one  inquiry 
in  the  case  is :    Is  this  amendment  binding  upon  him  ? 

Section  8  of  defendant's  articles  of  incorporation  pro- 
vides that  "  the  board  of  directors  may  at  any  regular  meet- 
ing adopt  such  by-laws  as  may  be  necessary,  the  same  not 
to  conflict  with  the  fundamental  laws  of  the  fraternity." 

Among  the  so-called  fundamental  laws  we  find  the  fol- 
lowing: 

Sec.  B.  The  articles  of  incorporation  or  fundamental  laws 
of  this  fraternity  may  be  amended  by  the  supreme  lodge  at 
any  regular  or  special  meeting  thereof,  by  a  two-thirds  vote 
of  those  present  and  voting. 

Sec.  C.  The  board  of  directors  may  at  any  regular  meet- 
ing adopt  such  by-laws  as  may  be  necessary,  provided,  that 
they  do  not  conflict  with  the  fundamental  laws  of  the  fra- 
ternity, and  until  the  first  convention  of  the  supreme  lodge, 
the  board  of  directors  may,  by  a  two-thirds  vote,  amend  the 
articles  of  incorporation  or  fundamental  laws  of  the  frater- 
nity, and  all  such  amendments  made  by  the  board  of  direc- 
tors, shall  be  in  full  force  and  effect  until  repealed  or  set 
aside  by  action  of  the  supreme  lodge. 

The  records  of  the  directors  show  that  at  a  regular 
meeting  of  the  board  held  on  August  4,  1899,  the  following 
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proceedings  were  had:  "Resolved,  that  section  E,  division 
13,  of  the  fundamental  laws,  be  and  the  same  is  hereby  re- 
pealed, and  the  following  enacted  in  lieu  thereof:  [Division 
13,  section  E.]  Resolution  carried."  When  the  supreme 
lodge  met  in  October  of  the  year  1900,  that  body  unani- 
mously ratified  the  action  of  the  board  with  reference  to 
its  amendments  to  the  so-called  by-laws. 

It  will  be  noticed  that  defendant's  articles  of  incorpora- 
tion provide  that  the  board  of  directors  may  make  such  by- 
laws as  may  be  necessary,  the  same  not  to  conflict  with  the 
1.  Mutual  BiNB-    fundamental  laws  of  the  fraternity,  and  that 

Fit  A880CIA'  

TioNs:  amend-     soction  E  of  divisiou  13  was  denominated  a 

ment  of  con-  

stitution.  "  fundamental  law."     This  was  the  authority, 

and  the  only  authority,  conferred  upon  the  board  of  direc- 
tors. In  amending  or  substituting  another  section  of  the 
fundamental  law,  the  board  was  clearly  acting  without  au- 
thority. Having  no  authority  from  the  articles  to  amend 
the  fundamental  laws,  it  could  not  give  itself  such  author- 
ity by  saying  that  it  had  the  power,  as  it  attempted  to  do 
by  the"  so-called  by-law  adopted  in  July,  1897.  Moreover, 
it  is  fundamental  that  a  by-law  cannot  be  so  made  as  to 
destroy  or  impair  a  right.  It  is  nothing  more  than  a  pro- 
vision for  the  internal  management  of  a  corporation.  Kirk- 
Patrick  V.  Keota  Church,  63  Iowa,  372 ;  Peck  v.  Elliott,  47 
U.  S.  App.  605  (79  Fed.  10,  24  C.  C.  A.  425,  38  L.  R.  A. 
616) ;  Com.  v.  Turner,  1  Cush.  (Mass.)  493. 

But  we  need  not  go  into  this  as  a  matter  of  general  law, 
for  the  members  agreed,  by  and  through  the  articles  of  in- 
corporation, that  the  board  of  directors  could  not  make  by- 
laws in  conflict  with  the  fundamental  laws;  and  it  is  clear 
that  this  was  what  the  board  attempted  to  do  in  adopting  a 
substitute  for  section  E,  division  13,  before  referred  to.  We 
may  assume  that  the  body  itself,  acting  as  a  supreme  lodge, 
might  change  its  fundamental  laws ;  but,  as  this  was  not  done 
or  attempted  until  after  plaintiff  received  his  injuries  and  hi& 
rights  became  vested,  «uch  action  did  not  and  could  not  affect 
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him.  True,  the  fundamental  lawg  were  adopted  by  the 
board  of  directors,  and  provided  for  their  own  amendment 
by  the  board;  but,  as  amendment  was  prohibited  by  the  ar- 
ticles of  incorporation,  it  is  clear  that  the  board  could  not 
give  itself  power  of  amendment. 

Appellant^s  contention  that  a  board  of  directors  has  in- 
herent power  to  make  by-laws  is  answered  by  what  has  al- 
ready been  said.  If  its  powers  are  limited  by  the  articles 
2  Same:  vested     ^^  incorporation,  that  limitation  is  valid  and 

riRhts,  binding,  and  under  its  inherent  power  it  can- 

not destroy  the  rights  of  either  its  members  or  of  third  per- 
sons. It  may  regulate  or  control  the  exercise  of  these  rights, 
perhaps ;  but  it  cannot  destroy  them.  By-laws  of  a  business 
corporation  are  primarily  for  its  internal  government  and 
management,  and  cannot  be  adopted  for  the  purpose  of  chang- 
ing the  nature  of  the  business,  or  of  depriving  members  of 
their  fundamental  rights.  These  by-laws,  so-called, 'which 
fixed  defendant's  rights  and  liabilities  to  its  members,  were 
and  are  of  necessity  fundamental  laws,  no  matter  what  they 
may  be  called,  and  in  this  case  it  so  happens  that  they  are 
called  "  fundamental  laws."  If  these  were  not  fundamental 
laws,  we  do  not  know  to  what  the  articles  of  incorporation 
refer.  Power  to  change  these  was  expressly  prohibited  in 
the  articles  of  incorporation.  Citation  of  authorities  is 
hardly  necessary  in  support  of  these  propositions ;  but  we  may 
refer  to  the  following  as  more  or  less  in  point:  Sieverts 
V.  Association,  95  Iowa,  710;  North  Co.  v.  Bishop,  103 
Wis.  492  (79  N.  W.  785,  45  L.  R.  A.  174)  ;  Ireland  v.  Globe 
Co.,  19  R  I.  180  (32  Atl.  921,  29  L.  R  A.  429,  61  Am. 
St.  Rep.  756) ;  State  v.  Ferguson,  33  N".  H.  424;  Morawetz 
on  Corp.  section  499. 

One  other  point  may  be  noticed.  The  fundamental 
laws  provide  that  they  cannot  be  amended,  except  by  a  two- 
8.  By-laws:  thirds  vote  of  the  members  of  the  board.     It 

amendment        j^g  ^^^  appear  that  the  substitute  or  proposed 
amendment  received  the  necessary  two-thirds  vote.     This 
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in  itself  would  be  fatal  to  appellant's  contention ;  but,  aside 
from  this,  the  change  in  the  fundamental  laws  was  not  so 
made  as  to  affect  plaintiff's  right  to  recover  under  the  terms 
of  his  certificate  and  the  fundamental  laws  as  they  existed 
when  that  certii&cate  was  issued. 

The  judgment  allowing  plaintiff  the  amount  promised 
in  his  benefit  certificate  is  correct,  and  it  is  affirmed. 


Waterloo  ajstd  Cedab  Falls  Rapid  Transit  Co.,  Appel- 
lant, V.  The  Board  of  Supebvisors  of  Blackhawk  Co. 
BT  AL.,  Appellees. 

Taxation:  street  and  interurban  rah^ways.  Where  the  same 
coinpany  owns  and  operates  a  street  railway  in  each  of  two 
neighboring  cities  and  also  a  connecting  interurban  line,  the 
cars  of  which  are  run  over  portions  of  the- tracks  of  the  street 
railways  and  the  properties  are  otherwise  used  in  common, 
the  entire  system  constitutes  an  interurban  railway  for  the 
purpose  of  taxation  and  will  be  assessed  as  a  whole  by  the 
Executive  Council. 

Appeal  from  Blackhawk  District  Court. —  Hon.  Fbanklin 
C.  Platt,  Judge. 

Wednesday,  July  11,  1906. 

Suit  in  equity  to  enjoin  defendants  from  enforcing 
the  collection  of  taxes  levied  by  the  executive  council  of 
the  state  upon  plaintiff's  street  railway  in  the  cities  of  Water- 
loo and  Cedar  Falls.  A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiff  appeals. —  Affirmed.   . 

Chas  E.  Pickett,  for  appellant. 

8.  T.  Mears  and  A.  B,  Lovejoy,  for  appellees. 
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Deemeb,  J. —  This  case  involves  a  construction  of  sec- 
tions 2033a^  2033b,  and  2033c,  of  the  Supplement  to  the 
Code  of  1897,  which  so  far  as  material  read  as  follows: 

Section  2033a.  Any  railway  operated  upon  the  streets 
of  a  city  or  town  by  electric  or  other  power  than  steam,  which 
extends  beyond  the  limits  of  such  city  or  town  to  another  city, 
town,  or  village,  or  any  railway  operated  by  electric  or  other 
power  than  steam,  extending  from  one  city,  town,  or  village, 
to  another  city,  town,  or  village,  shall  be  known  as  an  inter- 
urban  railway,  and  shall  be  a  work  of  internal  improvement. 

Sec.  2033b.  The  words  railway,  railway  company,  rail- 
way corporation,  railroad,  railroad  company,  and  railroad  cor- 
poration, as  used  in  the  Code  and  acts  of  the  General  As- 
sembly, now  in  force  or  hereafter  enacted,  are  hereby  de- 
clared to  apply  to,  and  include,  all  interurban  railways,  and 
all  companies  or  corporations  constructing,  owning  or  operat- 
ing such  interurban  street  railways,  and  all  provisions  of  the 
Code,  and  acts  of  the  (Jeneral  Assembly,  now  in  force  or 
hereafter  enacted,  affecting  railways,  railway  companies,  rail- 
way corporations,  railroads,  railroad  companies,  and  rail- 
road corporations,  are  hereby  declared  to  affect  and  apply  in 
full  force  and  effect  to  all  interurban  railways,  and  to  all 
interurban  railway  companies  or  railway  corporations  con- 
structing, owning  or  operating  such  interurban  railways. 

Sec.  2033c.  Any  interurban  railway  shall,  within  the 
corporate  limits  of  any  city  or  town,  of  any  city  acting  under 
a  special  charter,  upon  such  streets  as  it  shall  use  for  trans- 
porting passengers,  mail,  baggage,  and  such  parcels,  packages, 
and  freight  as  it  may  carry  in  its  passenger  or  combined 
baggage  cars  only,  be  deemed  a  street  railway,  and  be  subject 
to  the  laws  governing  street  railways. 

Material  to  our  injury  are  the  following  facts  taken 
from  the  petition.  In  1855  the  Waterloo  Street  Railway 
Company  constructed  a  street  railway  in  the  city  of  Waterloo. 
The  cars  were  propelled  by  animal  power.  It  was  operated  as 
such  railway  until  1896,  when  plaintiff  having  acquired  the 
franchise  and  property  equipped  it  as  an  electric  street  rail- 
way, the  city  having,  by  appropriate  ordinances,  granted  it 
the  right  to  do  so.     Several  years  prior  to  1897,  the  Cedar 
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Falls  &  Northern  Railway  Company  built  a  street  railway 
in  the  city  of  Cedar  Falls.  Upon  this  system  the  ears  were 
propelled  by  gasoline  engines.  In  1897  plaintiff  acquired 
the  franchise  and  property  of  that  corporation,  and  the  city, 
having  granted  it  the  right,  equipped  it  as  an  electric  street 
railway.  In  1898  plaintiff  built  an  interurban  line  between 
Waterloo  and  Cedar  Falls,  a  distance  of  about  six  miles. 
At  the  time  of  the  construction  of  the  interurban  line  from 
Waterloo  to  Cedar  Falls,  the  plaintiff,  for  the  purpose  of 
equipping  its  interurban  system  separate  and  independent 
from  its  local  street  railway  system  in  Waterloo,  constructed 
a  line  known  as  the  "Mulberry  Street  Line"  for  the  ex- 
clusive use  of  its  interurban  cars,  so  that  in  coming  into  the 
city  of  Waterloo  the  interurban  cars  are  required  to  pass 
over  only  three  blocks  of  plaintiff's  local  system  before  reach- 
ing the  said  Mulberry  Street  line,  and  after  leaving  the  said 
Mulberry  Street  line  only  about  two  blocks  over  the  local  line 
in  reaching  its  terminals.  In  1901  plaintiff  built  an  inter- 
urban line  between  Waterloo  and  the  village  of  Denver,  in 
Bremer  county.  The  interurban  cars  from  this  line  pass 
over  one  block  of  plaintiff's  local  lines  before  reaching  the 
Mulberry  Street  line,  and  about  two  blocks  after  leaving  it 
in  reaching  its  terminals.  The  three  blocks  of  local  line 
thus  used  by  the  Denver  interurban  cars  are  the  same  as 
those  used  by  the  Cedar  Falls  interurban  cars.  For  the  fur- 
ther purpose  of  equipping  its  interurban  lines  distinct  and 
independent  from  its  local  street  railway  lines,  plaintiff 
constructed  a  belt  line  from  a  point  outside  of  the  residence 
district  of  the  city,  and  of  the  then  city  limits,  around  a 
portion  of  the.  city,  entering  the  city  over  the  right  of  way 
of  the  Chicago  &  Great  Western  Railway,  for  the  purpose 
of  trajisporting  all  of  its  in  and  outgoing  freight  thereover,  so 
that  none  of  its  freight  would  pass  over  its  lines  in  the  city 
of  Waterloo.  The  total  length  of  plaintiff's  local  street  rail- 
way lines  in  Waterloo  traversed  by  all  of  its  interurban  cars 
at  the  time  of  the  assessment  complained  of  was  one  thousand 
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nine  hundred  and  forty-four  feet,  and  in  the  city  of  Cedar 
Falls,  two  thousand  nine  hundred  and  ninety-five  feet. 
Plaintiff  has,  and  operates,  in  Waterloo  and  Cedar  Falls 
fifty  thousand  two  hundred  and  thirty-nine  feet,  or  about 
nine  and  one-half  miles  of  street  railway  which  are  not 
touched  or  traversed  by  its  interurban  cars.  On  these  plain- 
tiff runs  passenger  cars  such  as  are  ordinarily  used  for  city 
passenger  service.  On  the  interurban  lines  it  runs  what  are 
ordinarily  known  as  "  interuban  cars  " ;  that  is  to  say,  cars 
larger  in  all  respects  and  differently  constructed  than  cars 
used  exclusively  for  city  passenger  service.  The  local  lines 
in  Waterloo  and  Cedar  Falls  are  used  and  operated  strictly 
and  solely  for  local  street  railway  purposes  without  reference 
to  the  interurban  system  of  the  plaintiff,  and  independent 
of  plaintiff's  interurban  lines,  and  are  operated  just  as  they 
had  been  before  the  construction  of  the  interurban  lines. 
These  local  lines  do  not  extend  beyond  the  limits  of  either 
of  said  cities,  but  are  entirely  within  the  corporate  limits, 
and  are  run  and  operated  under  ordinances  granting  plaintiff 
the  right  to  construct  street  railway  systems  in  said  cities. 
Plaintiff  keeps  a  separate  and  distinct  record  of  the  business 
done  on  its  local  street-car  system  and  its  interurban  lines, 
and  the  same  are  managed  and  treated  by  plaintiff  as  sepa- 
rate and  distinct  systems.  The  only  connection,  if  such  it 
may  be  called,  according  to  plaintiff's  petition,  between  plain- 
tiff's local  street  railway  systems  as  aforesaid  and  its  inter- 
urban lines,  is  that  transfers  are  given  to  passengers  coming 
into  the  city  of  Waterloo  or  the  city  of  Cedar  Falls,  by  which 
a  passenger  can  be  transferred  to  a  local  line,  and  be  carried 
to  his  destination,  and  transfers  are  given  passengers  on  the 
local  system  who  desire  to  be  transferred  to  the  interurban 
lines,  and  carried  as  aforesaid  to  the  city  limits. 

It  is  contended  that  the  local  street  railway  systems  are 
not  a  part  of  the  interurban  system,  that  the  same  are  not 
subject  to  assessment  by  the  executive  council,  but  should  be 
listed  and  assessed  in  the  assessment  district  where  situated, 
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and  under  the  law  governing  the  aaseasment  of  taxes  against 
street  railways.  It  is  also  argued  that  the  assessment  of 
said  lines  by  the  said  executive  council  is  unlawful  and  with- 
out authority,  and  the  court  is  asked  to  enjoin  the  defend- 
ants from  carrying  out  the  assessment  made  by  the  executive 
council. 

Section  1334  of  the  Code  provides  for  the  assessment 
of  all  the  property  of  each  railway  in  the  state,  excepting 
lots  and  other  real  estate  not  used  in  the  operation  of  the  road 
by  the  executive  council;  and  it  appears  that  the  council 
did  assess  plaintiflPs  system  above  described  as  a  railway, 
and  certified  the  same  to  the  defendant  board  of  supervisors 
as  required  by  law.  Plaintiff  insists  that  that  part  of  its 
property  not  used  for  interurban  purposes  should  not  have 
been  so  assessed.  In  Cedar  Rapids  &  Marion  Co.  v,  Cum- 
mins, 125  Iowa,  430,  we  had  occasion  to  consider  this  quea- 
tion,  and  we  there  said : 

It  is  not  conceivable,  that  it  was  the  purpose  of  section 
2033c  to  provide  that  an  interurban  line  is  not  an  interurban 
line  save  only  from  city  or  town  limit  to  city  or  town  limits, 
.  .  .  as  we  read  the  statute  it  means  that  as  to  those 
portions  of  its  line  being  within  city  or  town  limits,  a  cor- 
poration operating  an  interurban  railway,  shall,  in  respect  of 
the  operation  of*  its  line,  be  held  to  the  rights  and  obliga- 
tions of  a  street  railway  only.  The  character  of  the  line  as 
an  interurban  railway  is  not  changed,  but  it  is  to  be  sub- 
ject to  the  laws  governing  street  railways.  The  statute  sim- 
ply recognizes  the  necessary  existence  of  differences  in  the 
manner  of  regulation,  between  urban  and  suburban  districts ; 
and  this  by  general  law,  or  in  case  of  the  former  by  munici- 
pal ordinance. 

The  conclusion  in  that  case  was  that  the  character  of 
the  road  being  established,  by  the  statutes  heretofore  quoted, 
as  an  interurban  one,  its  entire  property  used  for  the  opera- 
tion of  the  road  was  properly  assessed  by  the  executive 
council.  Appellant  attempts  to  distinguish  that  case  from  . 
this ;  and  says  that  it  has  no  fault  to  find  with  that  decision 

in  so  far  as  it  applies  to  lines  within  the  corporate  limits 
Vol.  131  Ia.— 16 


242  Transit  Co.  v.  Boabd  of  Supervisobs.     [131  Iowa 

used  for  interarban  purposes,  or  over  which  its  interurban 
cars  pass;  and  that  this  was  the  only  question  involved  in 
that  case.  It  relies  chiefly  upon  section  2033a  of  the  Code, 
defining  interurban  railways,  and  says  that  a  street  railway 
system  is  not  converted  into  an  interurban  one  because  the 
interurban  cars  run  over  a  small  portion  of  the  street  railway 
tracks.  Many  suppositious  cases  are  given,  as  where  two 
systems  are  owned  by  independent  concerns,  or  where  the 
two  are  merged  into  one  after  construction  and  operation, 
which  are  well  enough  to  be  considered,  but  are  not,  of  course, 
involved  on  this  appeal. 

The  real  basis  of  the  argument  is  that  the  nature  of  the 
property  should  be  determined  with  reference  to  its  use,  and 
not  with  reference  to  its  ownership.  But  this  is  manifestly 
unsound.  In  the  broadest  sense  ownership  must  to  a  large 
extent  determine  the  character  of  an  assessment.  If  the 
plaintiff  does  not  own  or  operate  an  interurban  railway  it . 
cannot  be  assessed  therefor.  Of  course,  the  nature  of  the 
property  does  not  depend  primarily  upon  its  ownership ;  but 
the  character  of  the  assessment  to  be  levied  against  it  may 
be  made  determinable  thereby.  This  is  distinctly  affirmed 
in  the  Cedar  Bapids  Company  case  before  cited.  Plaintiff 
might,  of  course,  own  a  street  railway,  and  an  interurban 
one  independent  thereof,  and  having  no  connection  there- 
with ;  but  when  the  two  are  combined  into  one  system,  as  in 
the  Cedar  Bapids  case,  the  character  thereof  may  be  defined 
by  the  Legislature  for  the  purposes  of  taxation,  and  this  is 
what  we  think  the  Legislature  intended  to  do.  The  fact 
that  in  keeping  its  books  plaintiff  separates  the  two  is  of  no 
consequence.  Surely  the  Legislature  did  not  intend  this 
to  be  the  test  as  to  the  character  of  the  assessment  to  be 
made  upon  the  property.  It  is  not  important,  either,  as  to 
which  line  or  system  was  first  constructed;  for,  in  either 
event,  when  a  corporation  concludes  to  engage  in  the  inter- 
urban business,  and  uses  part  of  a  street  railway  line  there- 
tofore constructed  for  interurban  business,  it,  under  the  stat- 
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Tites  quoted^  converts  the  street  railway  into  part  of  the  inter- 
urban,  system  for  purposes  of  taxation.  If  this  were  not  true 
great  difficulties  would  arise  in  fixing  the  value  of  the  road- 
bed, rails,  bridges,  etc.,  which  are  used  jointly.  If  used  for 
street  railway  purposes  as  well  as  for  interurban  business, 
should  this  part  of  the  line  be  assessed  as  wholly  for  inter- 
urban purposes,  or  partly  for  such  and  partly  for  street  rail- 
way purposes  or  as  a  street  railway,  and  how  shall  such  taxes 
be  apportioned?  This  may  have  been,  and  doubtless  was, 
one  of  the  reasons  for  th^  passage  of  the  law  we  are  now  con- 
sidering. 

Appellant's  counsel  says  that  the  object  of  the  law  was 
that  the  line  should  be  assessed  as  a  whole  by  one  assessing 
body,  and  not  divided  into  parts,  and  assessed  by  different 
assessing  bodies,  with  the  usual  nonuniformity  incident 
thereto.  With  this  statement  we  fully  agree.  If  an  inter- 
urban company  comes  into  a  city  under  a  lease  with  a  street 
railway  company  for  the  use  of  the  tracks  of  the  latter,  it, 
of  course,  does  not  own  the  property,  and  could  neither  be 
assessed  therefor  nor  would  its  act  convert  the  street  railway 
company  into  an  interurban  one.  All  depends  upon  the 
ownership  of  the  two  systems.  If  separate,  there  are  no  diffi- 
culties, for  each  is  assessed  for  its  own.  If  by  the  same 
company,  the  entire  property  should  be  assessed  as  one  or  the 
other ;  that  is  to  say,  either  as  a  street  railway,  or  as  an  inter- 
urban one.  The  Legislature  has  plenary  power  in  classify- 
ing property  for  taxation,  and  may  make  this  classification 
dependent  not  only  upon  use  but  upon  ownership  as  well ; 
this,  of  course,  so  long  as  it  preserves  uniformity,  and  ob- 
serves other  fundamental  rules  as  to  taxation.  Every  ques- 
tion raised  is,  in  effect,  determined  by  the  case  already  cited. 
None  of  the  provisions  of  the  laws  quoted  were  overlooked 
or  disregarded.  It  is  not  for  the  corporation  or  company, 
by  a  system  of  bookkeeping,  to  determine  what  part  of  its 
line  shall  be  street  railway,  and  what  part  interurban.  In 
this  case  the  company  gives  transfers  and  operates  all  its 
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lines  practically  as  one  property,  save  in  the  matter  of  book- 
keeping. 

Moreover,  no  company  should  be  allowed  to  change  the 
character  of  its  property  from  time  to  time  either  by  cur- 
tailing or  enlarging  the  use  of  its  cars  over  the  streets  of  a 
city.  Taking  the  statutes  quoted  as  a  whole,  we  think  it 
clear  that  the  Legislature  has,  for  the  purposes  of  taxation, 
made  ownership  one  of  the  tests  whereby  to  determine  the 
character  of  an  interurban  railway,  for  the  purposes  of  taxa- 
tion ;  and  that  plaintiff  company,  within  the  meaning  of  these 
statutes,  has  made  its  system  an  interurban  one.  One  illus- 
tration will  suflSce  to  show  the  soundness  of  this  conclusion. 
Suppose  the  interurban  cars  should  pass  over  all  the  street 
railway  tracks,  save  upon  two  short  streets ;  should  the  prop- 
erty upon  these  two  streets  be  assessed  independently  of  the 
,  other  property  o\vned  by  the  company  —  that  is  to  say,  by 
the  local  assessors  ?  And,  if  so,  how  is  the  value  thereof  to 
be  fixed  ?  Again,  suppose  that  for  part  of  a  year  the  inter- 
urban cars  pass  over  practically  all  the  streets  occupied  by 
the  street  railway,  and  for  the  rest  of  the  year  they  do  not 
pass  over  more  than  one  street,  and  for  but  a  short  distance 
on  that.  These  propositions  suggest  the  propriety  of  such 
legislation  as  we  are  now  considering,  and  the  necessity  for 
giving  it  a  reasonable  construction  to  meet  the  evident  pur- 
poses and  objects  thereof. 

The  rule  sustaining  the  demurrer  was  correct,  and  it  is 
affirmed. 
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Contagious  disease:    negugence:    liabiuty  of  county.    A  county 

1  is  not  liable  for  the  negligence  of  health  officers  in  the  en- 
forcement of  quarantine  regulations. 

Same.    Local  boards  of  health  in  the  enforcement  of  quarantine 

2  regulations  have  no  power  to  fix  upon  the  county  a  liability  for 
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loss  or  damage  suffered  by  reason  of  the  quarantine,  which  is 
not  expressly  authorized  by  statute  even  though  directed  by 
the  board  of  supervisors  so  to  do. 

Enforcement  of  quarantine:    liability  of  health  officers.    Health 

3    officers  act  in  a  quasi  judicial  capacity,  and,  in  the  absence  of 

malice,  are  not  personally  liable  for  any  injury  resulting  from 

the  enforcement  of  a  quarantine  though  mistaken  as  to  the 

necessity  therefor. 

Appeal  from  Dickinson  District  Court. —  Hon.  W.  B. 
QuABTON,  Judge. 

Wednesday,  July  11,  1906. 

The  plaintiff  and  his  family  were  quarantined  thirty 
days  by  the  local  board  of  health  of  one  of  the  townships  in 
Dickinson  county  because  of  a  supposed  case  of  smalljwx  in 
the  family.  There  was  in  fact  no  contagious  disease  in  the  \ 
family,  and  the  plaintiff  brings  this  suit  to  recover  of  the  ' 
county,  and  of  the  individual  members  of  the  local  board  of 
health  of  the  township,  damages  which  he  alleges  he  has  suf- 
ferred  on  account  of  the  quarantine.  A  demurrer  to  the 
petition  and  its  amendments  was  sustained,  and  a  judgment 
rendered  for  the  defendants.  The  plaintiff  appeals. —  Af- 
firmed. 

J.  W.  Cory,  for  appellant. 

Francis  &  Owen,  for  appellees. 

Sheewin,  J. —  It  is  the  settled  law  of  this  state,  as  well  ^^ 
as  the  general  rule,  that  municipal  corporations  are  not  liable 
for  the  negligence  of  their  officers  or  agents  in  executing 
health  recnilations  adopted  for  the  purpose  of 

1.  Contagious  J^  '^  r-      r 

"c^cc^iiSrifitr    preventing  the  spread  of  contagious  diseases. 

of  county.  jj^  gQ  fgy  gg  g  municipality  undertakes  the 

duty  of  making  and  enforcing  quarantine  regulations  and 
other  laws  for  the  promotion  of  the  public  health,  it  is  per- 
forming governmental   functions,   and   its   officers   are   not  , 
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agents  for  whose  action  or  inaction  it  is  liable  unless  such 
liability  is  imposed  by  its  charter,  or  by  the  laws  of  the  state 
under  which  it  exists.  McFadden  v.  Town  of  Jewell,  119 
Iowa,  321 ;  Easterly  v.  Town  of  Irwin,  99  Iowa,  694 ;  Ogg 
V,  City  of  Lansing,  35  Iowa,  495;  Packard  v.  Voltz,  94 
Iowa,  277;  Calwellv.  City  of  Boone,  51  Iowa,  687;  1  Tiede- 
man.  State  and  Federal  Control  of  Persons  and  Property, 
122.  Furthermore,  it  is  probably  true  that  the  officers  in 
question  were  not  strictly  municipal  officers  or  agents  so  as 
to  render  the  county  liable  for  their  acts  in  any  event  They 
became  health  officers  by  virtue  of  the  statute  which  fixed 
the  tenure  of  office  also.  While  such  officers  are  elected  in 
townships,  they  are  elected  in  obedience  to  the  statute,  to 
perform  a  public  service  not~  peculiarly  local  or  corporate, 
but  as  state  officers  with  such  powers  and  duties  as  the  statute 
confers  upon  them.  2  Dillon's  Municipal  Corporations, 
sections  974,  975,  977. 

When  quarantined,  the  plaintiff  and  his  family  lived  on 

a  farm  in  one  township  and  rented  and  worked  a  farm  in 

another,  and  he  alleges  in  his  petition  that  because  of  his 

detention  he  was  unable  to  care  for  the  crops 

Q   Sams 

on  the  farm  so  rented,  and  unable  to  procure 
others  to  do  so;  that  he  suffered  a  total  loss  of  the  crop 
thereon  for  which  he  seeks  recovery.  In  addition  to  his 
claim  that  the  county  is  liable  generally  for  the  alleged  neg- 
ligence of  the  local  board  of  health,  the  appellant  contends 
that  at  the  time  of  the  quarantine  the  local  officers  promised 
that  the  county  would  provide  him  the  necessary  help  for 
taking  care  of  his  crops,  and  that  because  of  such  promise 
and  further,  because  the  statute  makes  the  county  liable  in 
the  first  instance  for  the  care  of  infected  and  quarantined 
persons,  it  is  liable  for  the  value  of  his  crops.  Section  2568 
of  the  Code  creates  local  boards  of  health,  and  makes  it  the 
duty  of  such  boards  to  make  such  regulations  as  are  neces- 
sary for  the  protection  of  the  public  health,  and  to  proclaim 
and  establish  quarantine  against  all  infectious  or  contagious 
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diseases  dangerous  to  the  public^  and  section  2570  of  Code 
Supplement  (1902)  provides  for  the  care  of  infected  persons 
and  for  the  payment  of  the  expenses  incurred  on  account 
thereof.  The  statute  neither  expressly  or  by  implication  pro- 
vides for  anything  more,  and  we  are  not  at  liberty  to  read  into 
it  an  enlarged  liability.  It  is  also  very  clear  that  the  memr 
bers  of  the  local  board  of  health  had  no  power  to  create  a  lia- 
bility not  imposed  by  law,  even  if  they  had  acted  under  the 
direction  of  the  board  of  supervisors.  The  liability  that  may 
be  incurred  by  such  boards  is  fixed  by  law  and  beyond  this 
neither  can  go.     See  Dillon,  supra. 

The  remaining  question  is  whether  the  members  of  the 

local  board  of  health  are  individually  liable  for  the  loss  of 

the  plaintiff's  crops.     The  statute  makes  it  the  duty  of  health 

8  enfoecemeht     ^®c^^s  to  quarantine  against  "  all  infectious 

SSlityof^'''*"    ^^  contagious  diseases  dangerous  to  the  pub- 

heaith  officers,      jj^  >>  ^^j^^  j^  caHuot  wcH  be  questioned  that  the 

defendants  were  acting  within  the  scope  of  their  duty  as 
such  oflScers,  and  that  in  establishing  the  quarantine  they 
were  acting  in  a  quasi  judicial  character.  They  were  vested 
with  the  power  to  determine  whether  an  infectious  or  con- 
tagious disease  existed  in  the  appellant's  family,  and  if  found 
to  exist  their  duly  under  the  statute  required  them  to  take 
the  proper  steps  to  prevent  its  spread,  and  had  they  neg- 
lected to  dp  so  they  would  have  been  culpable  in  a  high  de- 
gree. They  were  therefore  acting  judicially,  and  it  is  the 
general  rule  that  officers  so  acting  are  not  liable  for  injuries 
which  may  result  from  such  acts  performed  in  the  honest 
exercise  of  their  judgment,  however  erroneous  or  mistaken 
the  action  may  be,  provided  there  be  no  malice  or  wrong  mo- 
tive present  Raymond  v.  Fish,  51  Conn.,  80,  (50  Am. 
Rep.,  3) ;  Lowe  v.  Conroy,  120  Wis.,  151,  (97  N.  W.  942, 
66  L.  R  A.  907) ;  see,  also,  Packard  v.  Voltz,  supra.  In 
some  cases  an  exception  to  this  general  rule  has  been  rec- 
ognized, and  the  individual  officers  have  been  held  liable 
because  of  the  maxim  that  where  there  is  a  wrong  there  is  a 
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remedy.  See  Lowe  v.  Conroy,  supra,  and  cases  cited  therein, 
and  McCord  v.  High,  24  Iowa,  336,  where  Judge  'Dillon  in 
a  concurring  opinion  recognizes  and  applies  the  rule.  We 
are  of  opinion,  however,  that  where  the  public  health  is  in- 
volved, this  rule  should  not  be  applied,  notwithstanding  the 
fact  that  courts  of  great  ability  have  so  held.  It  is  the  mod- 
em tendency  of  judicial  opinion  to  hold  that  the  public 
health  is  the  highest  law  of  the  land  and  "  whenever  a  police 
regulation  is  reasonably  demonstrated  to  be  a  promoter  of 
public  health  all  constitutionally  guarantied  rights  must  give 
way  to  be  sacrificed  without  compensation  to  the  owner/'  2 
Tiedeman  on  State  and  Federal  Control,  section  169. 

Nor  does  this  doctrine  necessarily  conflict  with  the 
maxim  to  which  we  have  referred.  As  we  have  already  said, 
this  board  of  health  was  a  creation  .of  the  statute  and  its  para- 
mount duly  was  to  protect  the  public  health ;  its  duty,  then, 
was  to  the  public  and  not  to  any  individual  member  thereof, 
except  to  act  honestly  and  without  design  to  injure  him.  If 
a  health  officer  fails  to  do  his  duty  no  individual  may  com- 
plain, for  the  duty  is  public  and  the  officer  is  not  charged 
with  any  individual  duty  to  any  particular  person.  Cooley 
on  Torts,  882.  If  there  be  no  liability  for  an  omission  of 
public  duty,  it  would  seem  to  fellow  without  question  that 
an  erroneous  performance  should  not  subject  the  officer  to 
personal  liability.  It  may,  it  is  true,  cause  an  injury  to  the 
individual,  but  it  is  not  a  wrong  because  the  officers  owe  the 
individual  no  duty  beyond  what  we  have  already  stated. 
Cooley  on  Torts,  379,  380.  In  volume  5  of  his  work  on 
Negligence,  Judge  Thompson  says :  "  So  a  board  of  health 
may  establish  quarantine  regulations  and  thereby  cut  off  the 
entire  trade  of  one  section  of  the  couiltry  with  another. 
This  measure  may  break  up  the  business  of  a  particular 
person  and  drive  him  into  insolvency,  and  yet  he  would  have 
no  action  for  damages  against  the  members  of  the  board 
although  it  might  turn  out  that  the  regulation  was  in  point 
of  fact  wholly  unnecessary."     It  is  "  damnum  absque  in^ 
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juria/'    Benden  v.  Nashua,  17  N.  H.  477.     See,  also,  sec- 
tion 6376,  Thompson  on  Negligence. 

This  rule  should  not  be  so  extended  as  to  protect  health 
oflScers  who  act  without  the  scope  of  their  authority,  or  who 
act  with  gross  negligence  amounting  to  malice.  In  Packard 
V.  Voltz,  supra,  the  action  was  against  the  county  and  two 
of  its  supervisors  individually  for  diverting  and  damming 
water  to  the  damage  of  the  plaintiff.  It  was  alleged  that  the 
individual  members  of  the  board  acted  maliciously  and  in 
wanton  disregard  of  the  plaintiff's  rights.  We  held,  that 
neither  the  county  nor  the  individuals  were  liable  notwith- 
standing the  charge  of  malice  against  the  latter;  that  they 
were  acting  under  the  direction  of  the  board  and  that  there 
could  be  no  liability  on  their  part  as  agents  of  the  county 
because  of  the  non-liability  of  their  principaL  The  princi- 
ple is  applicable  here,  and  we  need  not  go  to  the  length 
therein  stated  to  find  support  for  our  conclusion.  In  Mc- 
Cord  V.  High  heretofore  referred  to,  the  question  of  the  pub- 
lic health  was  not  involved,  and  we  do  not  consider  the  opin- 
ion of  Judge  Dillon  controlling  in  this  case.  It  is  unfor- 
tunate that  any  individual  should  suffer  loss  because  of  a 
mistake  as  to  the  existence  of  a  dangerous  contagious  disease, 
and  yet  the  welfare  of  the  public  is  of  such  paramount  im- 
portance that  a  rule  should  not  be  established  which  will  have 
the  necessary  effect  of  increasing  the  public  danger.  If 
health  oflScers,  acting  in  perfect  good  faith  and  as  their  judg- 
ment dictates,  are  held  liable  for  a  mistake  in  judgment,  the 
effect  upon  the  public  health  cannot  be  doubted.  For  in- 
stance, many  competent  physicians  have  never  been  brought 
into  actual  contact  with  smallpox,  and  many  mistakes  have 
been  made  in  diagnosing  diseases  which  later  proved  to  be 
highly  contagious.  Whole  communities  have  been  exposed 
and  suffered  because  of  mistakes  in  judgment  and  over-cau- 
tion for  the  liberty  of  the  individual.  If  civil  liability  is 
to  be  imposed  because  of  a  quarantine  which  is  later  proved 
unnecessary,  the  danger  to  the  public  will  be  greatly  en- 


250         Cragun  Bbos.  v.  Todd  aitd  Eraft.    [131  Iowa 

hanced,  and  the  eflFectiveness  of  the  statute  greatly  impaired. 
We  do  not  feel  like  announcing  such  a  rule,  nor  do  we  be- 
lieve justice  to  the  individual  requires  it. 
The  judgment  is  therefore  affirmed. 


Cbagun  Bros.  v.  Todd  aih)  Kraft,  A.  H.  Todd  and 
George  Kraft,  Appellants. 

Sales:    when  title  passes.    Where  a  sight  draft  for  a  shipment 

1  of  goods,  with  the  bill  of  lading  attached,  is  forwarded  for 
collection  with  instructions  not  to  deliver  the  bill  ot  lading 
until  the  draft  is  paid,  a  presumption  arises  that  the  seller  in- 
tended to  retain  the  title  until  payment  of  the  draft;  and  in 
the  absence  of  further  evidence  to  the  contrary  this  presumption 
becomes  conclusive  and  the  issue  with  reference  to  the  passing 
of  the  title  should  not  be  submitted  to  the  jury. 

Same:    instructions.    Where  a  shipment  of  fruit  was  refused  be- 

2  cause  of  its  damaged  condition  on  arrival,  and  in  an  action  for 
the  price*  the  court  erroneously  submitted  the  question  of  when 
title  passed  which  was  specially  found  to  have  been  at  the  time 
of  shipment,  the  further  special  finding  that  the  fruit  was  in 
good  condition  on  its  arrival  was  immaterial  and  did  not  cure 
the  error  in  submitting  the  question  of  title. 

Appeal  from  Polk  District  Court., —  Hon.  A.  H.  McVmr, 

Judge. 

Wednesday,  Jui.y  11,  1906. 

SmT  to  recover  the  price  of  a  car  load  of  fruit.  Trial 
to  a  jury,  and  a  verdict  and  judgment  for  the  plaintiflFs. 
The  defendants  appeal. —  Reversed. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellants, 

Berryhill  &  Henry,  for  appellees. 

Shebwin,  J. —  The  plaintiffs  are  engaged  in  the  fruit 
business  at  Hot  Springs,  Utah,  and  the  defendants  are  in 
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the  same  business  at  Des  Moines.  On  the  2d  day  of  Sep- 
tember, 1900,  the  defendants,  through  their  agent,  contracted 
with  the  plaintiffs  for  a  car  load  of  peaches,  which  were  to 
be  shipped  to  the  defendants  at  Des  Moines,  with  the  right 
of  inspection.  The  price  agreed  upon  was  f.  o.  b.  at  Hot 
Springs,  Utah.  Soon  thereafter  a  car  of  peaches  was 
shipped,  the  bill  of  lading  was  placed  in  the  plaintiffs'  bank 
in  Hot  Springs,  and  a  sight  draft  was  drawn  on  the  defend- 
ants for  the  price  of  the  peaches.  The  draft,  with  the  bill 
of  lading,  was  then  sent  to  a  bank  in  Des  Moines  with  in* 
structions  to  collect  the  draft  before  the  bill  of  lading  was 
■delivered.  The  car  arrived  in  Des  Moines  about  a  week 
after  it  left  Hot  Springs,  and  upon  inspection  the  day  of 
its  arrival  there  some  of  the  peaches  were  found  in  bad  con- 
dition. Negotiations  by  telegram  followed,  but  no  subse- 
quent agreement  was  reached,  and  the  peaches  were 
finally  turned  over  to  another  party  by  the  plaintiffs 
and  sold  on  their  account  and  at  a  loss  to  them.  This  suit 
was  brought  to  recover  the  contract  price.  The  evidence  is 
quite  conclusive  that  the  fruit  was  in  good  condition  when  it 
was  loatded  and  shipped,  and  it  is  as  conclusively  shown 
that  some  of  it  was  in  bad  condition  when  it  reached  Des 
Moines.  The  question  whether  the  sale  was  complete  when 
the  fruit  was  delivered  to  the  carrier  was  therefore  an  im- 
portant factor  in  the  case,  and  it  was  submitted  to  the  jury 
for  its  finding  thereon. 

The  appellants  urge  that,  under  the  undisputed  facts, 
the  court  should  have  held  that  title  did  not  then  pass  to 
the  defendants,  and  that  it  was  error  to  allow  the  jury  to 
determine  the  question.  This  cojitention 
^'t^plaseJ^  must  be  sustained.  The  bill  of  lading  accom- 
panied the  sight  draft  and  was  not  to  be  de- 
livered until  the  draft  was  paid.  An  acceptance  and  pay- 
ment of  the  draft  were  therefore  necessary  before  the  de- 
fendants could  claim  the  bill  of  lading  or  insist  on  the  de- 
livery of  the  car  to  them,  and  there  is  no  evidence  to  take  the 
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case  out  of  the  rule  that,  under  such  circumstances,  the  pre- 
sumption arises  that  the  vendors  intended  to  retain  title  in 
themselves,  and  that  such  presumption  must  be  considered 
as  conclusive  until  rebutted.  There  is  not  only  no  rebutting 
testimony,  but,  on  the  other  hand,  the  acts  of  both  parties 
subsequent  to  the  arrival  of  the  car  in  Des  Moines, 
strengthen  this  presumption  as  to  the  intent  Forcheimer  & 
Co,  V.  Stewart,  65  Iowa,  593 ;  National  Batik  v.  State  Bank, 
93  Iowa,  650 ;  Daws  v.  National  Exchange  Bank,  91  U.  S. 
618,  (23  L.  Ed.  214) ;  Willman  Mercantile  Co.  v.  Fussy, 
15  Mont.,  511,  (39  Pac.  738,  48  Am.  St  Rep.  698). 

It  is,  of  course,  true,  as  coptended  by  the  appellee,  that 
the  question  as  to  when  title  to  personal  property  passes  is 
largely  one  of  intent;  but  when  there  is  no  conflict  in  the 
evidence  the  presumption  to  which  we  have  referred  is 
conclusive  and  should  be  so  held  by  the  court  instead  of  sub- 
mitting the  question  to  the  jury  for  an  adverse  finding  with- 
out support  in  the  evidence. 

The  court  submitted  a  special  interrogatory  requiring 
the  jury  to  find  whether  the  peaches  were  in  a  damaged  con- 
dition when  they  arrived  in  Des  Moines.  This  was  sub- 
mitted in  connection  with  one  relating  to  their 
condition  when  delivered  to  the  carrier  and 
another  requiring  a  finding  as  to  when  title  passed  to  the 
defendants.  The  jury  returned  a  general  verdict  for  the 
plaintiffs,  and  also  found  specially  that  title  passed  to  the 
defendants  when  the  peaches  were  delivered  to  the  trans- 
portation company,  and  that  they  were  in  good  condition 
when  shipped.  The  question  as  to  their  condition  when 
they  reached  Des  Moines  was  not  then  answered,  and,  upon 
their  attention  being  called  to  their  neglect  to  answer  this 
question,  the  foreman  stated  that  the  jury  did  not  con- 
sider an  answer  material  in  view  of  the  other  findings. 
Thereupon  the  court  directed  the  jury  to  again  retire  and 
return  an  answer  to  the  question,  which  it  did,  finding  that 
the  peaches  were  not  in  a  damaged  condition  when  they  ar- 
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rived  in  Dee  Moines.  The  appellees  claim  that  such  find- 
ing cures  any  error  in  submitting  the  question  as  to  when 
the  title  passed.  Having  found  that  title  passed  to  the  de- 
fendants  in  Utah  the  condition  of  the  peaches  when  they 
arrived  in  Des  Moines  was  wholly  immaterial,  except  in  so 
far  as  such  condition  might  aid  the  jury  in  determining 
their  condition  when  shipped,  and  the  fact  that  the  jury  did 
not  look  upon  the  question  as  material  indicates  that  it  was 
not  considered  in  that  connection.  The  further  fact  that  the 
finding  is  practically  without  support  in  the  evidence  shows 
that  the  jury  could  not  have  given  the  question  such  con- 
sideration as  to  entitle  the  finding  to  stand  and  thereby  estop 
the  appellants  from  questioning  the  error  in  submitting  the 
question  of  title. 

We  are  constrained  to  hold  that  there  was  not  a  fair 
presentation  and  consideration  of  the  appellants'  case,  and 
that  they  are  entitled  to  a  retrial  thereof.  We  are  also  in- 
clined to  the  view  that  even  if  there  had  been  a  completed 
sale  in  Utah,  the  question  whether  it  had  been  afterwards 
abandoned  or  waived  should  have  gone  to  the  jury  under  the 
appellants'  second  defense,  but  as  the  question  does  not 
appear  of  importance,  in  view  of  our  holding  on  the  matter 
of  title,  we  do  not  definitely  pronounce  thereon.  If  the  title 
did  not  pass  when  the  peaches  were  delivered  to  the  carrier, 
the  plaintiffs  were  not  entitled  to  recover  the  contract  price 
therefor,  and  there  was  error  in  so  instructing  and  in  render- 
ing judgment  for  the  amount  thereof.  This  seems  to  be 
conceded  by  the  appellees  and  we  need  not  discuss  the  propo- 
sition. But  see  Readhead  Bros.  v.  Wyoming  Cattle  Co.,  126 
Iowa,  410. 

The  judgment  must  be,  and  it  is,  reversed. 


254       Izrsu&AKOB  Co.  v.  Boabd  of  Esyibw.    [131  Iowa 


The  Chicago  Life  Insueancb  Company,  Appellee  v.  The 
Boabd  of  Review  of  the  City  of  Des  Moines^  Iowa, 
Appellant 

Taxation  of  insurance  companies:  sukplus:  »EiyucnoN  for  debts. 
The  surplus  or  unassigned  funds  of  an  insurance  company 
collected  and  held  merely  to  guard  against  unexpected  losses 
and  to  meet  policy  liabilities  or  other  contracts,  and  which  are 
not  collected  pursuant  to  law,  the  policy  or  the  articles  of  in- 
corporation, are  not  a  liability  which  the  company  may  deduct 
from  its  taxable  credits. 

Appeal  from  Polk  District  Cowrt. —  Hon.  Hugh  Bbennan, 

Judge. 

Tuesday,  Jttly  10,  1906. 

The  plaintiff  was  assessed  for  taxation  in  the  city  of 
Des  Moines,  Iowa,  for  the  year*  1903  upon  moneys  and 
credits  in  the  sum  of  $12,482.  The  board  of  review  having 
refused  to  vacate  or  reduce  the  assessment,  plaintiff  appealed 
to  the  district  court>  where  a  decree  was  entered  sustainii^ 
the  plaintiff^s  objections  and  canceling  the  assessment  The 
defendant  appeals.—  Reversed. 

W.  H.  Bremner,  M.  H.  Cohen,  and  jB.  B.  Alberson,  for 
appellant 

George  R.  Sanderson  and  A.  H.  Evans,  for  appellee. 

WEAVBiB,  J. —  The  possession  of  the  moneys  and  credits 
assessed  to  the  appellee  is  admitted,  but  it  is  contended  that 
such  funds  are  not  subject  to  assessment  and  taxation. 
These  funds  constitute  what  the  appellee  calls  its  "  sur- 
plus "  or  "  unassigned  funds,"  and,  briefly  stated,  have  been 
accumulated  in  the  following  manner:  The  general  scheme 
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of  life  infiurance,  by  which  the  policy  holder  pays  an  un- 
varying or  level  premium  during  life  or  a  fixed  period  of 
years,  involves  the  necessity  of  fixing  an  average  rate  which 
shall  more  than  pay  the  cost  of  the  risk  during  the  earlier 
years  of  the  life  of  the  insured,  in  order  to  create  or  ac- 
cumulate a  fund  with  which  to  meet  the  increased  cost  which 
naturally  and  inevitably  comes  with  old  age.  The  experi- 
ence of  life  insurance  companies  enables  them  to  calculate 
with  practical  certainty  the  averages  of  human  life,  the  cost 
of  carrying  the  risks  assumed,  and  to  fix  rates  of  premium 
which  will  enable  them  to  meet  current  losses,  defray  current 
expenses,  and  at  the  same  time  set  aside  a  fund  which,  with 
accumulated  interest,  shall  be  sufficient  to  make  certain  their 
ability  to  carry  the  increased  risks  which  attend  the  increas- 
ing age  of  their  policy  holders.  The  income  set  apart  for 
this  purpose  constitutes  a  reserve  fund.  In  actual  practice 
life  insurance  companies  ordinarily  fix  rates  of  premium 
somewhat  above  the  theoretical  level  which,  on  the  basis  of 
past  experience,  would  enable  them  to  pay  all  expenses  and 
current  losses,  and  lay  aside  the  proper  proportion  of  re- 
serve. This  excess  constitutes  a  '^  surplus,''  the  nature  and 
use  of  which  seem  to  vary  somewhat  with  the  plan  or  scheme 
of  insurance.  According  to  the  showing  in  the  record  be- 
fore us  the  appellee  at  the  date  in  question  had  assets  to 
the  aggr^ate  value  of  $131,363.99.  After  deducting  from 
this  sum  its  legal  reserve,  unpaid  death  losses,  and  other  out- 
standing claims  and  charges,  there  was  left  in  its  hands  a 
balance  which  it  designates  as  '^  unassigned  funds  (sur- 
plus) "  in  the  sum  of  $26,712.98.  It  is  this  sum,  less  an 
item  of  real  estate,  $14,230,  which  the  assessor  listed  for 
taxation. 

It  is  the  theory  of  the  appellee  that  this  fund  is  to  be 
treated  as  an  indebtedness  of  the  company  within  the  mean- 
ing of  Code  Supp.  1902,  section  1333c  To  properly  under- 
stand the  section  referred  to  requires  some  examination  of 
the  statute  of  which  it  forms  a  part.     Section  1333b.  re- 
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quires  every  insurance  corporation  organized  under  the  laws 
of  this  state  to  furnish  each  year  to  the  assessor  of  the  tax- 
ing district  in  which  its  principal  place  of  business  is  lo- 
cated a  duplicate  of  its  last  annual  report  to  the  Auditor 
of  State^  together  with  a  detailed  statement  of  all  its  prop- 
erty and  assets  of  every  kind  including  surplus,  guaranty, 
and  reserve  funds,  and  the  amount  of  each.  It  is  also  ex- 
pressly made  the  duly  of  the  assessor  to  list  and  assess 
against  every  such  corporation  "the  value  of  all  personal 
property  owned  by  such  corporation  together  with  the  actual 
value  of  each  parcel  of  real  estate  situated  in  the  assessment 
district  of  such  assessor,  and  all  said  property  shall  be  as- 
sessed at  the  same  rate  and  for  the  same  purposes  as  the 
property  of  private  individuals  as  provided  in  section  thir- 
teen hundred  and  five  of  this  Code.''  This  is  followed  by 
the  provision  upon  wbioli  appellee  relies,  which  is  as  follows : 

Section  1888c.  In  assessing  for  taxation  the  moneys 
and  credits  of  every  insurance  corporation,  .  .  .  the  as- 
sessor shall  ascertain  the  debts  and  liabilities,  if  any,  of  such 
corporation  to  its  shareholders  or  other  persons,  which  debts 
and  liabilities  shall  be  deducted  as  provided  in  section  1311 
of  the  Code,  but  in  ascertaining  the  indebtedness  or  liability 
of  such  corporation  a  debt  shall  be  deemed  to  exist  on  account 
of  its  liability  on  the  policies,  certificates  or  other  contracts 
of  insurance  issued  by  it  equal  to  the  amount  of  the  surplus 
or  other  funds  accumulated  by  such  corporation  pursuant  to 
law,  its  contracts  of  insurance,  or  articles  of  incorporation, 
for  the  purpose  of  fulfilling  its  policies,  certificates  or  other 
contracts  of  insurance  and  which  can  be  used  for  no  other 
purpose. 

The  langaage  of  the  two  sections,  when  read  together, 
as  they  should  be,  clearly  indicates  the  purpose  of  the  legis- 
lature to  make  the  moneys  and  credits  of  insurance  com- 
panies taxable,  subject  only  to  certain  defined  exceptions. 
These  exceptions  are  limited  to  funds  which  have  been  accu- 
mulated "  pursuant  to  law,  its  contracts  of  insurance,  or 
articles  of  incorporations  for  the  purpose  of  fulfilling  its 
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policies^  oertificateSy  or  other  contracts  of  insurance  and 
which  can  be  used  for  no  other  purpose."  These  exempt 
funds  must  have  two  distinct  characteristics:  (1)  In  their 
origin  they  must  have  been  accumulated  under  some  pro- 
vision of  the  statute  or  of  the  policy  or  of  the  articles  of 
incorporation;  and  (2)  in  their  purpose  they  must  have  been 
so  accumulated  for  the  purpose  of  fulfilling  the  policies  or 
other  insurance  contracts  issued  by  the  corporation,  and  be 
dedicated. to  that  use  and  none  other.  All  other  funds  are 
clearly  made  liable  to  assessment  and  taxation.  Do  the 
"  unassigned  "  or  "  surplus  "  funds  of  the  appellee  answer 
these  tests  of  exemption?  In  our  judgment^  they  do  not. 
There  is  no  statute  requiring  the  accumulation  or  creation  of 
a  surplus.  Neither  is  there  any  such  obligation  imposed  by 
any  provision  of  the  appellee^s  articles  of  incorporation  or 
insurance  contracts  so  far  as  the  record  discloses.  Indeed, 
the  very  expression  "  unassigned  "  or  "  surplus  "  funds  car- 
ries the  implication  that,  after  satisfying  all  legal  and  con- 
tract requirements  for  the  security  of  the  policy  holders, 
there  remains  an  excess  or  profit.  A  like  result  is  reached 
when  we  apply  the  second  statutory  test.  Are  these  funds 
so  dedicated  to  the  purpose  of  fulfilling  the  appellee's  policies 
of  insurance  as  to  be  beyond  its  legal  power  to  direct  them 
to  any  other  use?  If  so,  there  is  nothing  whatever  in  the 
record  to  indicate  it.  So  far  as  it  appears  it  was  entirely 
competent  for  the  appellee  to  assign  this  surplus  or  such 
part  as  might  be  needed  to  cover  a  shortage,  if  any  should 
occur,  in  its  expense  account,  and  certainly  the  payment  of 
salaries,  advertising  bills,  agency  expenses,  and  thQ  like  is 
not  a  payment  or  *' fulfillment "  of  any  contract  of  in- 
surance. Even  though  it  may  be  within  the  power  and  in- 
tention of  the  company  to  distribute  these  funds  in  dividends 
to  the  policy  holders,  or  hold  them  as  security  against  some 
remote,  possible  future  plague  or  disaster  which  may  in- 
crease the  death  rate  to  abnormal  proportions,  it  still  remains 

true  that  there  is  neither  statutory,  nor  contract,  nor  charter 
Vol.  131  Ia,— 17 
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obligation  resting  upon  it  £«)  to  do,  nor  is  there  any  snch 
provision  which  requires  that  these  funds  be  used  for  ^^  no 
other  purpose  "  than  the  fulfillment  of  the  company's  con- 
tracts of  insurance.  Nor  do  these  moneys  and  credits,  in 
any  just  or  proper  sense  of  the  word,  represent  an  indebt- 
edness of  the  company  any  more  than  the  unexpended  cash 
in  the  company's  expense  fund  is  an  indebtness.  True,  the 
corporation  owes  to  its  members  or  stockholders  (if  any) 
the  duty  of  good  faith  in  the  management  of  its  a£Fairs 
and  in  using  and  accounting  for  its  money  and  property,  but 
that  is  more  akin  to  the  obligation  of  a  trustee  than  of  a 
debtor. 

In  argument  in  this  court  counsel  for  appellee  admits 
that  under  its  plan  of  business  no  policy  holder  has  any 
enforceable  right  or  interest  in  the  surplus.  Though  he  goes 
on  to  the  end  of  a  long  life  contributing  to  swell  its  pro- 
portions it  adds  not  a  dollar  to  the  amount  of  the  indemnity 
paid  by  the  company  to  his  wife  and  children.  The  insur- 
ance which  his  beneficiaries  receive  has  been  fully  paid  for 
by  his  contributions  to  the  current  losses,  expenses,  and  re- 
serve, but  for  his  overpayments  —  payments  in  excess  of  the 
cost  of  his  insurance  (and  that  is  all  which  is  meant  by 
"  surplus ")  neither  he  nor  his  beneficiaries  acquire  any 
right  to  demand  an  accounting  or  a  return.  Dividends,  if 
any  are  paid  therefrom,  are  a  matter  of  grace,  not  of  right. 
To  treat  the  policy  holder  as  the  creditor  of  a  fund  in  which 
neither  he  nor  any  of  his  beneficiaries  can  ever  partake  or 
share  except  as  such  benefit  may  be  voluntarily  extended  by 
the  company  would  be  a  strange  perversion  of  terms.  There 
may  be  plans  of  insurance  in  which  the  redistribution  of 
the  surplus,  in  whole  or  in  part,  i&  in  some  manner  made 
obligatory  and  legally  enforceable;  but  no  such  claim  is  made 
for  the  plan  involved  in  this  controversy.  To  the  extent  of 
the  present  value  of  his  policy,  the  holder  is  always  the 
ci^itor  of  the  company.  That  is  a  tangible  something 
whidi  he  can  call  his  own,  and  the  oourts  are  open  to  his 
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demand  for  its  protection  while  the  state  exacts  the  deposit 
of  sectudly  for  its  payment  The  surplus  in  itself  adds 
nothing  to  the  value  of  the  policy.  The  insured  can  claim 
no  part  of  it  as  his  own,  he  cannot  compel  the  declaration 
of  a  dividend.  The  state  assumes  no  responsibility  for  it. 
In  short  it  is  an  asset  of  the  company,  not  of  the  policy 
holder^  and  the  possibility  that  some  time,  somewhere,  in 
the  more  or  less  distant  future,  some  calamity  may  happen 
which  will  upset  all  the  calculations  of  learned  actuaries,  and 
cause  a  phenomenal  increase  of  death  losses,  thus  finally 
justifying  the  wisdom  of  creating  a  surplus  is  not  sufficient 
in  our  judgment  to  give  to  this  fund  the  qualities  of  a  debt 
of  such  character  as  will  authorize  the  assessor  to  deduct  it 
from  the  company's  moneys  and  credits  when  listing  them 
for  taxation.  It  follows  from  what  we  have  said  the  appeal 
of  the  company  from  the  action  of  the  board  of  review  should 
not  have  been  sustained.    • 

The  decree  of  the  district  court  is  reversed,  and  cause 
remanded  for  further  proceedings  in  harmony  with  this  opin- 
ion.    Reversed. 


A.  E.  Shobthiix  Company,  Appellee,  v.  Wii-liam  Babt- 
LETT,  Appellant^  and  William  Hitaffeb,  and  Cabl 
Peoutt,  Appellees. 

Mechanic's  lien:  sub-contractoss  :  UAioLrry  of  owner.  The  owner 
of  a  building  in  process  of  construction  who  has  agreed  with 
the  contractor  to  pay  for  the  materials  and  labor  to  the  par- 
ties entitled  thereto  on  presentation  of  itemized  statements 
therefor,  and  who  by  his  conduct  places  himself  under  obliga- 
tion to  materialmen,  becomes  personally  liable  to  them  for 
material  used  in  the  building  and  they  may  have  and  enforce  a 
lien  against  the  building  for  the  reasonable  value  of  the  ma* 
terial  furnished. 

Evidence  reviewed  and  held  to  show  a  personal  liability  of  the 
owner. 
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Appeal  from  Emmett  District  Court. —  A.  D.  Bailib, 

Judge. 

Wednesday,  July  11,  1906. 

Action  in  equity  to  foreclose  mechanic's  lien.  Decree 
for  plaintiff  and  defendant  William  Bartlett  appeals. —  Af- 
firmed, 

W.  A.  Ladd  and  Myerly  &  Diwidsan,  for  appellant 

D.  R.  Alexander  and  /.  L.  Bonar,  for  appellee  A.  E. 
Shorthill  Co. 

Weaves,  J. —  Plaintiff,  a  corporation,  claims  that  pur- 
suant to  a  contract  with  defendant  Bartlett  and  his  codefend- 
ants,  William  Hitaffer  and  Carl  Prouty,  it  manufactured 
and  sold  to  defendant  certain  iroA  colimms  and  plates  spe- 
cially designed  and  fitted  to  be  used  in  the  construction  of  a 
block  or  building  in  the  city  of  Estherville,  Iowa.  It  is  fur- 
ther alleged  that  said  material  constituted  only  a  part  of  a 
larger  order  given  by  said  defendants  for  iron  work  to  be 
used  in  said  building,  and  that  while  the  work  of  manu- 
facturing and  preparing  the  several  items  of  material  so 
ordered  was  in  progress,  and  after  the  colmnns  and  plates 
above  mentioned  had  been  completed,  ready  for  delivery,  the 
defendant  Bartlett  ordered  the  work  stopped  and  refused  to 
receive  or  pay  for  such  material.  Judgment  is  asked  against 
defendants  for  the  reasonable  value  of  said  items  and  that  a 
lien  therefor  be  established  upon  the  property.  The  defend- 
ant Bartlett,  separately  answering,  denies  having  ordered 
the  materials  from  plaintiff,  denies  having  entere'd  into  any 
contract  or  agreement  to  pay  therefor,  and  denies  that  any 
other  person  had  authority  to  make  such  order,  agreement, 
or  purchase  in  his  behalf.  He  further  pleads  that  he  let  the 
contract  to  his  codefendants  to  furnish  the  materials  and  do 
the  work  of  constructing  said  building,  and  avers  that  by  the 
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negligence  of  his  codefendants  said  building,  when  partially 
completed,  collapsed,  and  in  view  of  the  situation  thus  pro- 
duced he  entered  into  an  additional  contract  with  said  con- 
tractors, Hitaffer  and  Prouty,  agreeing  therein  to  advance 
the  necessary  money  to  pay  for  the  materials  and  labor  re- 
quired to  restore  said  building.  He  further  says  that  about 
this  time  the  appellee  wrote  a  letter  to  HitaflFer  and  Prouty, 
stating  that  it  was  about  ready  to  cast  certain  iron  columns 
such  as  were  required  in  said  building  and  would  furnish 
them  at  $52  each.  This  letter,  he  says,  was  immediately 
shown  him  by  Hitaffer  and  Prouty,  and  he  agreed  that  they 
should  order  the  said  columns  on  the  terms  thus  proposed, 
and  he  avers  that  the  columns  which  plaintiff  claims  to  have 
manufactured  for  his  building  were  much  larger  and  heavier 
than  was  contemplated  when  the  order  was  made,  and  upon 
learning  that  fact,  and  learning  that  plaintiff  intended  to 
demand  a  proportionately  higher  price  for  said  work,  he 
promptly  notified  plaintiff  not  to  ship  it 

Appellant  further  pleads  that,  Hitaffer  and  Prouty  hav- 
ing failed  to  complete  the  building  as  provided  by  their 
agreement^  he  has  been  compelled  at  great  loss  to  employ 
other  help  and  complete  it  himiself,  and  that  after  paying 
the  expense  thus  incurred  there  is  nothing  whatever  in  his 
hands  due  to  said  contractors,  but,  on  the  contrary,  there  is 
a  large  balance  due  and  owing  from  ihem  to  him.  In  reply 
plaintiff  pleads  that  by  reason  of  matters  hereinafter  more 
fully  stated  the  appellant  is  estopped  to  deny  his  liability  for 
the  payment  of  the  claim  in  suit. 

The  testimony,  most  of  which  is  undisputed,  tends  to 
show  that  Bartlett  let  to  Hitaffer  and  Prouty*  the  contract 
for  furnishing  the  material  and  erecting  the  building  in  ques- 
tion in  accordance  with  plans  prepared  by  James  S.  Cox, 
architect.  The  building  was  to  be  erected  under  the  super- 
vision of  the  architect,  and  the  appellant  reserved  the  priv- 
ilege of  taking  possession  of  the  work  and  completing  it  at 
any  time  upon  notice  or  certificate  by  the  architect  of  any 
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neglect  or  failure  of  the  contractors  to  confonn  to  the  terms 
of  their  agreement  When  in  a  state  of  partial  completion, 
and  while  the  work  of  the  contractors  was  still  in  progress,  a 
portion  of  the  building  collapsed.  Some  controversy  ensued 
as  to  which  party  should  bear  the  burden  of  this  loss,  but 
finally  appellant  and  Hitaflfer  and  Prouty  entered  into  a 
written  agreement  for  the  restoration  and  completion  of 
the  building,  leaving  the  disputed  question  as  to  which  party 
should  finally  bear  the  loss  to  future  settlement 

The  contract  is  too  long  tp  be  here  set  out  in  extenso. 
The  stipulations  material  to  this  controversy  provide  that 
Hitaffer  and  Prouty  shall  proceed  at  once  to  remove  the 
fallen  portion  of  the  building  and  rebuild  and  construct  the 
same  with  such  changes  in  kinds  of  material  and  manner  of 
building  as  Bartlett  shall  desire  and  for  which  he  shall  fur- 
nish proper  plans  and  specifications,  all  of  said  work  to  be 
done  under  the  supervision  of  Bartlett  or  his  agent  The 
contractors  on  their  part  agreed  to  keep  and  furnish  to  Bart- 
lett an  accurate  account  of  the  expense  incurred  in  restoring 
the  building  to  its  former  condition,  as  well  as  for  each  item 
of  new  material  and  of  all  substituted  materials  differing 
from  those  provided  in  the  original  plan.  It  was  further 
agreed  that^  as  Hitaffer  and  Prouty  claimed  to  be  financially 
unable  to  go  on  with  the  work,  Bartlett  would  advance  the 
money  required.  The  language  of  this  clause  of  the  agree- 
ment is  as  follows : 

It  is  therefore  agreed  that  the  said  Wm.  Bartlett,  shall 
advance  the  necessary  money  to  pay  for  the  said  extra  ma- 
terials and  the  labor  performed  in  restoring  the  said  destroyed 
portion  of  said  building,  excepting  the  labor  of  said  con- 
tractors, and  the  money  as  designated  herein,  as  money  de- 
posited in  the  First  National  Bank.  All  payments  made 
shall  be  to  the  parties  entitled  thereto,  both  for  materials  and 
for  labor  upon  itemized  statements  of  the  materials  used  in 
said  fallen  portion  of  said  building  and  the  labor  performed 
thereon  and  upon  payment  thereof,  said  itemized  statement 
shall  be  receipted  by  the  parties  furnishing  said  materials  and 
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doing  said  work.  All  materials  shall  be  furnished  at  cost 
and  all  labor  shall  be  done  at  current  rates,  in  Estherville^ 
of  the  wages  for  the  respective  kinds  of  work  performed. 
However,  the  said  Wm.  Hitaffer  and  Carl  Prouty  shall  re- 
ceive no  pay  or  compensation  for  their  personal  services  under 
the  terms  of  the  original  contract  and  until  all  other  labor 
and  materials  have  been  paid  for,  nor  until  the  question  of 
the  liability  for  damage  occasioned  by  the  collapse  of  said 
building  has  been  determined.  It  is  also  agreed  by  the 
respective  parties  hereto  that  the  said  Wm.  Bartlett  may  at 
his  option  use  the  certain  $500  deposited  by  the  said  Wm. 
Hitaffer  and  Carl  Prouty  in  the  First  National  Bank  of 
Estherville,  Iowa,  as  collateral  bonds,  in  paying  on  said  ma- 
terials and  labor  herein  referred  to  and  stated,  and  the  said 
Hitaffer  and  Prouty  hereby  authorize  the  said  First  National 
Bank  to  turn  over  and  pay  to  said  Bartlett  upon  his  request 
and  showing  said  contract  and  receipting  for  the  same  the 
said  $500.  Said  Bartlett  shall  keep  a  full  accoimt  of  the 
disposition  of  the  said  $500  and  all  parts  thereof  and  report 
the  same  to  said  Hitaffer  and  Prouty. 

This  contract  bears  date  August  28,  1902.  On  August 
22^  1902,  the  plaintiff,  who  it  would  seem  had  already  fur- 
nished the  contractors  other  material  not  now  in  controversy, 
wrote  to  Bartlett  asking  him  what  position  he  had  taken 
with  reference  to  rebuilding  and  in  what  position  it  was 
likely  to  "  place  Hitaffer  and  Prouty  with  reference  to  ma- 
terial furnished."  On  August  27,  1902,  Bartlett  replied  to 
this  inquiry,  saying: 

I  expect  the  building  to  go  forward  to  completion,  and 
do  not  see  that  it  .will  make  any  difference  with  regard  to 
material  furnished  by  you  and  placed  in  my  building  pro- 
vided said  material  is  furnished  promptly  as  needed.  I 
think  they  have  written  you  with  regard  to  cast  iron  col- 
umns. If  you  have  not  already  advised  them  please  do  so 
at  once^  and  state  how  soon  we  can  depend  upon  getting 
them.  I  think  they  named  12x1 6-inch  colunm.  This  will 
be  larger  than  needed.  Will  let  you  hear  from  us  as  soon 
as  they  get  an  answer  from  you.  Before  anything  can  be 
paid  I  must  have  an  itemized  bill  of  material  and  know 
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that  it  is  for  my  building.     Please  let  me  hear  from  you 
and  oblige. 

About  the  same  date  the  architect,  Cox,  furnished  to 
Hitaffer  and  Prouty  written  plans  and  specifications  direct- 
ing the  substitution  of  iron  columns  in  place  of  certain  brick 
pillars  in  the  collapsed  portion  of  the  building,  giving  the 
dimensions  of  the  columns  and  plates  required  and  saying: 
"  The  owner,  William  Bartlett,  will  pay  for  all  the  above- 
mentioned  cast  iron  colunms  and  cast  iron  plates  that  are 
not  called  for  in  the  original  plans  at  actual  cost  to  the  con- 
tractors, including  freight  and  drayage."  On  the  strength 
of  this  direction  the  contractors  at  once  wrote  to  the  plain- 
tiff inclosing  the  instructions  of  the  architect  and  requested 
prompt  completion  and  shipment  of  the  columns.  This  let- 
ter Mr.  Hitaffer  testifies  he  wrote  and  sent  to  the  plaintiff 
at  the.  express  direction  of  the  appellant  Bartlett  himself 
testifies,  "  I  told  Hitaffer  that  he  could  order  those  columns 
according  to  the  specifications  and  that  letter,"  referring  to 
the  letter  hereinafter  quoted.  Mr.  Cox,  the  architect,  testi- 
fies that  the  substitution  of  iron  columns  for  brick  pillars 
was  at  the  appellant's  direction,  and  further  says :  "  The 
reason  the  requirement  that  Mr.  Bartlett  was  to  pay  for  the 
cast  iron  columns  and  plates  was  put  in  the  specifications, 
was  that  it  was  an  extra  the  same  as  any  other  extra  ordered 
by  Mr.  Bartlett  or  myself.  I  think  I  understood  at  the  time 
that  I  prepared  these  specifications  and  delivered  them  to 
Hitaffer  that  it  was  to  be  sent  to  Shorthill  Si  Co.  I  think 
he  said  he  had  some  correspondence  with  the  Shorthill  Com- 
pany in  regard  to  the  columns  and  he  wanted  to  get  them 
as  quick  as  he  could,  and  for  me  to  prepare  the  plans." 

It  should  also  be  said  in  this  connection  that  a  day  or 
two  prior  to  the  last-written  contract  above  quoted  between 
appellant  and  Hitaffer  and  Prouty,  the  appellee,  apparently 
in  answer  to  a  letter  which  is  not  in  the  record,  wrote  to  said 
contractors  and,  in  the  course  of  the  communication,  made 
the  following  statement:  "In  reference  to  the  12x17  col- 
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urnns,  we  would  advise  that  we  are  just  now  casting  some 
13x16,  and  if  you  could  use  this  pattern  we  can  furnish 
them  promptly  at  $52.00  each,  on  cars  at  Estherville. 
Could  cast  one  of  these  each  day  after  the  receipt  of  the 
order,  and  assure  you  we  would  give  the  matter  our  best 
attention  and  save  you  all  the  delay  possible  on  the  ship- 
ment." It  is  this  letter  which  appellant  claims  he  relied 
upon  in  consenting  to  the  act  of  the  contractors  in  ordering 
the  columns.  Some  days  later  and  after  that  portion  of 
the  columns  and  plates  for  which  payment  is  here  claimed 
were  ready  for  delivery,  the  appellant  learned,  as  he  says, 
for  the  first  time  that  the  columns  would  cost  about  $78,  in* 
stead  of  $52,  each,  and  tel^aphed  notice  to  the  appellee 
not  to  ship  them. 

Appellant  disputes  the  correctness  of  the  decree  on  the 
ground  that  no  contract  relations  existed  between  himself 
and  appellee  and  that  his  obligations  if  any,  were  to  Hitaflfer 
and  Prouty  alone.  With  this  contention  we  are  unable  to 
agree.  If  his  undertaking  had  been  simply  to  advance 
money  to  Hitaffer  and  Prouty  with  which  to  do  the  work, 
or  if  he  had  simply  undertaken  to  reimburse  them  for  the 
extra  expense  incurred  by  reason  of  the  building  having 
collapsed,  then  there  would  be  much  force  in  the  objection 
here  raised,  and  there  would  be  room  for  application  of  the 
rule  laid  down  in  Wright  v.  Terry,  23  Fla.  160,  2  South.  6, 
on  which  counsel  relies.  But  such  is  not  the  case  presented 
by  the  record.  By  the  terms  of  the  written  contract  appel- 
lant's undertaking  is  not  to  pay  to  HitaflFer  and  Prouty,  but 
"  to  the  parties  entitled  thereto  both  for  materials  and  for 
labor,  upon  itemized  statements  of  the  materials  used  in  said 
fallen  portions  of  the  building  and  the  labor  performed 
thereon  and  upon  payment  thereof  said  itemized  statement 
shall  be  receipted  by  the  parties  furnishing  said  materials 
and  doing  said  work."  This  is  in  strict  harmony  with  appel- 
lant's letter  to  the  Shorthill  Company  where  he  warns  them 
that  '^  Before  anything  can  be  paid  I  must  have  an  itemized 
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bill  of  the  material  and  know  that  it  is  for  my  building."  In 
short  he  undertook  by  making  these  payments  himself  to 
avoid  any  risk  that  money  placed  in  the  contractors'  hands 
would  not  be  appropriated  to  its  designed  purpose,  and  at  the 
same  time  prevent  if  possible  the  assertion  of  liens  upon  his 
property  by  contractors  and  laborers.  It  is  a  well-settled  rule 
in  this  state  that  subcontractors  and  laborers  are  entitled  to 
the  benefit  of  such  contracts  and  may  maintain  action  thereon 
in  their  own  names.  See  Hipwell  v.  Surety  Co.,  130  Iowa, 
656,  and  other  cases  there  cited. 

Moreover  the  conduct  of  the  appellant  in  this  case,  his 
direction  to  the  architect  to  substitute  iron  for  brick  col- 
umns, his  assurance  that  he  would  pay  for  them  when  a  prop- 
erly itemized  bill  should  be  presented,  his  consent  or  author- 
ity to  HitafFer  and  Prouty  that  the  order  be  made,  are  all 
inconsistent  with  the  idea  that  he  was  placing  himself  under 
no  obligation  to  the  appellee,  and  should  be  held  sufficient  to 
estop  him  from  now  denying  his  liability. 

Nor  do  we  find  any  merit  in  his  daim  to  be  absolved 
from  liability  because  of  his  allied  misunderstanding  as 
to  the  cost  of  the  pillars.  The  letter  upon  which  he  relies 
simply  states  that  appellee  was  at  the  time  making  a  certain 
described  kind  of  columns  which  it  could  furnish  at  $52 
eacL  The  thickness  of  the  column  referred  to  is  not  stated, 
but  it  appears  in  evidence  that  they  were  made  of  three- 
fourths  inch  material.  Thereafter  when  the  architect,  act- 
ing in  appellant's  behalf,  came  to  prepare  his  instructions 
for  their  manufacture,  he  specified  that  the  columns  must  be 
one  inch  thick,  thus  requiring  a  very  considerable  increase 
in  the  weight  of  iron  and  necessitating,  we  may  presume, 
a  corresponding  change  or  modification  of  the  patterns  used. 
The  architect  did  not  profess  to  make  his  specification  with 
reference  to  appellee's  letter,  nor  did  the  order  given  to 
appellee  with  appellant's  consent  in  any  manner  refer  to  the 
terms  of  the  letter.  It  is  very  possible,  and  perhaps  prob- 
able, that  appellant  lab(»red  under  the  impression  that  the 
columns  were  to  cost  $52  each,  but  the  appellee  was  in  no 
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manner  to  blame  for  his  misapprehension.  Indeed,  under 
the  terms  of  his  contract,  it  does  not  appear  that  he  had  any 
right  to  dictate  where  or  of  whom  the  contractors  should 
order  the  material,  or  that  he  had  any  right  to  question  the 
prices  agreed  upon  by  them,  further  than  to  insist  that  they 
be  fair  and  reasonable,  and  not  above  their  market  value. 
He  offered  no  evidence  tending  to  show  that  the  prices 
charged  by  appellee  were  unreasonable.  He  has  received  the 
benefit  of  his  contract,  or  if  he  has  not  the  failure  is  charge- 
able to  his  own  fault  in  refusing  to  receive  the  materials 
manufactured  for  his  use,  and  there  is  nothing  inequitable 
in  requiring  him  to  pay  therefore  according  to  his  agree- 
ment 

Counsel  argue  that  there  is  evidence  of  bad  faith,  or 
what  they  call  a  "  conspiracy "  between  appellees  and  the 
contractors.  No  such  defense  is  pleaded  nor  is  there  any 
evidence  upon  which  to  base  such  a  finding.  It  is  true  that 
it  crops  out  in  testimony  with  reference  to  materials  fur- 
nished by  appellee  to  the  contractors  under  the  original  con- 
tract before  the  collapse  of  the  building,  that  appellee  pre- 
sented its  bill  at  an  excessive  price,  and  when  paid  by  the 
appellant  it  turned  over  to  the  contractors  $250  of  the  money 
so  received.  Upon  the  face  of  it  this  transaction  would  seem 
an  instance  of  "graft"  pure  and  simple^  for  which  there 
can  be  neither  justification  nor  excuse.  It  has,  however,  no 
necessary  connection  with  the  matters  now  in  controversy. 
It  arose  under  another  contract,  and  no  counterclaim  is  made 
thereon.  It  is  sufficient  perhaps  to  justify  us  in  looking 
closely  into  the  later  deal  to  ascertain  if  it  bears  any  evi- 
dence of  similar  bad  faith.  This  we  have  done  and  can  only 
say  that  so  far  as  the  record  discloses  the  facts,  we  find 
nothing  to  show  that  the  prices  charged  by  the  appellee  are 
unreasonable  or  excessive,  or  that  any  agreement  or  under- 
standing exists  by  which  the  contractors  are  to  receive  any 
part  of  the  recovery  in  this  case. 

We  find  no  reason  for  disturbing  the  decree  of  the  dis- 
trict court,  and  it  is  affirmed.  _  _      _ 
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J.  C.  Lewis,  Appellee,  v.  J.  C.  Wilcox  and  Stella  Wil- 
cox, Appellants. 

Conveyances:    cancellation:    agreement  *  for    support:    evidence. 

1  In  an  action  to  set  aside  a  conveyance  of  property  in  con- 
sideration of  an  agreement  to  support  and  care  for  the  grantor 
and  his  wife,  on  the  ground  that  the  grantee  had  failed  to  per- 
form his  agreement,  it  was  held  on  a  review  of  the  evidence 
that  a  cancellation  of  the  conveyance  should  not  be  decreed. 

Fraudulent  conveyances:    evidence.    On  an  issue  of  fraud  in  pro- 

2  curing  a  conveyance  of  property  in  consideration  for  future 
support,  the  evidence  is  reviewed  and  held  insufficient  to  es- 
tablish fraud. 

Appeal  from  Warren  District  Court. —  Hon.  J.  D.  Gamble, 

Judge. 

Thursday,  July  12,  1906. 

The  opinion  states  the  ease. —  Reversed. 

L.  Kinhead,  for  appellants. 

Henderson  &  Henderson,  for  appellee. 

Weaveb,  J. —  For  many  years  prior  to  October,  1902, 
the  plaintiff  had  been  the  owner  of  a  forty-acre  tract  of  land 
in  Warren  county,  Iowa,  occupied  by  himself  and  wife  as 
a  homestead.  Being  childless,  they  took  into  their  family 
the  defendant  John  C.  Wilcox  who  lived  with  them  until 
after  he  reached  his  majority  and  married  his  codefendant 
Stella  Wilcox.  After  the  marriage  the  defendants  contin- 
ued for  a  time  to  live  with  the  plaintiff;  but,  the  forty-acre 
tract  not  appearing  to  afford  support  for  two  families^  the 
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young  people  moved  to  another  neighborhood  and  set  np  a 
home  for  themselves.  Plaintiff  and  wife  and  the  defendants 
continued  to  maintain  amicable  relations,  frequently  visit- 
ing each  other.  With  passing  years  and  increasing  age  the 
old  people  foynd  increased  difficulty  in  getting  along  and 
properly  caring  for  themselves.  During  the  summer  of 
1902  the  health  of  plaintiff's  wife  failed,  and  much  of  the 
time  she  was  confined  to  her  bed  and  her  care  devolved 
largely  upon  her  husband,  who  was  unable,  during  some  of 
the  time  at  least,  to  hire  assistance.  More  or  less  friendly 
aid  was  rendered  by  their  neighbors,  and  quite  frequently 
the  defendants,  who  were  then  living  some  twenty  miles 
distant,  drove  to  the  old  home  and  gave  to  their  foster  par- 
ents such  help  as  they  could.  For  a  considerable  period 
Mrs.  Wilcox  attended  to  the  plaintiff's  family  washing,  tak- 
ing the  clothes  to  her  own  home  for  that  purpose.  On  the 
occasion  of  some  of  the  defendant's  visits  at  the  home  of 
plaintiff  the  parties  discussed  the  advisability  of  an  ar- 
rangement by  which  the  property  should  be  transferred  or 
in  some  manner  secured  to  the  defendants,  in  consideration 
of  their  taking  care  of  plaintiff  and  his  wife  during  the  re- 
mainder of  their  lives.  Finally  on  October  7,  1902,  they 
called  in  a  justice  of  the  peace,  one  Yount,  who,  with  the 
aid  of  a  book  of  forms,  prepared  an  instrument  in  the  fol- 
lowing terms  which  was  signed  by  the  plaintiff  and  wife : 

Know  all  men  by  these  presents,  that  we,  J.  C.  Lewis 
and  Nancy  Lewis,  his  wife,  are  held  and  firmly  bound  unto 
J.  C.  Wilcox  in  the  penal  sum  of  three  thousand  ($3,000) 
dollars  to  the  payment  whereof  well  and  truly  to  be  made  and 
done  we  bind  ourselves  firmly  by  these  presents  providing  the 
second  party  fulfills  a  certain  contract  or  lease  made  and  en- 
tered into  by  said  parties.  Then  said  J.  C.  Lewis  and  Kancy 
Lewis  to  be  bound  in  said  sum  of  three  thousand  dollars  to 
make  a  good  and  lawful  title  to  northwest  I/4  of  northeast  ^ 
Sec.  .27,  Twp.  77,  N.,  range  24,  also  S.  W.  l^  a.  south  2 
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southeast  Sect.  22,  Twp.  77,  N.,  range  24.    This  7th  day  of 
October,  1902. 

J.  C,  Lewis. 

her 
Nancy  X  Lewis, 
.mark 
Attest : 

Will  White. 
Henry  Howery. 
Signed  this  7th  day  of  October,  1902. 

E.  J.  YoTint,  J.  P. 

Whether  any  other  writing  was  executed  at  the  sam 
time  is  a  subject  of  dispute  between  the  parties.  This  pa- 
per was  not  satisfactory  to  the  defendants,  who  took  it  to 
Mr.  Connolly,  a  lawyer  in  Des  Moines,  who  advised  them 
that  anything  less  than  a  conveyance  of  the  title  was  liable 
to  be  productive  of  litigatioii  after  plaintiff's  death*  At 
the  request  of  defendants  the  lawyer  prepared  a  warranty 
deed  for  the  conveyance  of  the  land  from  plaintiff  and  wife 
to  the  defendants  J.  C.  Wilcox  and  wife  stating  the  consid- 
eration therefor  to  be  "  the  sum  of  $50  per  year  and  the 
board  of  the  said  J.  C.  Lewis  and  Nancy  Lewis  during  their 
natural  life  and  give  them  each  a  respectable  buriaL"  He 
also,  at  the  same  time,  prepared  a  form  of  contract  which, 
except  the  sentence,  ^^  This  agreement  is  to  take  effect  from 
and  after  the  signing  hereof,"  was  in  the  following  words : 

This  agreement,  made  and  entered  into  by  and  between 
J.  0.  Lewis  and  Nancy  Lewis,  of  Warren  county,  Iowa,  of 
the  first  part  and  J.  C.  Wilcox  of  the  said  county  and  state  of 
Iowa,  of  the  second  part,  witnesseth:  That  the  said  party 
of  the  first  part  has  this  day  sold  unto  the  party  of  the  second 
part  the  following  described  real  estate  situated  in  the  county 
of  Warren  and  state  of  Iowa,  to  wit :  The  northwest  quarter 
(1/4)  of  the  northeast  quarter  (%)  of  section  twenty-seven 
(27),  township  seventy-seven  (77),  north  of  range  twenty- 
four  (24) ;  also  southwest  one-half  (i/^)  acre  south  one-half 
(1/^)    southeast   twenty-two    (22),   township   seventy-seven 
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(77),  north  of  range  twenty-four  (24)  —  all  west  of  the  fifth 
P.  M.,  Iowa.  And  said  parties  of  the  first  part  hereby  agree 
to  dispose  of  all  of  their  property  as  soon  as  they  can  with  the 
exception  of  what  they  will  use  in  a  bedroom;  one  horse, 
harness,  and  buggy,  and  one  cow,  and  to  give  the  said  parties 
of  the  second  part  the  possession  of  the  premises  on  or  be- 
fore the  first  day  of  November,  1902.  In  consideration  of 
which  the  said  party  of  the  second  part  has  agreed  to  furnish 
to  parties  of  the  first  part  fifty  ($50.00)  dollars  per  year  in 
advance  and  to  board  him  and  his  wife  during  their  natural 
lives.  To  take  care  of  them  as  such  boarders  and  to  give 
them  and  each  of  them  a  respectable  burial.  It  is  hereby  ex- 
pressly agreed  and  stipulated  by  and  between  the  parties 
hereto  that  if  the  said  J.  C.  Lewis  and  Nancy  Lewis  should 
have  any  property  or  money  in  their  possession  or  belonging 
to  them  that  the  same  is  to  go  to  the  said  J.  0.  Wilcox  upon 
the  death  and  burial  of  the  said  J.  0.  Lewis  and  Nancy 
Lewis.  This  agreement- is  to  take  effect  from  and  after  the 
signing  hereof. 

Signed  this  20th  day  of  October  A.  D.  1902. 
J.  C.  Wilcox,  J.  C.  Lewis. 

Stella  Wilcox.  Nancy  Lewis. 

These  instruments  defendant  submitted  to  the  plaintiff. 
As  a  .witness  on  the  trial  the  latter  claims  that  the  visit  to 
Connolly  and  the  procurement  of  the  form  of  deed  and  con- 
tract was  had  by  defendants  without  consultation  with  him 
and  that  the  first  he  knew  that  the  paper  drawn  by  Yount 
was  not  satisfactory  was  when  defendants  returned  on  Oc- 
tober 11,  1902,  with  the  paper  drawn  by  Connolly.  It  ap- 
pears, however,  a  notary  was  at  once  sent  for  and  plaintiff 
and  wife  signed  and  acknowledged  the  deed.  Plaintiff 
raised  an  objection  to  the  contract  because,  as  he  thought, 
it  did  not  sufficiently  specify  when  the  defendants  should 
assume  the  responsibility  of  caring  for  himself  and  wife  and 
he  wished  the  agreement  to  go  into  effect  immediately. 
Thereupon  defendants  left  the  deed  in  plaintiff's  possession 
until  they  again  visited  him  on  October  20,  1902. 

Meanwhile  they  had  procured  Connolly  to  amend  the 
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contract  by  adding  thereto  the  sentence  above  quoted  and 
as  thus  amended  it  was  executed  in  duplicate  by  all  the 
parties.  This  being  done  the  deed  was  delivered,  and  very 
soon  thereafter  placed  on  record.  Within  a  few  days  de- 
fendants moved  into  the  house  with  plaintiff,  assuming  act- 
tual  charge  of  the  home  and  the  care  of  the  old  people  in 
accordance  with  the  apparent  intent  of  the  contract.  The 
illness  of  plaintiff's  wife  continued  until  her  death  February 
23,  1904.  So  far  as  is  disclosed  by  the  testimony  a  reason- 
able degree  of  harmony  prevailed  in  the  relations  of  the 
parties  until  April,  1904.  At  that  time  the  defendant  J.  C. 
Wilcox,  slapped  his  child  for  some  alleged  offense  and  plain- 
tiff being  present  remonstrated  with  some  show  of  indigna- 
tion, but  the  matter  was  passed  with  a  brief  exchange  of  un- 
pleasant words.  Later  Wilcox  undertook  to  prune  the 
apple  trees  in  the  orchard  when  plaintiff  ordered  him 
to  desist  and  again  a  few  angry  words  were  passed.  Aside 
from  these  two  circumstances,  and  plaintiff  does  not  seem 
in  his  testimony  to  rely  on  them  as  matters  of  any  great 
moment,  the  record  shows  no  quarrels  or  controversies  be- 
tween the  parties  until  the  commencement  of  this  suit.  On 
the  evening  after  the  occurrence  in  the  orchard  plaintiff  re- 
fused to  take  supper  with  the  family,  and  early  on  the  fol- 
lowing morning  left  and  went  to  the  home  of  a  neighbor. 
He  was  afterward  visited  by  the  defendant  Stella  Wilcox 
who  urged  him  to  return  to  his  home,  but  he  refused  to  do 
so.  About  this  time  he  instituted  the  present  action  to  set 
aside  the  deed  and  contract  given  to  the  defendants.  As 
grounds  for  the  relief  demanded,  he  alleges  that  the  oral 
agreement  between  the  parties  was  in  substance  and  effect 
that  defendants  should  move  into  plaintiff's  home,  take 
charge  of  the  property,  care  for  and  support  plaintiff  and 
his  wife  during  their  lives,  and  pay  to  them  and  to  the  sur- 
vivor of  them  a  life  annuity  of  $50 ;  and  that,  in  considera- 
tion of  such  services,  the  said  J.  C.  Wilcox  was  to  become 
the  owner  of  the  land  in  controversy  upon  the  death  of  both 
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plaintiff  and  wife,  but  the  legal  title  was  to  remain  in  plain- 
tiff as  long  as  he  should  live.  He  further  alleges  that  Wil- 
cox undertook  to  consult  a  lawyer  and  have  papers  properly 
drawn  to  express  their  agreement,  and,  in  pretended  com- 
pliance with  such  promise,  afterward  brought  him  the  deed 
and  contract  now  in  suit  and  represented  them  to  be  in  ac- 
cordance with  their  said  agreement  and  that  he,  plaintiff, 
being  imaccustomed  to  such  business  and  laboring  under 
great  anxiety  caused  by  his  wife's  illness  and  having  full 
confidence  in  the  defendant,  signed  the  deed  and  contract 
believing  them  to  be  as  represented  by  defendant,  and  did 
not  learn  that  he  had,  in  fact,  conveyed  away  the  title  to 
the  land  until  about  the  time  this  suit  was  begun.  He 
further  alleges  that  defendant  failed  to  pay  the  annuity,  and 
ordered  him  to  leave  the  place,  and  has  otherwise  violated 
the  terms  of  the  agreement.  The  defendants  answer  in 
denial  alleging  the  performance  of  the  contract  on  their 
part,  and  their  ability  and  readiness  and  willingness  to  con- 
tinue in  its  performance.  The  trial  court  found  for  the 
plaintiff,  canceling  the  deed  and  contract,  and  quieting  the 
title  in  him  as  against  all  claims  by  the  defendant.  The  de- 
fendants appeal 

The  case  is  principally  one  of  fact,  and  if  we  could  find 

in  the  record  a  fair  showing  of  evidence  in  support  of  the 

claims  set  up  by  the  plaintiff,  we  should  not  hesitate  to 

1.  CoKVETAwcma:    aflSrm  the  decree.     Ordinarily  where  a  per- 

agrccment  f or      SOU  has  parted  with  his  property  in  consid- 

futurc  Bupport:  ^.  ^  X    i  ...... 

evidence.  .  eration  01  an  agreement  for  support  for  life 
and  discord  thereafter  arises  between  the  parties,  as  it  too 
often  does,  courts  are  disposed  to  give  the  grantor  the  benefit 
of  all  reasonable  doubt,  and  restore  the  property  if  it  can 
be  done  without  manifest  injustice  to  the  grantee ;  but  such 
contracts  are  entirely  legal  and  sometimes  work  to  the  marked 
advantage  of  persons  who  might  otherwise  suffer  for  want 
of  proper  care,  and  they  are  not  to  be  disregarded  or  over- 
thrown without  good  reason  therefor.  So,  too,  in  the  ab- 
Vol.  131  lA.— 18 
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sence  of  fraud  in  the  procurement  of  the  contract,  the  party 
who  has  abandoned  another  home  or  other  employment  to 
assume  such  responsibility,  not  always  an  easy  one,  and  has 
entered  upon,  and  for  a  period  of  years  has  discharged  the 
obligations  of  his  contract  with  reasonable  fidelity  is  not 
to  be  denied  fair  consideration  nor  deprived  of  the  benefit 
of  his  contract  without  legally  sufficient  cause.  The  claim 
of  plaintiff  that  defendants  have  refused  to  perform  their 
part  of  the  contract  has  no  adequate  support  in  the  testi- 
mony. At  the  date  of  the  trial  in  the  district  court,  two  in- 
stallments of  the  annuity  had  been  earned.  The  first  of  these 
and  one-half  of  the  second  had  been  paid  in  full  and  the 
remaining  $25  had  been  tendered  and  refused.  After  taking 
possession,  and  before  plaintiff  went  away  from  the  farm, 
defendants  had  built  a  bam  on  the  premises  and  set  out  an 
orchard  of  three  hundred  trees.  No  complaint  is  made  that 
defendants  were  not  faithful  and  attentive  in  the  care  of 
plaintiff's  sick  wife,  or  failed  to  give  her  decent  and  respect- 
able burial.  There  is  not  a  suggestion  that  they  refused  or 
neglected  to  give  to  the  plaintiff  a  comfortable  home,  suit- 
able and  sufficient  food,  or  the  care  and  attention  which  his 
age  and  physical  condition  demanded.  The  two  little  wordy 
scraps  to  which  reference  has  been  made  are  too  trivial  to 
demand  serious  attention.  Plaintiff's  statement  that  one  of 
the  defendants  told  him  to  find  another  boarding,  place  is 
uncorroborated,  and,  taking  the  proved  circumstances  as  a 
whole,  we  are  led  to  the  conclusion  that  he  is  mistaken.  In 
short,  so  far  as  the  plaintiff's  claim  is  founded  on  the  alleged 
refusal  by  defendants  to  perform  in  good  faith  their  part 
of  the  contract,  there  is  an  entire  failure  of  proof. 

This  leaves  for  our  consideration  only  the  further  claim 
or  charge  that  the  deed  and  contract  were  obtained  by  fraud 
and  misrepresentation.     In  this  respect  the  case  made  by 
2.  Fraudulent       plaintiff  is  but  little  if  any  stronger  than  upon 
evidence.  the  issuc  already  considered.     It  is  alleged  in 

the  petition  that  while  plaintiff's  wife  united  in  the  execu- 
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tion  of  the  papers,  she  was  so  reduced  in  body  and  mind  by 
her  ilhiess  as  to  be  incapable  of  comprehending  the  nature 
of  the  transaction.  This  is  not  only  without  substantial 
support  in  the  testimony,  but  the  contrary  is  shown  with  rea- 
sonable certainty.  So,  too,  with  reference  to  the  plaintiffs 
own  mental  condition.  He  was  undoubtedly  at  that  time 
laboring  imder  considerable  anxiety  over  the  condition  of 
hi3  wife  and  his  own  increasing  helplessness,  but  he  ap- 
pears to  have  been  possessed  of  all  his  faculties  and  capable 
of  exercising  sufficient  judgment  and  discretion  to  do  such 
business.  He  is  a  man  able  to  read  and  write.  He  had 
the  deed  in  his  possession  for  a  period  of  nine  days  before 
he  finally  executed  and  delivered  it  He  had,  at  all  times, 
a  duplicate  of  the  typewritten  contract  in  his  possession. 
After  becoming  acquainted  with  the  contents  of  the  writing 
as  drawn  by  Connolly,  he  had  but  one  criticism  to  make 
and  that  was  removed  by  an  amendment  A  warranty  deed 
is  an  instrument  so  common  and  so  familiar  to  the  average 
man,  it  is  inconceivable  that  plaintiff  could  have  been  de- 
ceived into  the  idea  that  it  had  no  effect  to  convey  title.  As 
a  witness,  plaintiff  says  that  he  rested  upon  the  theory  that 
the  writing  made  by  Yount  constituted  the  contract  between 
them,  and  that  defendants  went  to  Connolly  and  procured 
the  other  papers  to  be  made  without  consulting  him,  and,  in 
effect,  that  th^  demand  for  the  execution  of  these  papers  was 
sprung  upon  him  so  suddenly  that  he  was  led  to  sign  them 
without  due  understanding.  Upon  this  point  not  only  is  the 
weight  of  the  testimony  against  him,  but  his  story  is  incon- 
sistent with  his  own  petition.  He  there  alleges  that,  as  he 
could  not  leave  his  sick  wife  for  the  purpose  of  procuring 
the  papers,  it  was  agreed  and  understood  that  Wilcox  would 
procure  them  to  be  properly  drawn ;  and  that  when  the  latter 
brought  home  the  deed  and  contract  he  submitted  them  to 
plaintiff  as  containing  the  terms  of  their  agreement.  Ex- 
cept the  allied  representation  that  the  papers  did  not  have 
the  effect  to  pass  the  title  during  plaintiffs  life,  there  is  no 
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showing  of  any  false  or  fraudulent  statement  on  defendant's 
part;  and  the  circumstances  under  which  the  delivery  was 
made,  and  to  which  we  have  already  referred,  sufficiently 
sustain  the  defendants'  denial  on  this  score.  Moreover  the 
theory  of  the  defendants,  that  a  conveyance  was,  in  fact, 
intended  and  agreed  upon,  is  further  strongly  corroborated 
by  the  testimony  of  the  family  physician  that,  during  the 
year  1902,  while  attending  Mrs.  Lewis,  their  dealings  with 
the  defendants  were  the  subject  of  frequent  conversation  be- 
tween plaintiffs  and  himself,  and  the  old  people  told  him 
they  had  given  their  property  to  Wilcox  and  the  latter  was 
to  care  for  and  support  them  through  life.  Other  circum- 
stances, which  we  cannot  stop  to  detail,  tend  in  the  same 
direction.  Eeliance  is  placed  by  counsel  for  appellee  on 
the  admitted  fact  that,  after  this  deed  had  been  delivered, 
Wilcox,  accompanied  by  plaintiff,  made  application  to  a 
third  person  to  borrow  some  money,  and  on  being  asked 
if  he  owneid  any  land  replied  that  he  would  have  some  if  he 
complied  with  the  conditions  of  his  contract.  This  answer 
is  not  necessarily  inconsistent  with  the  existence  of  the  deed. 
True  he  held  the  legal  title,  but  the  deed  was  accompanied 
by  a  contemporaneous  contract  forming  a  part  of  the  same 
transaction  and  imposing  upon  him  certain  duties  which 
constituted  an  equitable  burden  or  charge  upon  the  property, 
and  to  that  extent,  at  least,  he  was  not  in  position  to  assert 
an  imqualified  ownership.  We  have  said  enough  to  indicate 
our  conclusion  that,  upon  the  vital  fact  propositions  in  the 
case,  the  finding  of  the  district  court  cannot  be  sustained. 

The  decree  appealed  from  will  therefore  be  reversed, 
and  cause  remanded  for  a  decree  in  harmony  with  this  opin- 
ion. Li  so  doing  we  suggest  to  the  trial  court  that  it  will 
tend  to  the  preservation  of  peace  if,  while  the  parties  and 
the  subject-matter  are  before  the  court,  judgment  shall  be 
entered  against  the  defendants  for  the  unpaid  installments 
of  annuity  without  interests  or  costs,  and  the  future  per- 
formance of  defendants'  contract  according  to  its  terms  be 


July  1906]  Qjllt  v.  Pbovan,  277 

expressly  declared  to  be  a  lien  or  chai^  upon  the  property ; 
and  to  that  end,  if  the  appellee  shall  ask  leave  to  amend  his 
petition  demanding  such  relief,  we  recommend  that  he  be 
allowed  to  do  so. —  Reversed. 


William  J.  Galt,  Appellee,  v.  Elizabeth  Peovan,  Jean 
McCoBNACK  and  David  Qalt,  Appellants. 

Contracts:    inseparable.    A  contract  that  in  consideration  of  de- 

1  fendant'sr  interest  in  an  estate  and  certain  personal  property, 
plaintiff  would  relinquish  all  claims  upon  the  estate  and  con- 
vey to  one  of  defendants  certain  real  estate,  and  providing 
further  that  should  plaintiff  thereafter  assert  any  claim  upon 
the -estate  the  contract  should  be  void,  is  not  separable. 

Conditions  subsequent.    A  provision  in  a  contract  as  to  the  con- 

2  ditions  upon  which  it  shall  become  void  is  a  condition  sub- 
sequent and  not  precedent. 

Failure  of  consideration.    Failure  to  perform  one  condition  of  an 

3  indivisible  contract,  which  is  not  the  sole  consideration  there- 
fore, will  not  constitute  a  failure  of  consideration. 

Estoppel.    Where  parties  successfully  insist  on  the  validity  of  a 

4  contract  in  one  action  they  are  estopped  to  deny  its  validity 
in  a  subsequent  action  between  the  same  person. 

Part  performance:    FORFEiruitE.    Where  one   of  the  parties   to   a 

5  contract  has  received  part  of  the  consideration  equity  will  not 
permit  him  to  retain  the  same  and  insist  on  a  forfeiture  be- 
cause of  a  breach  of  a  condition  subsequent  which  was  not  the 
sole  consideration  for  the  agreement. 

Attorney    fees    and    expenses:    allowance.    Where    no    claim    is 

6  made  for  attorney  fees  or  expenses  in  the  pleadings  or  proofs 
it  is  error  to  allow  the  same  as  a  set-off. 

Appeal  from  Tama  District  Court. —  Hon.  Obed  Caswell, 

Judge. 

Thubsday,  Jitlt  12,  1906. 

AoTiOBT  to  recover*  one-fourth  the  value  of  certain  prop- 
erty received  1^  defendants  in  virtue  of  a  contract  between 
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the  parties^  whereby  defendants  agreed  to  give  plaintiff  an 
one-fourth  interest  in  the  estates  of  John  and  Jane  Gait. 
Defendants  pleaded  a  former  adjudication,  and  breach  of  a 
condition  precedent  to  the  performance  of  their  obligations 
under  the  contract.  They  also  pleaded  failure  of  consid- 
eration for  the  contract.  Upon  these  issues  the  case  was 
tried  to  the  court  resulting  in  a  judgment  for  plaintiff  for 
$3,649.45.  Both  parties  appeal.  As  defendants  first  per- 
fected their  appeal  they  will  be  called  appellants.  On  de- 
fendants' appeal  aflSrmed,  and  on  plaintiff's  reversed. 

Dawley,  Huhbard  &  Wheeler,  for  appellants. 

Endicott  &  Pratt  and  Siruble  &  Stiger,  for  appellee. 

Deemek,  J. —  The  material  parts  of  the  contract  upon 
which  this  action  is  predicated  read  as  follows: 

That  for  and  in  consideration  of  the  agreement  by  said 
David  Gait,  Jane  McComack,  and  Elizabeth  Provan,  said 
parties  of  the  second  part,  that  said  William  J.  Gault,  said 
party  of  the  first  part,  shall  receive  one-fourth  interest  in  the 
estate  of  John  Gait,  deceased,  and  Janet  Gait,  widow  of  said 
John  Gait,  and  the  further  consideration  that  said  David 
Gait,  Jane  McComack,  and  Elizabeth  Porvan,  parties  of  the 
second  part,  shall  relinquish  to  the  said  William  J.  Gait,  and 
by  these  presents  do  relinquish,  all  their  right,  title,  and  in- 
terest either  present  or  future,  in  the  personal  property  upon 
the  following  described  real  estate,  to  wit:  The  east  one- 
half  of  the  southeast  quarter  of  section  32,  township  86  north, 
range  14  west  of  the  5th  P.  M.,  with  the  exception  of  the 
household  furniture  upon  said  real  property,  I,  William  J. 
Gait,  party  of  the  first  part,  hereby  agree  to  relinquish  all 
claims  upon  the  estate  of  John  Gait,  deceased,  and  upon  the 
estate  of  Janet  Gait,  widow  of  the  said  John  Gait,  deceased ; 
and,  further,  said  William  J.  Gait  relinquishes  all  interest 
he  may  have  in  one  certain  last  will  and  testament  of  the 
said  Janet  Gait,  made  and  executed  on  the  9th  day  of  Octo- 
ber, A.  D.  1894.     The  said  William  J.  Gait  further  agrees 
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to  deed  to  the  said  Janet  Gait  the  certain  real  estate  amount- 
ing to  18  acres  more  or  less;  provided  that,  should  the  said 
William  J.  Gait  at  any  time  in  the  future  make  any  further 
claim  upon  the  estate  of  John  Gait,  deceased,  or  Janet  Gait, 
the  widow  of  said  John  Gait,  then  this  instrument  to  be  null 
and  void  and  these  presents  of  no  effect 

It  is  contended  that  the  last  paragraph  of  this  instru- 
ment creates  a  condition  precedent  to  plaintiff's  right  to 
recover,  and  that  in  any  event  it  constituted  the  considera- 
tion for  the  contract,  and  that  plaintiff  vio- 
'  inseparable'  latod  the  torms  thereof,  in  that  he  brought 
suit  against  various  parties,  in  which  he  made  claim  to  some 
of  the  estates  of  the  parties  named.  This  is  relied  upon  to 
defeat  plaintiff's  action.  It  is  argued  that  the  contract  is 
separable.  But  this  is  manifestly  unsoimd.  It  is  not  a 
divisible  or  separable  contract.  The  parties  did  not  make 
it  so,  and  we  have  no  power  to  do  it  for  them. 

Again,  it  is  argued  that  the  last  provision  is  a  condi- 
tion precedent,  violation  of  which  destroyed  defendants' 
liability.'  But  this  is  not  true.  A  condition  precedent  is 
one  which  must  be  performed  before  the  aeree- 

S.  Conditions  .    ^  ^^ 

8UB810OTMT.  ment  of  the  parties  becomes  a  valid  contract. 
Jones  V.  Association,  92  Iowa,  652;  Redman  v.  Insurance 
Co.,  49  Wis.  481  (4  N.  W.  591).  K  this  be  a  condition 
at  all,  it  is  what  is  known  in  law  as  a  condition  subsequent ; 
that  is  to  say,  one  which  if  performed  or  violated  defeats 
the  contract  The  breach  might  occur  either  before  or  after 
plaintiff  became  entitled  to  the  property  under  the  terms  of 
the  contract,  and  in  such  cases,  the  rule  is  universal  that  the 
condition  is  a  subsequent  one.  Cunningham  v.  Morrellj  10 
Johns.  (N.  Y.)  208  (6  Am.  Dec.  332) ;  Finhy  v.  King,  3 
Pet  (IT.  S.)  374  (7  L.  Ed.  701) ;  Bell  v.  Alexander,  22 
Tex.  864  (78  Am.  Dec.  268) ;  Jones  v.  Railroad,  14  W.  Va. 
522 ;  Regan  v.  Walker,  1  Wis.  556.  The  very  language  of 
the  proviso  indicates  that  the  parties  imderstood  it  to  be  a 
condition  subsequent,  in  the  nature  of  a  forfeiture  of  plain- 
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tiffs  rights  under  the  contraqt  in  the  event  he  did  certain 
acts.  Such  being  its  nature,  defendants'  remedy  for  the 
breach  thereof  was  damages.  Woodruff  v.  Power  Co.,  10 
N.  J.  Eq.  508.  Giving  to  the  contract  its  broadest  inter- 
pretation, the  proviso  in  question  was  a  contingency  rather 
than  a  condition.  Spencer  v.  See,  5  Eedf.  Sur.  (N.  Y.)  447. 
We  believe  it  to  be  a  condition  subsequent. 

But  it  is  contended  that  the  promise  was  a  dependent 
condition  or  promise  constituting  the  sole  consideration  for 
the  contract ;  and  that  in  its  breach  the  consideration  failed, 
,  Failure  or  *^^  ^^  Tccovery  cau  be  had  thereon.  This  is 
coHsiDKRATioN.  j^^^  coiTect.  Thls  pTomiso  was  not  the  sole 
consideration  for  the  contract.  How  much  it  had  to  do  with 
it  cannot  be  determined  for  the  parties  have  furnished  us 
no  measure  in  the  contract  itself,  and  it  is  manifestly  not 
divisible.  Emigrant  Co.  v.  Adams  Co.,  100  U.  S.  61  (25 
L.  Ed.  563).  As  the  condition  is  a  subsequent  one,  which 
undertakes  to  annul  the  contract,  we  proceed  to  the  next 
proposition;  and  that  is,  that  a  court  of  equity  will  not  en- 
force a  forfeiture  by  reason  of  the  breach  of  such  a  condi- 
tion. Marshalltown  v.  Forney,  61  Iowa,  584;  Gardner  v. 
Lightfoot,  71  Iowa,  577 ;  Bonniwell  v.  Madison,  107  Iowa, 
85;  Wells  v.  Smith,  2  Edw.  Ch.  (N.  Y.  Ch.)  78. 

Aside  from  this,  however,  it  appears  that,  after  knowl- 
edge of  the  claimed  breach  of  condition,  defendants  set  up 
this  contract  and  succeeded  in  defeating  the  previous  action 
brought  by  plaintiff,  by  reason  in  part  at  least 
of  the  agreements  contained  therein.  See 
Oalt  V.  Provan,  108  Iowa,  565.  Having  used  the  contract 
in  that  case,  and  insisted  upon  its  validity  for  the  purpose 
of  defeating  plaintiff,  it  cannot  now  be  heard  to  say  that 
the  contract  is  not  in  force.  Defendants  will  not  be  allowed 
to  assume  such  inconsistent  positions.  Kramer  v.  Kramer, 
68  Iowa,  567 ;  Scott  v.  Luther,  44  Iowa,  572 ;  Hyatt  v.  B. 
C.  B.  &  N.  B.  B.,  68  Iowa,  662 ;  Shropshire  v.  Byan,  111 
Iowa,  677;  Biegel  v.  Ormshy,  111.  Iowa,  10. 


Jiily  1906]  Grout  v.  Illikgworth.  281 

Appellants  have  received  part  of  the  consideration  for 
the  contract)  including  a  deed  to  the  ei^teen  acres  of  land, 
and  they  have  also  received  all  the  estates  of  the  Gaits.  In 
6.  Pa«t  mtotM-  view  of  this  part  performance  of  the  contract 
fdiure.  **'  equity  will  not  allow  them  to  retain  what  they 

have  received,  and  insist  upon  the  forfeiture  of  the  contract 
for  breach  of  a  condition  subsequent,  which  did  not  consti- 
tute the  entire  consideration  for  the  engagement.  Beach  on 
Contracts,  volume  1,  sections  107,  108.  Appellant's  plea 
of  former  adjudication  is  without  any  support  in  the  evi- 
dence. 

II.  The  trial  court  found  that  plaintiff  was  entitled  to 
the  sum  of  $4,649.45  under  the  contract,  but  allowed  de- 
fendants the  sum  of  $1,000  as  attorney's  fees  and  other  ex- 
penses for  breach  of  the  provision  we  have 
AND  BxrsNSBs:  been  considering,  reducing  the  judgment  to  the 
amount  heretofore  stated.  Defendants  did 
not  ask  for  this  nor  did  they  make  any  proof  as  to  attorney's 
fees  or  other  expenses  incurred.  In  allowing  this  set-off  or 
counterclaim  the  trial  court  in  these  circumstances  was  in 
error.  Appellee  in  his  argument  asks  that  the  judgment 
in  his  favor  be  increased  to  $4,649.46,  with  6  per  cent,  in- 
terest from  November  10,  1904.  This  he  is  entitled  to, 
and  the  case  will  be  remanded  for  such  a  decree. 

On  defendants'  appeal  the  case  is  affirmed,  and  on 
plaintiff's  appeal  it  is  reversed. 


H.  W.  Grout  v.  C.  W.  Illingworth,  Treasurer  of  Black 
Hawk  County,  Iowa,  Appellant. 

Schools:  EXTENSION  OP  district:  taxation  of  property.  Property 
which  is  brought  into  a  school  district  by  an  extension  of  its 
limits,  prior  to  the  levy  of  a  schoolhouse  tax  by  the  board  of 
supervisors,  is  subject  to  the  payment  of  the  tax;  even  though 
the  owner  was  not  a  resident  of  the  district,  could  not  par- 
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ticipate  in  voting  the  tax  and  his  property  was  not  included 
therein  until  after  the  amount  of  the  tax  had  been  certified 
to  the  county  board. 

Appeal  from  Black  Hawk  District  Court. —  Hon.   A.   S. 
Blaib,  Judge. 

Thuesday,  July  12,  1906. 

Action  to  restrain  the  defendant,  as  county  treasurer, 
from  enforcing  as  against  plaintiffs  real  property  a  certain 
school  tax  duly  certified  to  the  auditor  of  Black  Hawk  county 
in  1904  and  properly  levied  by  the  board  of  supervisors 
of  that  county  upon  the  property  subject  to  taxation  within 
the  limits  of  the  independent  school  district  of  East  Water- 
loo City;  the  contention  of  plaintiff  being  that  his  property 
was  not  within  the  limits  of  said  school  district  until  the 
15th  day  of  April,  1904,  when  by  the  extension  of  the  city 
limits  the  territory  in  which  plaintiff  resided  and  his  prop- 
erty described  in  the  petition  was  included  was  made  a  part 
of  the  said  school  district.  A  demurrer  to  the  petition  was 
overruled,  and  decree  for  permanent  injunction  was  ren- 
dered against  defendant,  from  which  decree  the  defendant 
appeals. —  Reversed. 

Mears  &  Lovejoy,  for  appellant. 

Edwards  £  Longley,  for  appellee. 

McClain,  C.  J. —  A  part  of  the  taxes,  the  enforce- 
ment of  which  plaintiff  sought  to  have  enjoined,  was  for  the 
schoolhouse  fund,  levied  in  pursuance  of  a  vote  of  the  electors 
of  the  independent  school  district  on  March  16,  1904.  The 
contention  of  plaintiff  is  that  at  the  time  the  electors  of  the 
independent  school  district  voted  the  schoolhouse  tax  he  was 
not  a  resident  of  the  district,  and  his  property,  which  the 
defendant  is  seeking  to  hold  liable  for  such  tax,  was  not 
within  the  limits  of  the  district,  and  therefore  that  he  did 
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not  participate  in  the  proceedings  relating  to  the  voting  of 
the  tax,  nor  was  his  property  subject  to  taxation  in  pursu- 
ance of  the  action  of  the  electors  of  the  district  by  which 
such  tax  was  voted,  and  that  the  tax  was  certified  by  the 
directors  of  the  district  after  his  property  was  brought  within 
the  limits  of  the  district  by  annexation,  and,  although  duly 
levied  by  the  board  of  supervisors  on  the  property  within 
such  school  district,  his  property  thus  incorporated  into 
the  school  district  after  the  voting  of  the  tax  and  its  certifi- 
cation was  not  subject  to  assessment  therefore.  It  is  not 
questioned  that  plaintiff  will  enjoy  the  benefit  of  the  ex- 
penditure of  the  tax  thus  voted,  but  the  claim  is  that  plain- 
tiff had  no  opportimity  to  participate  in  the  proceedings  by 
which  the  tax  was  voted,  because  he  was  not  a  resident  of 
such  district  for  the  reason  that  at  the  time  his  land  on 
which  he  resided  was  not  incorporated  within  the  limits  of 
the  independent  school  district. 

The  fact  that  the  plaintiff  was  not  a  resident  at  the  time 
of  the  annual  meeting  is  wholly  immaterial.  Had  his  prop- 
erty been  within  the  limits  of  the  district  at  that  time,  the 
action  of  the  electors  would  have  been  binding  upon  him^ 
and  his  property  would  have  become  subject  to  the  payment 
of  the  tax,  although  he  himself  was  a  nonresident  and  had 
no  opportunity  to  participate  in  the  electors*  meeting  and 
would  not  personally,  as  a  nonresident,  have  enjoyed  any  of 
the  benefits  of  the  expenditure  of  the  school  tax  thus  voted. 
As  to  this  schoolhouse  tax  it  is  immaterial  when  it  was  certi- 
fied to  the  board  of  supervisors  by  the  directors  of  the  school 
district,  whether  prior  or  subsequent  to  the  incorporation 
of  plaintiff's  property  into  the  independent  school  district, 
for  the  authority  of  the  board  to  levy  the  tax  was  derived 
from  the  vote  of  the  tax  at  the  annual  meeting,  and  not 
from  the  certification  thereof  by  the  board  of  directors,  pro- 
vided such  certification  was  as  required  by  law.  Now,  as 
the  electors  had  the  power  to  act  for  the  school  district  in 
directing  the  amount  of  taxes  for  schoolhouse  fund  purposes 
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which  should  be  levied,  and  did  not  exercise  any  authority  as 
to  determining  the  property  on  which  it  should  be  levied,  and 
as  the  levying  of  the  tax  upon  the  property  of  the  inde- 
pendent school  district  was  by  the  action  of  the  board  of 
supervisors  after  plaintiffs  property  became  a  part  of  the 
territory  of  the  independent  school  district,  we  think  that 
plaintiffs  property  was  subject  to  the  payment  of  the  tax. 
As  already  indicated,  plaintiffs  participation  or  right  to 
participate  in  the  action  of  the  electors  of  the  independent 
school  district  was  wholly  immaterial.  The  electors  could 
determine  for  the  district  the  amoimt  to  be  levied  for  school- 
house  fund,  and  the  right  of  the  plaintiff  to  participate  in 
the  proceedings  was  determinable  on  wholly  independent  con- 
siderations. It  is  too  clear  for  argument  that  the  right  of 
the  taxpayer  to  participate  in  the  proceedings  with  rela- 
tion to  the  levy  of  the  tax  on  his  property  is  only  as  fixed 
by  statute.  He  has  no  such  constitutional  ri^t.  It  is  true, 
we  have  held  in  the  case  of  State  ex  rel.  v.  Mayor  of  Des 
Moines,  103  Iowa,  90,  that  a  board  not  elected  by  the  voters 
of  a  municipal  corporation  cannot  be  given  authority  to  levy 
a  tax  on  property  within  the  limits  of  the  corporation;  but 
we  think  that  case  has  no  bearing  on  the  questi(Mi  now  be- 
fore us.  The  vote  of  the  schoolhouse  tax  was  by  the  electors 
of  the  district,  and  the  fact  that  plaintiff  was  not  one  of  the 
electors  at  the  time  the  tax  was  voted  cannot  relieve  his 
property  from  liability  to  its  payment.  The  board  of  di- 
rectors which  certified  the  tax  to  the  board  of  supervisors 
was  also  an  elective  board,  although  as  a  matter  of  fact  plain- 
tiff had  not  participated  or  had  an  opportunity  to  participate 
in  its  selection.  The  theory  that  the  powers  exercised  by 
government  rest  upon  the  consent  of  the  governed  has  never 
been  regarded  as  making  it  essential  that  any  particular  tax- 
payer shall  have  had  a  personal  opportunity  to  participate 
in  the  proceedings  which  shall  result  in  the  imposition  of  a 
tax  or  to  participate  in  the  election  of  the  board  or  tribunal 
which  shall  determine  the  amount  of  the  tax.  . 
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The  same  line  of  reasoning  is  applicable  with  «ven 
greater  force  to  other  school  taxes  certified  by  the  directors 
of  the  school  district  to  the  board  of  supervisors,  and  which 
they  were  authorized  to  certify  within  their  discretion.  It 
is  true  that  the  taxes  thus*  certified  for  the  independent  school 
district  of  East  Waterloo  were  greater  than  the  taxes  certi- 
fied by  the  proper  board  of  directors  for  the  school  district 
within  which  plaintiff  resided  and  his  property  was  situated 
prior  to  the  extension  of  the  limits  of  the  independent  school 
district  of  East  Waterloo;  but,  so  far  as  appears,  the  deter- 
mination of  the  amount  of  these  taxes  by  the  hoard  of  di- 
rectors may  have  been  made  and  certified  after  the  time 
that  the  plaintiff's  property  was  brought  within  the  limits 
of  the  independent  school  district,  for  such  determination 
and  certification  may  be  made  at  any  time  between  the  third 
Monday  in  March  and  the  third  Monday  in  May  (see  Code, 
section  2806),  and  the  limits  of  the  school  district  were  ex- 
tended so  as  to  include  plaintiff's  property  on  April  15th. 
It  certainly  cannot  be  contended  for  the  plaintiff  that  because 
he  did  not  have  an  opportunity  to  participate  in  the  election 
of  the  members  of  this  board  of  directors  they  had  no  au- 
thority to  certify  a  tax  which  should  become  enforceable 
against  his  property.  His  property  was  within  the  limits 
of  the  school  district  so  far  as  it  appears  at  the  time  the 
school  taxes  were  thus  determined  and  certified  by  the  board 
of  directors  and  at  the  time  the  levy  thereof  was  made  by 
the  board  of  supervisors,  so  that  as  to  those  school  taxes  which 
the  board  of  directors  had  the  discretion  to  determine  and 
certify  there  can  be  no  reasonable  basis  for  the  contention 
that  they  were  not  properly  levied  on  plaintiff's  property. 

The  action  of  the  trial  court  in  overruling  the  demurrer 
to  plaintiff's  petition  was  erroneous,  and  the  judgment  in 
favor  of  the  plaintiff  based  on  such  ruling  is  reversed. 

Weaves  and  Shebwin,  JJ.,  dissent. 
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State  of  Iowa  ex  beu  Thomas  Brick,  Plaintiff,  v.  Wel- 
iiAM  Cahill  and  W.  G.  Thompson,  Judge,  Defendants. 

Appeal:    petition  for  rehearing:    effect.    Notice  of  rehearing  and 

1  the  filing  of  a  petition  will  not  operate  to  suspend  the  judg- 
ment entered  on  appeal  and  continue  in  force  an  order,  pre- 
viously made  by  a  justice  of  the  Supreme  Court,  restraining 
the  enforcement  of  the  judgment  until  the  appeal  was  de- 
termined, unless  the  court  or  one  of  the  judges  so  orders. 

Quo    warranto:    ouster    from    office:    contempt.    One    against 

2  whom  a  judgment  of  ouster  from  of&ce  has  been  entered  is 
guilty  of  contempt  in  continuing  to  exercise  the  duties  of  the 
office;  and  that  he  acted  upon  advice  of  counsel  in  so  doing 
is  no  excuse.  - 

Thubsday,  Jttly  12,  1906. 

Oeiginal  proceedings  by  certiorari  to  review  the  action 
of  the  defendant  judge,  whereby  William  Cahill,  named  as 
a  defendant  in  the  caption  above,  was  adjudged  guilty  of  a 
contempt  To  avoid  confusion,  it  may  be  here  stated  that 
the  contempt  proceedings  arose  in  connection  with  an  action 
of  quo  warranto  entitled  as  in  the  caption  above.  The  peti- 
tion for  the  instant  writ  was  properly  entitled  Cahill  v. 
Thompson,  Judge;  but  in  preparing  the  printed  matter  the 
title  of  the  quo  warranto  action  was  erroneously  adopted, 
and  the  case  so  appears  on  our  docket.  In  the  course  of  the 
opinion  we  shall  treat  Cahill  as  plaintiff  in  this  proceeding. — 
Dismissed. 

Wright,  Leach  &  Wright  and  M.  7.  Wade,  for  plaintiff. 

Charles  W.  Kepler  and  W.  G.  W.  Oeiger,  for  defend- 
ants. 

Bishop,  J. —  The  action  of  qiu>  warranto  was  instituted 
in  the  district  court  of  Cedar  county  by  Thomas  Brick,  claim- 
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ing  to  be  the  legally  elected  and  qualified  subdirector  of 
subdistrict  No.  2,  school  township  of  Gower,  Cedar  county, 
to  test  the  right  of  William  Cahill  to  hold  such  oflSce  and  per- 
form the  duties  thereof  as  a  subdirector,  claiming  to  hold 
over  in  oflSce  from  a  previous  term  for  want  of  a  legally 
elected  and  qualified  successor.  Such  action  was  tried  to 
the  court,  and  resulted  in  a  judgment  finding  that  Cahill 
was  guilty  of  unlawfully  exercising  the  functions  and  per- 
forming the  duties  of  the  oflSce  in  question;  and  it  was  ad- 
judged that  he  be  ousted  and  removed  therefrom.  It  was 
further  found  that  the  relator,  Brick,  was  the  lawful  in- 
cumbent of  the  office,  and  Cahill  was  ordered  to  deliver  all 
property  of  the  district  to  him,  said  Brick.  From  such  judg- 
ment an  appeal  was  taken  to  this  court,  and  on  application 
to  one  of  the  justices  an  order  was  made  and  entered  restrain- 
ing the  enforcement  of  the  judgment  pending  the  appeal. 
The  cause  having  been  submitted  to  this  court,  an  opinion 
was  filed  January  17,  1906,  affirming  the  judgment  of  the 
trial  court.  Thereafter  information  as  for  contempt  was 
filed  by  Brick,  charging  that  since  the  said  judgment,  and 
the  affirmance  thereof  by  this  court,  said  Cahill  was  per- 
sisting in  the  usurpation  of  the  functions  and  in  the  exer- 
cise of  the  duties  of  said  office  and  depriving  him,  said  Brick, 
thereof;  that  at  the  meetings  of  the  school  board  said  Cahill 
assumed  the  right  to  and  did  act  and  vote  as  a  director  on 
recognition  by  the  presiding  officer  of  the  board,  to  the  ex- 
clusion of  him,  said  Brick.  To  such  information  said  Cahill 
answered,  denying  the  sufficienqr  of  the  facts  as  set  forth 
in  the  information  to  constitute  a  case  of  contempt,  and  also 
pleading  the  continuance  in  force  of  the  restraining  order 
issued  in  the  quo  warranto  action;  it  being  alleged  in  con- 
nection therewith  that  notice  of  a  petition  for  rehearing  in 
that  action  had  been  served  and  filed  in  time  and  that  such 
petition  was  in  course  of  preparation.  By  an  amendment 
to  his  answer  Cahill  made  admission  that,  under  the  advice 
of  counsel  and  believing  in  his  right  to  do  so,  he  had  con- 
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tinuedy  and  still  does  continue,  to  exercise  the  functions  of 
the  office. 

As  indicated  by  the  averments  of  the  answer  so  filed, 
Cahill,  plaintiff  in  this  proceeding,  seeks  to  have  the  judg- 
ment entered  against  him  annulled  on  two  groimds:  (1) 
1.  Appeal:  pcti-     That  the  restraining  order  holds  good  imtil 

tion  for  rehear-       .,  ,.  m  f*^iii*  j 

ing:  effect.  the  actiou  of  quo  warranto  is  fully  disposed 
of  in  this  court  on  rehearing;  (2)  that  the  things  done  by 
him  as  alleged,  and  which  were  proven  upon  the  hearing 
substantially  as  alleged,  are  not  sufficient  in  law  to  make  out 
a  case  of  contempt.  Although  there  is  no  proof  in  the  rec- 
ord on  the  subject,  coimsel  for  defendant  assume  that  a  notice 
of  petition  for  rehearing  in  the  main  action  was  given,  and 
that  such  a  petition  has  been  filed,  and  we  shall  so  assuma 
The  effect  given  to  the  restraining  order  was  to  supersede 
an  enforcement  of  the  judgment,  and  coimsel  for  defendant 
make  no  question  but  that  plaintiff  was  entitled  to  occupy 
and  perform  the  duties  of  the  office  in  question  up  to  the 
time  of  the  filing  of  the  opinion  on  appeal  in  this  court.  The 
question  Uien  is,  did  the  steps  taken  to  secure  a  rehearing 
in  this  court  operate  to  continue  the  restraining  order  in 
force?  We  think  not.  The  situation  was  the  same  as 
though  the  appeal  was  from  a  judgment  for  damages  in  an 
ordinary  law  action  and  a  supersedeas  bond  had  been  given. 
A  notice  of  the  petition  for  rehearing  has  no  effect  to  suspend 
the  decision,  and  a  petition  filed  has  no  such  effect,  unless 
"  the  court  or  one  of  the  judges  upon  its  presentation  so 
order."     Code,  section  4148. 

Coming  to  the  second  groimd  of  contention,  we  have  to 
say  that  the  finding  of  contempt  was  fully  warranted.     The 
judgment  in  the  main  case  found  Cahill  guilty  of  an  un- 
9.  Quo  warranto:  ^^"^^^  Usurpation  of  the  office  and  ousted  him 
officlf  '^        therefrom.     In  effect  it  was  an  order  or  com- 
tempt.  mand  that  he  cease  to  exercise  any  of  the  du- 

ties of  such  office.     In  the  chapter  of  the  Code  devoted  to 
proceedings  of  quo  warranto  it  is  provided  that  "  any  person 
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who  without  good  Teason  refuses  to  obey  an  order  of  the 
court,  as  herein  provided,  shall  be  guilty  of  contempt  Code, 
section  4335.  Moreover,  the  judgment  was  self-executing. 
Jayne  v.  Drarhaugh,  63  Iowa,  711;  23  Am.  &  £ng.  Ency. 
629.  And  by  general  provision  of  statute  obedience  to  such 
is  to  be  coerced  by  attachment  as  for  contempt  Code,  sec- 
tion 3954.  That  plaintiff  acted  in  the  premises  on  the  advice 
of  counsel  could  not  serve  to  excuse  him.     9  Cyc.  25. 

We  conclude  that  the  judgment  complained  of  was 
proper  to  be  entered,  and  from  this  it  follows  that  the  pro- 
ceedings now  before  us  must  be,  and  they  are,  dismissed. 


JoHK  Ahless,  Appellant,  v.  B.  S.  Habsisoi?. 

Liquidated    damages:    enfobcement.    A    provision    for    liquidated         }§    ^ 
damages  in  a  contract  understandingly  entered  into  will  be 
enforced  in  equity,  unless  it  is  so  **  unconscionable  as  to  war- 
rant a  presumption  of  fraud,  imposture  or  undue  influence." 

Appeal  from  Black  Hawk  District  Court. —  Hon.  Franklin 
C.  Platt,  Judge. 

Thuksday,  July  12,  1906. 

Suit  on  a  bond.     Judgment  for  the  defendant,  from 
which  the  plaintiff  appeals. —  Reversed. 

Oates  <6  Liffring  and  Mullan  &  Pickett,  for  appellant 

Hildebrand  &  Feely  and  Miller  &  Williams,  for  ap- 
pellee. 

Shbbwin,  J.—  The  defendant  traded  a  half  section  of 

Dakota  land  to  the  plaintiff  at  the  agreed  price  of  $6,400, 

and  at  the  same  time  executed  a  contract  and  bond  agreeing 

to  sell  the  same  land  for  the  plaintiff  within  two  years  for 
Vol.  131  Ia.— 19 
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the  sum  of  $6,400,  with  interest  at  6  per  cent.,  less  rents  re- 
ceived from  the  land  during  the  intervening  time.  The  con- 
tract provided  that,  if  sale  was  not  made  as  agreed,  the  de- 
fendant was  to  pay  the  plaintiff  the  sum  of  $1,000  in  cash 
as  liquidated  damages.  Sale  was  not  made,  and  this  suit 
was  brought  to  reform  the  contract  and  to  recover  thereon. 
The  land  in  question  was  intersected  by  a  railroad,  and  the  de- 
fendant's deed  thereto  was  subject  to  the  right  of  way,  while 
the  contract  under  which  he  undertook  to  sell  the  same  for 
the  plaintiff  was  silent  as  to  the  right  of  the  railroad  com- 
pany. The  plaintiff  asked  that  it  be  reformed  to  correspond 
with  the  fact  and  the  intention  of  the  parties  in  relation 
thereto.  This  was  done,  and  the  trial  court  also,  in  effect, 
found  that  the  contract  provided  for  liquidated  damages,  but 
refused  to  enforce  the  same  because  a  "  strict  enforcement 
of  the  agreement  to  pay  $1,000  liquidated  damages  would 
be  oppressive  and  inequitable,  in  the  absence  of  proof  that 
plaintiff  suffered  actual  damages  approximating  the  amount 
named  in  the  contract." 

The  defendant  does  not  appeal,  and  hence  the  only  ques- 
tion before  us  is  whether,  in  view  of  all  of  the  circumstances, 
the  damage  agreed  upon  is  so  unreasonable  that  a  court  of 
equity  will  not  enforce  the  contract.  In  considering  this 
question  it  must  always  be  borne  in  mind  that  parties  capable 
of  contracting  are  bound  by  their  contracts  in  these  cases  just 
as  they  are  in  any  other  cases,  and  where  the  contract  is. 
clear  and  certain  and  the  intent  of  the  parties  plain,  equity, 
no  more  than  law,  will  interfere  and  make  a  new  contract 
for  them.  A  contract  that  has  been  deliberately  entered  into 
should  and  will  be  enforced,  unless  the  bargain  be  so  "  un- 
conscionable as  to  warrant  the  presumption  of  fraud,  im- 
posture, or  undue  influence."  Cases  cited  and  reviewed: 
Sun  Printing  &  Publishing  Co.  Ass'n  v.  Moore,  183  U.  S. 
642  (22  Sup.  Ct.  240,  46  L.  Ed.  366) ;  Sanford  v.  First 
Natioruil  Bank,  94  Iowa,  680 ;  De  Oraff,  Vrieling  &  Co.  v. 
Wickham,  89  Iowa,  720. 
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Here  there  was  a  question  as  to  the  amount  of  cash 
that  could  be  obtained  from  the  land  that  the  defendant 
desired  to  trade  to  the  plaintiff.  The  defendant  represented 
that  the  land  was  worth  $6,400,.  and  that  it  would  sell  for 
said  sum  within  two  years,  and  to  induce  the  plaintiff  to 
deal  with  him  he  contracted  to  sell  it  for  said  sum  and  in- 
terest thereon,  or  to  pay  the  plaintiff  the  sum  of  $1,000. 
The  general  market  value  of  the  land  was  not  in  controversy, 
and  there  was  no  contract  as  to  that  The  contract  was  to 
make  a  sale,  and  this  the  defendant  was  unable  to  do.  That 
there  was  uncertainty  as  to  the  amount  for  which  the  land 
would  sell  is  best  evidenced  by  the  failure  to  sell  for  the 
stipulated  price,  and  there  can  be  no  doubt  that  both  parties 
so  understood  the  matter,  nor  that  the  defendant  deliberately 
decided  to  take  the  chance  and  make  the  stipulated  payment 
if  he  failed  to  effect  a  sale.  The  intent  and  meaning  here 
is  unmistakable.  The  damage  was  settled  and  ascertained 
to  be  $1,000,  and  there  is  no  sound  reason  either  in  equity 
or  in  law  why  the  party  who  has  breached  his  contract  should 
not  respond  as  he  has  agreed.  Eelying  upon  the  contract 
as  he  mi^t,  the  plaintiff  was  not  bound  to  go  into  the  ques- 
tion of  actual  damage.  Sanford  vl  Bank,  supra;  De  Graff, 
V.  &  Co.  v.  Wickham,  supra. 

Moreover,  the  answer  presents  no  issue  as  to  the  un- 
reasonableness of  the  contract  The  defense  made  on  this 
branch  of  the  case  is  that  the  sum  named  was  intended  as  a 
penalty  instead  of  liquidated  damages.  No  other  questions 
require  consideration.  The  mortgage  placed  on  the  land 
by  the  plaintiff  did  not  stand  in  the  way  of  the  defendant's 
sale  thereof  and  furnishes  no  defense  to  this  suit.  The 
plaintiff  is  entitled  to  recover  as  claimed  in  his  petition, 
and  the  case  is  reversed  and  remanded  for  a  judgment  in 
harmony  with  this  opinion,  or  the  plaintiff  may,  if  he  elect 
so  to  do,  have  a  judgment  in  this  court —  Reversed. 
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Edwabd  M.  Youiro  xr  ai*.  Plaintiffs^  v.  J.  H.  Psbston, 
Judge  of  the  District  Court  of  Linn  Coimlyy  Defendant 

Intoxicating  liqaon:    nxtisancb:    nrjUNcnoN.    The  judge  in  va- 

1  cation  has  authority  to  issue  a  temporary  injunction  to  re- 
strain a  liquor  nuisance,  whether  the  action  is  brought  in  the 
name  of  a  private  citizen  or  by  the  state  through  the  county 
attorney. 

Same:    bevdew  op  injunctional  obdek.    Appeal  and  not  cerHorari  is 

2  the  proper  method  of  reviewing  an  order  granting  a  temporary 
injunction  to  restrain  a  liquor  nuisance. 

Thubsdat,  July  13,  1906, 

Cebtiobabi  proceedings  to  review  the  action  of  the  de- 
fendant, granting  temporary  injunctions  in  liquor  nuisance 
cases., —  Dismissed. 

E.  C.  Barber,  C.  T.  Jones,  and  John  A.  Reed,  for  plain- 
tiffs. 

C.  O.  Wathins,  County  Attorney,  and  Richel,  Crocker 
&  Tourtellot,  for  defendant. 

Shebwiw,  J. —  The  plaintiffs  in  the  case  were  defend- 
ants in  actions  brought  by  the  county  attorney  to  enjoin 
nuisances  under  section  2406  of  the  Code.  The  petitions  in 
those  actions  were  presented  to  the  judge  at  chambers,  and 
upon  due  notice  to  the  defendants  therein  temporary  writs 
were  issued  in  the  several  cases  restraining  them  from  selling 
intoxicating  liquors  within  the  judicial  district  This  ac- 
tion, in  which  all  of  the  defendants  in  the  injunction  actions 
join,  was  brou^t  to  determine  the  validity  of  the  orders 
granting  temporary  writs.  The  main  contention  of  the  plain- 
tiffs is  that  the  statute  in  question  does  not  authorize  a  tem- 
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porarj  injiinction  in  these  cases,  and,  farther,  that  sudi  in- 
junction cannot  be  issued  in  vacation  by  a  judge.  The 
defendant  uiges  that  the  plaintiffs  have  a  full  and  complete 
remedy  by  appeal,  and  that  certiorari  will  not  lie.  If  the 
judge  acted  without  jurisdiction,  however,  it  is  dear  that 
certiorari  is  the  proper  proceeding.  Code,  section  4154; 
Ahney  v.  Clark,  87  Iowa,  727. 

We  think  there  can  be  no  serious  question  as  to  the  ju- 
risdiction of  the  defendant     It  is  the  policy  of  the  law  to 
completely  suppress  the  ill^al  sale  of  intoxicating  liquors 
1.  iiraoxicATivo     *^^  ^®  various  provisions  of  title  12,  chapter 
"tu2^:  *>  ^^  ^®  CJode  must  be  construed  tf^ther  in 

injmiction.  determining  the  legislative  intent  as  to  par- 
ticular provisions  which  are  not  in  themselves  specific  Sec- 
tion 2405  of  the  chapter  provides  that  whenever  a  nuisance 
is  kept  or  exists  as  defined  in  the  chapter  any  citizen  of  the 
county  may  maintain  an  action  in  equity  to  perpetually 
enjoin  and  abate  the  same,  and  that  in  such  action  the  court 
or  a  judge  in  vacation  shall  allow  a  temporary  writ  of  in- 
junction without  bond.  The  same  section  then  provides  for 
the  manner  of  presenting  the  evidence  in  support  of  the 
application,  the  notice  which  shall  be  given  and  the  scope  and 
effect  of  the  writ  when  issued.  Section  2406  provides  that 
actions  to  enjoin  nuisances  may  also  be  brought  in  the  name 
of  the  state  by  the  county  attorney,  or  any  citizen  may  main- 
tain the  action  in  his  name.  This  section  also  provides  for 
the  final  trial  of  the  action  and  for  the  taxation  of  an  at- 
torney's fee,  etc.  These  two  sections  of  the  statute  were  evi- 
dently intended  to  provide  the  fullest  means  for  suppressing 
liquor  nuisances,  not  in  the  interest  of  any  particular  indi- 
vidual, but  for  the  public  good,  and  no  reason  exists  why 
the  judge  may  not  issue  a  temporary  writ  in  vacation  on  the 
petition  of  the  state  or  a  citizen  of  the  county  under  section 
2406,  as  well  as  on  the  petition  of  a  citizen  of  the  county 
under  section  2405.  As  we  have  already  said,  the  purpose 
of  both  sections  is  the  same.     An  action  brought  under  either 
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section  in  the  name  of  the  state  or  by  a  citizen  of  the  county 
in  his  own  name  must  be  in  equity.  If  brou^t  by,  or  in 
the  name  of,  the  citizen,  it  is  for  the  public  good,  and, 
whether  the  action  bp  credited  to  one  or  the  other  of  the  two 
sections,  it  is  apparent  that  the  citizen  is  entitled  to  a  tem- 
porary writ,  and  that  it  may  be  issued  by  the  judge  in  vaca- 
tion. It  therefore  follows  that  the  Legislature  must  have 
intended  the  same  procedure  in  action  brought  in  the  name 
of  the  state  by  the  county  attorney.  The  action  by  the  indi- 
vidual is  for  the  benefit  of  the  public,  and  it  is  not  to  be 
presumed  that  the  title  of  the  action  is  to  change  the  rights 
of  the  public.  Littleton  v,  Fritz,  65  Iowa,  488;  Conley  v. 
Zerber,  74  Iowa,  699;  McQuade  v.  Collins,  93  Iowa,  22. 
Moreover,'  if  section  2405  is  to  be  entirely  excluded  from 
consideration  in  determining  the  intent  of  section  2406,  the 
judge  may  issue  a  temporary  writ  in  vacation  under  the 
provisions  of  sections  4356  and  4357  of  the  Code.  Littleton 
V.  Fritz,  supra;  Pontius  v.  Bowman  Bros,  et  ah,  66  Iowa,  88. 

Having  determined  that  the  defendant  had  jurisdiction 
to  issue  the  temporary  writs,  it  follows  that  the  plaintiffs 
had  plain,  speedy  and  adequate  remedies  by  appeal.  Code, 
sections  4154,  4101,  4102 ;  Oyster  v.  Bank,  107  Iowa,  39. 

All  of  the  other  questions  involved  in  this  action  are 
determinable  on  appeal  after  a  final  disposition  of  the  case 
in  the  court  below  and  cannot  be  considered  in  this  pro- 
ceeding.    State  V.  Roney,  37  Iowa,  50:  Ran- 

2.  Same:  review  ^  .  ^^    ^  ^^        «,;         , 

of  iniunction-   sont  V.   Cummins,   66    Iowa,    137.     The   de- 
al order.  ^       t        t 

fendant's  motion  to  strike  the  additional  re- 
turn to  the  writ  made  by  the  clerk  of  the  court  and  the 
plaintiffs'  amendment  to  abstract  based  thereon  is  sustained. 
The  plaintiffs'  motion  to  strike  the  defendant's  amendment 
to  abstract  is  overruled.  For  the  reasons  stated,  this  pro- 
ceeding is  dismissed  at  the  costs  of  the  plaintiffs. —  Dis- 
missed. 
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Nellie  M.  Hicks,  Appellant,  v.  The  Wabash  Railboad 

Company. 

Carriers:     loss    of    baggage:     uabiuty.     A    carrier    transporting 

1  goods  as  baggage  is  only  liable  for  its  loss  as  such  when  it  is 
checked  and  transported  as  incident  to  the  transportation  of 
a  passenger,  otherwise  its  liability  for  loss  is  as  a  carrier  of 
goods. 

Same:    liability   as   a   wakehouseman.    The  liability  of  a   com- 

2  mon  carrier  terminates  when  the  goods  have  reached  their 
domination  and  are  ready  for  delivery,  and  it  is  thereafter 
liable  as  warehouseman,  although  the  owner  has  received  no 
notice  of  their  arrival  and  has  had  no  opportunity  to  take 
them  away. 

Appeal  from  Fremont  District  Court. —  How.  O.  D. 
Wheeleb,  Judge. 

Thuksday,  July  12,  1906. 

Action  to  recover  the  value  of  a  triink  and  its  con- 
tents, belonging  to  plaintiff,  transported  by  defendant  as  a 
common  carrier  of  passengers,  as  baggage,  from  the  town 
of  New  Conception,  in  Missouri,  to  Shenandoah,  in  lowa^ 
and  there  destroyed  by  accidental  fire.  The  defendant  de- 
nied that  plaintiff  was  a  passenger  on  defendant's  road  and 
that  the  trunk  of  plaintiff  was  transported  as  baggage,  and 
further  alleged  that  the  trunk  and  its  contents  were  trans- 
ported by  defendant  as  a  common  carrier  of  goods,  and  were 
accidentally  destroyed  by  fire  after  reaching  their  destina* 
tion  and  without  fault  on  the  part  of  defendant  There 
was  a  verdict  for  defendant,  and  from  the  judgment  thereon 
plaintiff  appeals. —  Affirmed. 

W.  E.  Mitchell,  for  appellant. 
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T.  8.  Stevens,  for  appellee. 

McClain,  C.  J. —  Plaintiff  arrived  with  her  trunk  at 
the  town  of  New  Conception  on  the  train  of  the  Chicago 
Great  Western  Railroad  Company,  with  the  intention  of 
there  taking  a  train  on  the  defendant  road  for  her  destina- 
tion which  was  Shenandoah.  Finding,  however,  that  no 
trains  were  running  on  the  defendant  road  by  which  she 
could  reach  her  destination,  she  proceeded  on  the  suggestion 
of  defendant's  agent^  who  was  also  the  agent  of  the  Chicago 
Great  Western  Railroad  Company,  on  the  train  of  the  latter  to 
another  point  in  Missouri,  from  which  by  a  roundabout  way 
she  reached  Shenandoah  over  defendant's  road.  By  reason 
of  lack  of  time  plaintiflPs  trunk  was  not  rechecked  from 
New  Conception,  and  remained  there  until  plaintiff  arrived 
at  Shenandoah,  when  defendant's  agent  telegraphed  to  the 
agent  at  New  Conception  to  forward  plaintiff's  trunk  with 
charges  for  storage  and  transportation.  The  trunk  was  then 
rechecked  from  New  Conception  to  Shenandoah  and  the 
check  was  sent  by  railroad  mail  to  defendant's  agent  at 
Shenandoah.  The  evidence  tends  to  show  that  the  trunk 
was  carried  in  defendant's  baggage  car  and  unloadcfd  at 
Shenandoah  about  nine  o'clock  on  Sunday  night,  and  that 
there  was  no  baggage  master  usually  present  to  receive'  and 
deliver  baggage  arriving  on  that  train.  One  Miller,  repre- 
senting a  transfer  company,  had  agreed  with  plaintiff  that 
he  would  receive  the  trunk  when  it  arrived  and  transport 
it  to  plaintiff's  residence ;  but  in  the  absence  of  any  baggage 
master  he  did  not  attempt  to  secure  the  trunk  on  its  ar- 
rival, and  before  he  called  for  it  the  next  morning  the  de- 
fendant's station  house  and  all  the  baggage  contained  there- 
in, presumably  including  plaintiff's  trunk,  were  destroyed  by 
fire  without  defendant's  fault 

Counsel  for  appellant  insists  on  two  different  views  of 
the  relations  of  plaintiff  and  defendant,  under  either  of 
which,  as  he  claims,  plaintiff  was  entitled  to  recover:  (1) 
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That  plaintiffs  trunk  was  transported  by  defendant  as  bag- 
gage, and  that  defendant,  as  common  carrier  of  passengers, 
was  liable  therefor  until  the  plaintiff  had  had  a  reasonable 
opportunity  to  receive  it  and  take  it  away;  and  (2)  that, 
if  the  defendant  was  a  common  carrier  of  goods  as  to  the 
trunk,  then  defendant  was  liable  therefor  as  common  car- 
rier, because  plaintiff  had  an  agent  present  at  the  arrival 
of  the  trunk  ready  to  take  it  away,  and  was  unable  to  do  so 
by  reason  of  the  fault  of  defendant  in  not  having  some 
agent  there  authorized  to  deliver  the  trunk  to  plaintiffs 
representative. 

L  We  think  it  is  perfectly  clear  that  defendant  was 
not  as  to  this  trunk  the  carrier  of  a  passenger's  baggage. 
The  trunk  was  not  carried  from  New  Conception  to  Shen- 
andoah as  the  baggages  of  a  passenger,  even 
*of  bame:  ***   though  it  may  have  been  checked  and  carried 

liability.  .  -  a  •  i? 

m  a  baggage  car.  A  carrier  of  passengers 
is  liable  for  baggage  only  when  the  ba^age  is  checked  and 
transported  as  incident  to  the  transportation  of  a  passenger, 
and  plaintiff  was  not  a  passenger  on  defendant's  road  from 
New  Conception  to  Shenandoah.  The  trunk  remained  at 
New  Conception  in  the  possession  of  the  Chicago  Great 
Western  Railroad  Company  until  the  agent  of  that  Com- 
pany who  was  also  the  agent  of  defendant  company,  checked 
it  to  Shenandoah  in  pursuance  of  an  order  from  defendant's 
agent  to  forward  it  with  storage  and  transportation  charges. 
The  trunk  was  therefore  forwarded  by  defendant  as  a  car- 
rier of  goods  for  hire,  and  not  as  passenger's  baggage. 
That  a  carrier  transporting  goods  as  baggage  which  is  not 
in  fact  the  baggage  of  a  passenger  is  not  liable  for  such 
baggage  as  a  carrier  of  passengers  is  well  settled.  See 
Beers  v.  Boston  &  A.  R.  Co.,  67  Conn.  417  (34  AtL  541,  32 
L.  R.  A.  635,  52  Am.  St  Rep.  293). 

II.  But  the  defendant  was  beyond  question  a  common 
carrier  of  goods  as  to  plaintiffs  trunk  from  New  Concep- 
tion to  Shenandoah,  for  it  undertook  to  transport  the  trunk 
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for  a  reasonable  compensation  to  be  paid,  and  tbe  only 
question  on  this  branch  of  the  case  is  whether 
'as^warehduai-**^  its  liability  as  common  carrier  had  terminated 
""*  and  that  of  warehouseman  had  arisen  before 

the  destruction  of  the  trunk  by  fire  in  defendant 8  station 
house ;  for  it  is  conceded  that  the  loss  was  one  for  which  the 
defendant  would  be  liable  if  it  still  held  l^e  trunk  as  com- 
mon carrier,  but  would  not  be  liable  if  the  trunk  was  in  its 
possession  as  warehouseman.  The  rule  which  has  been  con- 
sistently adopted  by  this  court  from  the  beginning  ia  that 
the  liability  of  the  common  carrier,  as  such,  terminates 
when  the  goods  have  reached  their  destination  and  are  ready 
for  delivery  to  the  consignee,  and  that  thereafter  the  carrier 
is  warehouseman  only,  even  though  the  consignee  has  re- 
ceived no  notice  of  the  arrival  of  the  goods  at  their  desti- 
nation and  has  had  no  opportunity  to  ^ke  them  away. 
Francis  v.  Duhuque  &  S.  C.  B.  Co.,  25  Iowa,  60;  Mohr 
V.  Chicago  &  N.  W.  R.  Co.,  40  Iowa,  579;  Independence 
Mills  Co.  V.  Chicago  &  N.  W.  B.  Co.,  72  Iowa,  635.  The 
general  weight  of  authority  no  doubt  is  that  the  carrier  re* 
mains  liable  as  carrier  until  the  consignee  has  had  a  reason- 
able opportunity  to  take  the  goods.  This  is  the  ruling  an- 
nounced by  the  New  Hampshire  court  in  the  leading  case 
of  Moses  V.  Boston  &  Maine  B.  B.,  32  N.  R  528  (64  Am. 
Dec.  381),  followed  in  New  York,  Faulkner  v.  Hart,  82 
K  Y.  413  (37  Am.  Rep.  574),  in  Michigan,  McMillan  v. 
Michigan  8.  &  N.  I.  B.  B.  Co.,  16  Mich.  79  (93  Am.  Dec 
208),  and  in  many  other  jurisdictions.  But  this  court  has 
followed  the  Massachuetts  rule  announced  in  Norway  Plains 
Co.  V.  Boston  &  Maine  B.  B.,  1  Gray  (Mass.)  263  (61 
Am.  Dec  423) ;  Bice  v.  Hart,  118  Mass.  201  (19  Am.  Rep. 
433),  and  approved  in  Illinois,  Merchants*  Dispatch  Trans. 
Co.  V.  Moore,  88  111.  136  (30  Am.  Rep.  541),  and  in  some 
other  jurisdictions  as  well  as  in  Iowa.  The  cases  from  Massa- 
chusetts and  Illinois  just  cited  illustrate  the  application  of 
this  rule  to  cases  very  similar  to  the  one  before  us,  and 
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there  can  be  no  question  that  under  this  rule  the  defendant 
had  ceased  to  be  a  common  carrier  as  to  the  plaintiff's 
trunk  when  it  was  placed  in  its  station  house,  and  had  be- 
come liable  therefore  as  warehouseman  only. 

The  rule  as  to  termination  of  liability  for  baggage  is 
different  from  that  as  to  goods.  See  Mote  v.  Chicago  dc  N. 
W.  R.  Co.,  27  Iowa,  22 ;  Ditman  Boot  &  Shoe  Co.  v.  Keokuk 
&  W.  R.  Co.,  91  Iowa,  416.  But  as  already  pointed  out 
there  is  no  occasion  to  discuss  the  question  whether  if  de- 
fendant had  been  transporting  the  plaintiff's  trunk  as  bag- 
gage it  would  have  been  liable  for  its  loss.  Defendant 
can  be  liable,  if  at  all,  only  as  a  common  carrier  of  goods. 
Counsel  for  appellant  contends  that  even  as  to  goods  the 
consignee  is  entitled  to  an  opportunity  to  receive  them 
from  the  carrier  as  carrier,  and  that  the  relation  of  ware- 
houseman intervenes  only  when  the  consignee  is  not  ready 
to  take  the  goods  on  their  arrival.  But  as  above  indi- 
cated, such  is  not  the  rule  in  this  state,  and  even  if  it 
were,  the  plaintiff  does  not  make  out  a  case  under  the 
evidence;  for  while  Miller,  the  agent  of  the  transfer 
company,  had  authority  to  receive  the  trunk  on  its  arrival 
he  did  not  attempt  to  get  it  nor,  so  far  as  disclosed  in  the 
evidence,  advise  the  agent  of  the  defendant  that  he  was 
ready  to  take  it.  It  does  not  appear  that  if  he  had  de- 
manded the  trunk  when  it  arrived  by  applying  to  the  night 
operator  of  defendant  in  charge  of  the  station  it  would  not 
have  been  delivered  to  him.  But  we  need  not  go  into  a  dis- 
cussion of  the  evidence  on  this  point  for  we  are  satisfied  to 
follow  the  rule  recognized  by  the  previous  decisions  of  this 
court 

The  judgment  of  the  trial  court,  based  on  a  verdict 
rendered  under  instructions  correctly  stating  the  rule  as  to 
defendant's  liability,  recognized  in  the  previous  decisions 
of  this  court  is  affirmed. 
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Boss      WOBKDEHOFF      V.      FbANK      L.      MtJEKBL,      HeBMAN 

WoEKDEHOFF,  Intervener  and  Appellant 

New  trial:    newly  discovered  evidence:    piligence.    The   granting 

1  of  a  new  trial  on  the  ground  of  newly  discovered  evidence  is 
largely  discretionary  with  the  trial  court  and  its  ruling  will 
be  upheld  on  appeal  unless  an  abuse  of  discretion  is  shown. 
The  showing  of  diligence  is  held  to  have  warranted  the  granting 
of  a  new  trial. 

Same:    presumption  of  materiality.    Where  a  lack  of  diligence  in 

2  producing  upon  the  trial  the  alleged  newly  discovered  evidence 
is  the  only  ground  relied  upon  to  reverse  an  order  granting  a 
new  trial,  it  will  be  presumed  that  the  alleged  evidence  was 
pertinent  and  material  to  fhe  issues  in  the  case. 

Appeal  from  Dubuque  District  Court. —  Hon,  M.  C 
Matthews,  Judge. 

Thuksday,  July  12,  1906. 

This  action  was  originally  brought  by  plaintiff  against 
defendant  Muekel  to  recover  possession  of  a  promissory  note 
for  $2,500  alleged  to  have  been  executed  by  the  intervener, 
plaintiff's  husbafid,  to  plaintiff,  and  wrongfully  detained 
by  defendant  Intervener  sought  to  have  the  note  surren- 
dered by  defendant  to  him  on  the  ground  that  it  had  been 
materially  altered,  without  his  knowledge  or  consent,  after 
execution  and  delivery,  by  the  insertion  of  a  figure  in  the 
blank  left  in  the  note  for  the  rate  of  interest,  so  as  to  make 
it  a  note  bearing  interest  at  8  per  cent.,  whereas  no  rate  of 
interest  was  specified  in  the  note  as  executed.  The  case  was 
tried  on  the  issue  raised  by  the  petition  of  intervention  and 
defendant's  denial  of  the  allegations  thereof,  and  a  verdict 
was  returned  for  the  intervener,  finding  him  to  be  entitled 
to  immediate  possession  of  the  note.  Judgment  was  en- 
tered on  this  verdict  January  4,  1904,  and  on  February  25, 
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1904,  the  defendant  filed  a  petition  for  a  new  trial,  alleging 
as  ground  therefor  that  intervener  obtained  the  judgment 
by  fraud,  consisting  of  false  and  fraudulent  evidence,  which 
fraud  could  not  have  been  discovered  with  ordinary  diligence 
before  the  conclusion  of  the  trial,  and  alleging  as  further 
ground  the  existence  of  newly  discovered  evidence  which 
defendant  could  not,  with  ordinary  diligence,  have  dis- 
covered before  and  produced  at  the  trial.  The  facts  con- 
stituting the  exercise  of  diligence  on  the  part  of  defendant 
with  reference  to  the  discovery  of  the  evidence  are  quite 
fully  set  out  After  a  hearing  on  the  merits,  the  trial  court 
sustained  the  petition  and  granted  a  new  trial,  and  from 
this  ruling  the  intervener  appeals. —  Affirmed. 

Langueville,  Kintzinger  &  Longueville,  for  appellant. 

Lyon  &  Lyon,  for  appellee. 

MoClain,  C.  J. —  The  sole  question  to  which  counsel 
for  appellant  direct  their  argument  is  as  to  the  sufficiency 
of  the  showing  in  the  record  of  reasonable  diligence  on  the 
part  of  defendant,  prior  to  the  trial  of  the  original  action, 
in  seeking  to  discover  the  evidence  upon  which  he  relied 
at  constituting  a  ground  for  a  new  trial.  The  newly  dis- 
covered evidence  tended  to  show  that  at  the  time  the  note 
was  executed  by  intervener  in  settlei:nent  of  an  action  in 
which  plaintiff,  his  wife,  was  seeking  to  secure  a  divorce, 
and  for  the  purpose  of  inducing  her  to  return  and  live  with 
him,  the  witnesses,  one  of  them  the  judge  of  the  district 
court  in  which  the  divorce  proceedings  was  pending,  and 
the  other  a  lawyer  who  had  been  retained  by  intervener 
with  reference  to  the  case,  each,  when  consulted  with  refer- 
ence to  the  proposed  settlement,  expressed  surprise  that  in- 
tervener should  be  willing  to  give  notes  for  large  sums  run- 
ning for  long  time  at  a  high  rate  of  interest  secured  by  a 
mortgage  on  his  farm. 
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It  is  argaed  by  appellant  that,  as  defendant  Muekel 
was  present  at  each  of  these  conversations,  he  was  negligent 
in  not  securing  the  testimony  of  these  witnesses  on  the 
1.  nbwtmal:       trial.     It  appears,  however,  that  the  import 
cSd  e^dSce:     ^^*  ^^^  ^^^9  ^^*  ^^^  intervener  had  conver- 
diUgence.  sations  with  these  witnesses  regarding  the  fact 

of  a  settlement,  but  that  each  of  the  witnesses  specifically 
called  his  attention  to  the  rate  of  interest  specified  in  the 
notes,  and  we  are  not  satisfied  that  defendant  had  knowledge 
of  this  specific  f  act^  although  he  did  know  of  the  general  con- 
versations. The  most  that  can  be  said  is  that  there  is  con- 
fiict  in  the  evidence  as  to  whether  defendant  heard  either 
of  the  witnesses  specifically  call  the  intervener's  attention 
to  the  rate  of  interest.  If  defendant  did  not  hear  the  rate 
of  interest  specifically  referred  to,  he  had  no  reason  to  sup- 
pose that  the  witnesses  had  called  intervener's  attention  to 
the  fact  that  the  blanks  for  the  rate  of  interest  were  filled 
out 

As  the  notes  had  already  been  executed  by  intervener 
at  the  time  of  these  conversations  with  the  witnesses,  the 
material  point  was  as  to  whether  intervener's  attention  was 
called  to  the  rate  of  interest  specified,  and  we  cannot  see 
that  defendant  had  any  occasion  to  suppose  that  there  had 
been  a  conversation  on  that  specific  matter,  unless  he  in 
fact  heard  such  conversation.  It  also  appears  that  defend- 
ant made  some  inquiry  of  the  witnesses  before  the  original 
trial  with  reference  to  their  knowledge  as  to  the  facts,  and 
received  no  information  which  would  have  led  him,  as  a 
reasonable  man,  to  suppose  that  the  rate  of  interest  had  been 
referred  to  as  between  the  witnesses  and  intervener  in  the 
conversations  about  which  he  inquired.  In  view  of  the  oon- 
fiict  in  the  evidence  we  are  satisfied  to  apply  the  rule  fre- 
quently announced  by  this  court  that  the  granting  of  ^  new 
trial  on  the  ground  of  newly  discovered  evidence  is  pe- 
culiarly within  the  discretion  of  the  trial  court,  and  un- 
less it  clearly  appears  that  such  discretion  has  been  abused 
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this  court  will  not  reverse  the  action  of  the  lower  court  in 
holding  the  showing  of  diligence  as  to  the  discovery  of  evi- 
dence to  have  been  sufficient.  Chambliss  v.  Hass,  125  Iowa, 
484;  Hunter  v.  Porter,  124  Iowa,  351;  Scott  v.  Hawk,  105 
Iowa,  467.  In  two  of  the  cases  relied  upon  for  appellant 
it  affirmatively  appeared  that  there  was  no  showing  of  dili- 
gence^ Stuckslager  v.  McKee,  40  Iowa,  212;  Heathcote 
V.  HasJcins,  74  Iowa,  566.  Many  other  cases  are  cited,  but 
in  each  instance  it  appears  that  the  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence  was  overruled,  and 
this  ruling  was  affirmed,  so  that  the  cases  are  not  in  point 
where  we  are  asked  to  reverse  the  action  of  the  court  grant- 
ing a  new  trial  on  that  ground. 

It  is  urged  for  appellant,  by  way  of  aigument,  that  the 
petition  for  new  trial  should  not  have  been  sustained  in 
the  absence  of  any  proof  as  to  the  proceedings  on  the  original 
t.  Sams:  pu-  trial ;  but  we  do  not  see  how  any  question 
lurauiuTY.  of  that  kind  is  before  us.  Counsel  are  not 
contending  that  the  newly  discovered  evidence  was  not  ma- 
terial or  sufficient.  They  are  contending  that  there  was 
not  a  sufficient  showing  of  reasonable  diligence,  and  as 
bearing  on  this  question  we  have  in  the  abstract  what  pur- 
ports to  be  the  evidence  on  which  the  trial  court  acted. 
The  abetract  of  appellant,  with  the  additional  abstract  of 
appellee,  are  presumed  to  contain  all  the  record  necessary 
for  the  determination  of  the  question  presented  to  us.  Mc* 
Gillivary  v.  Case,  107  Iowa,  17 ;  King  v.  Hart,  110  Iowa, 
618;  Van  Rees  v.  Witzenburg,  112  Iowa,  80.  We  are 
justified  in  assuming,  in  view  of  the  ground  relied  on  for 
reversal,  that  the  newly  discovered  evidence  was  material 
and  pertinent  to  the  issue  tried  in  the  original  action,  and 
have  no  occasion  to  concern  ourselves  about  anything  save 
the  sufficiency  of  the  showing  as  to  diligence  with  reference 
to  its  discovery. 

The  action  of  the  trial  court  in  sustaining  the  petition 
for  new  trial  is  therefore  —  affirmed. 
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B.  BouNANNi,  Appellant,  v.  White  Bkonzb  Monument 
Company,  Appellee. 

Evidence:  writings  :  variance  by  parol.  Where  there  is  no  ques- 
tion made  by  the  pleadings  that  a  written  contract  sued  upon 
did  not  fully  embody  the  agreement  and  the  contract  has  been 
performed  by  one  of  the  parties,'  oral  evidence  in  support  of  a 
counterclaim  for  damages,  because  the  performance  was  not 
in  conformity  with  a  contemporaneous  verbal  agreement,  is  in- 
admissible. 

Appeal  from  Polk  District  Court. —  Hon  Jameb  A. 
Howe,  Judge. 

Thuesday,  July  12,  1906. 

Action  at  law  to  recover  for  services  performed  un- 
der a  written  contract.  The  trial  was  to  the  court  without  a 
jury,  and  resulted  in  a  judgment  for  plaintifP  for  a  part  only 
of  his  demand.  Plaintiff  appeals. —  Reversed  and  re- 
manded, 

Baily  &  Stipp,  for  appellant 

C.  ^Y.  Johnston,  for  appellee. 

Bishop,  J. —  The  substance  of  the  contract  sued  upon, 
as  disclosed  by  the  writing,  was  that  plaintiff  agreed  to 
model  in  plaster  of  paris  a  statue  of  Bebekah  "  as  per  photo- 
graphic illustration,  to  be  entirely  satisfactory  to  the  com- 
mittee of  Rebekahs  who  have  purchased  the  same  of  the 
White  Bronze  Monument  Company,  .  .  .  and  on  the 
completion  of  the  job  the  company  agrees  to  pay  Bounanni 
the  sum  of  $250  in  full  of  all  labor  and  material,"  etc. 
Plaintiff  alleges  that  the  model  was  completed  and  delivered 
according  to  contract  and  that  the  same  was  accepted  by 
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defendant.  He  admits  payment  to  him  of  $50  as  the  work 
progressed,  and  demands  judgment  for  the  balance  of  $200. 
In  its  answer  the  defendant  admits  making  the  written 
contract  alleged  by  plaintiff,  but  "  denies  that  he  [plain- 
tiff] complied  with  said  agreement  of  modeling  an  ideal 
character  of  Eebekah  or  any  other  figure,"  and  denies  any 
indebtedness  to  plaintiff.  By  way  of  counterclaim,  defend- 
ant alleges  "  that  to  correct  the  model  and  make  it  comply 
with  the  contract  and  as  ordered  by  this  defendant  it  will 
cost  from  $75  to  $100,  all  because  of  the  ignorance  and 
lack  of  knowledge  of  plaintiff."  It  appears  from  the  un- 
disputed evidence  that  the  model  prepared  by  plaintiff  was 
in  exact  accord  with  the  photographic  illustration  furnished 
him,  and  the  evidence  does  not  even  suggest  that  the  model 
was  subject  to  adverse  criticism  as  a  work  of  art^  or  that  any 
such  criticism  had  in  fact  been  passed  upon  it  It  appears, 
however,  that  after  delivery  of  the  model  to  defendant  a 
mold  was  made  therefrom  and  a  metal  statue  cast;  and  of 
this  a  photograph  was  taken  by  defendant  and  sent  to  the  par- 
ties residing  in  the  state  of  Indiana  for  whom  the  statue  was 
being  made.  Such  parties  at  once  entered  objection  that 
the  statue  did  not  comply  with  their  contract  with  defend- 
ant, in  that  an  urn  held  in  one  hand  of  the  figure  was  up- 
right, whereas  by  the  contract  it  was  to  be  held  in  a  tilted  po- 
sition, and  demand  was  made  that  the  statue  be  be  changed 
to  conform  to  the  contract.  Defendant  confessed  the  error, 
and  made  the  change  accordingly.  This  was  done,  as  shown 
by  the  evidence,  at  an  expense  of  $75,  and  it  is  to  recover 
from  plaintiff  the  expense  so  incurred  that  the  counterclaim 
is  presented  in  this  action. 

Now,  passing  other  questions  raised  in  argument  by 
counsel  for  appellant,  it  is  to  be  said  that  not  even  a  shred 
of  evidence  was  brought  forward  on  the  trial  tending  to  prove 
the  allegation  made  in  the  counterclaim  to  the  effect  that  the 
position  of  the  urn  as  held  in  the  model  was  due  to  the 

"  ignorance  and  lack  of  knowledge  "  on  the  part  of  plaintiff. 
Vol.  131  U.— 20 
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No  more  was  attempted  to  be  proven  by  defendant  than 
that  at  the  time  of  making  the  contract  with  plaintiff  it  was 
the  understanding  and  agreement  that  the  model,  instead  of 
being  made  to  correspond  with  the  photographic  illustration 
furnished  plaintiff,  should  vary  therefrom  in  respect  of  the 
position  of  the  urn  to  be  held  in  the  hand  of  the  figure. 
The  plaintiff  protested  against  such  evidence  being  received 
and  considered,  and  the  court  ruled  that^  while  the  same 
could  not  be  considered  to  vary  the  terms  of  the  written 
contract,  it  would  be  allowed  to  remain  in  the  record  be- 
cause ^^the  oral  testimony  may  be  admissible  for  some 
purposes."  What  other  purpose  there  was  to  which  the 
evidence  could  be  devoted  is  not  discernible.  As  al- 
ready stated,  the  contract  writing  as  pleaded  by  plaintiff 
was  admitted  in  the  answer,  and  until  the  evidence  was 
being  introduced  there  was  no  suggestion  that  the  writing 
did  not  correctly  recite  the  agreement  of  the  parties,  and  no 
attempt  was  then  made  to  reform  the  issues.  Correctly 
enough  the  court  announced  that  the  evidence  objected  to 
could  not  be  relied  upon  to  establish  a  contract  different 
from  the  one  admitted  by  the  pleadings.  But  it  appears 
certain  that  the  finding  in  favor  of  the  counterclaim  was 
predicated  wholly  upon  such  evidence,  because  apart  there- 
from the  record  is  barren  on  the  subject  We  have,  then, 
as  a  net  result,  that  the  counterclaim  pleaded  was  wholly 
without  support  in  the  evidence,  and  that  the  finding  of  the 
court  was  predicated  upon  evidence  improperly  introduced 
in  proof  of  a  contract  not  pleaded  and  at  variance  with  the 
contract  admitted  by  the  pleadings.  It  follows  that  the 
judgment  must  be,  and  it  is,  reversed,  and  the  cause  will  be 
remanded  for  further  proceedings  according  to  law. —  B^ 
versed. 
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W.  L.  OuLBEBTSON.  Appellant^  y.  Salinoeb  and  Bbioham^  lai  sot 

143    724 

H,  C.  McAllistbe,  L.  G.  Burnett,  Admr.,  with  will  |ii44    76 

annexed  of  H.  C.  McAllisteb^  Lucius  MoAllistes, 
Admr.^  of  the  estate  of  Mabtha  MoAxlistsb,  deceased, 
Appellees. 

Evidence:  TRANSAcnoNs  with  one  since  deceased:  competency 
1  OF  witness.  In  an  action  against  an  administrator  and  another 
defendant,  in  which  a  stipulation  for  judgment  against  the 
other  defendant  is  filed,  such  defendant  becomes  a  competent 
witness  as  to  transactions  with  decedent,  provided  the  stipu- 
lation for  judgment  is  called  to  the  attention  of  the  court  prior 
to  the  offer  and  objection  to  his  evidence;  but  where  such  de- 
fendant still  remained  in  the  case  by  virtue  of  a  cross  petition 
against  his  co-defendant,  the  administrator,  in  which  he  as- 
serted a  cause  of  action  affecting  the  subject  matter  of  the 
main  suit,  he  was  thereby  rendered  an  incompetent  witness 
under  Code,  section  4604. 
Evidence  reviewed  and  held  to  show  the  incompetency  of  the 
witness  by  reason  of  the  allegations  of  the  cross  petition. 

Same:  Where  a  witness  is  incompetent  as  to  transactions  with 
a  one  since  deceased  for  the  reason  that  a  cause  of  action  re- 
lating to  the  same  subject  matter  also  exists  against  the  wit- 
ness, the  fact  that  such  action  was  apparently  barred  would 
not  render  him  competent,  since  it  might  be  based  on  fraud 
or  mistake  discovered  within  the  statutory  period,  or  he  might 
refuse  to  take  advantage  of  the  statute  of  limitations. 

Subrogation.    A  surety  who  has  been  compensated  for  assuming 
3    the  debt  of  another  will  not  be  subrogated  to  the  rights  of  the 
creditor. 

Appeal  from  Carroll  District  Court. —  Hon.  J.  R  Whtp- 
AKBB,  Judge. 

Thuesday,  July  12,  1906. 

AoTiow  npon  four  promissory  notes  executed  by  Salin- 
ger &  Brigham  to  plaintiff,  which  it  is  claimed  H.  C.  Mc- 
Allister agreed  to  pay  or  to  become  surety  upon.    Salinger  & 
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Brigham  made  no  defense ;  but  McAllister  while  alive,  and 
his  representative  after  his  death,  among  other  things  denied 
any  promise  on  his  part  to  pay  the  notes  or  to  become  surety 
thereon.  Salinger  appeared  and  filed  a  cross-petition  in 
equity  against  his  codefendant,  McAllister,  alleging  that  as 
a  part  of  the  transaction  growing  out  of  the  agreement  sued 
upon  in  this  action,  he  (Salinger)  executed  to  McAllister 
notes  aggregating  $4,000^  securing  the  same  with  life  in- 
surance policies  deposited  with  McAllister;  that  the  $4,000 
in  notes  was  without  consideration,  and  given  for  the  debt 
of  one  Brigham.  He  averred  that  pending  this  action,  H. 
C.  McAllister  died  testate,  and  that  he  devised  the  said  notes 
to  his  wife,  Martha,  who  also  has  since  died;  Lucius  Mc- 
Allister being  appointed  administrator  of  her  estate.  Lu- 
cius McAllister,  as  administrator,  was  made  a  party  de- 
fendant to  the  cross-petition,  and  plaintiff  in  the  cross-pe- 
titioa  asked  that  his  notes  be  surrendered  and  canceled  and 
that  the  policies  of  insurance  be  ordered  surrendered  to  him. 
Lucius  McAllister,  administrator,  appeared  to  the  cross-peti- 
tion pursuant  to  order  of  court,  and  pleaded  that  the  matter 
involved  in  the  cross-petition  had  nothing  to  do  with  the  main 
issues  in  the  case,  and  that  the  court  had  no  jurisdiction 
thereof.  It  was  also  averred  that  all  defendants  to  the  cross- 
petition  were  residents  of  Muscatine  county,  Iowa,  and  that 
an  action  was  there  pending  upon  the  notes  given  by  Sa- 
linger to  McAllister.  They  further  averred  that  the  ad- 
ministrator of  H.  C  McAllister's  estate  never  had  anything 
to  do  with  the  notes  given  by  Salinger,  and  they  asked  that 
the  cross-petition  be  dismissed.  Upon  these  issues  the  case 
was  tried  to  a  jury,  resulting  in  a  directed  verdict  for  de- 
fendants upon  the  issues  in  the  main  case.  Plaintiff  ap- 
peals.—  Affirmed. 

H.  W.  Macomher  and  Salinger  &  Korte,  for  appellant 
Jayne  &  Hoffman  and  Oeorge  W.  Bowen,  for  appellee^i 
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Dkkmtsb,  J. —  Twice  before  has  this  caae  been  in  this 
court  See  111  Iowa,  447,  and  122  Iowa,  12.  These  opin- 
ions disclose  in  a  general  way  the  nature  of  the  controversy 
and  something  of  the  respective  claims  of  the  parties.  On 
this  appeal  but  one  question,  with  its  related  issues,  need 
be  considered,  and  that  was  mooted  on  the  former  appeals. 
For  its  settlement  it  is  necessary  to  refer  at  some  length  to 
the  pleadings,  and  to  the  record  now  before  us.  January 
12,  1905,  plaintiff  and  defendant  Salinger  entered  into  a 
stipulation  whereby  plaintiff  was  to  take  judgment  against 
Salinger  individually  and  as  surviving  member  of  the  firm 
of  Salinger  &  Brigham  and  against  Salinger  &  Brig- 
ham,  for  the  amount  of  plaintiff's  claim  against  them.  This 
was  dated  January  12,  1905,  but  was  not  filed  until  January 
18th  of  that  year.  The  trial  on  the  issues  between  plaintiff 
and  the  representative  of  Hi  C.  McAllister  was  commenced 
on  January  16th  and  concluded  on  January  18th  of  the  same 
year.  Trial  on  the  issues  raised  by  defendant  Salinger's 
cross-petition  was  continued.  No  judgment  has  yet  been 
entered  upon  the  stipulation  to  which  we  have  referred.  In 
the  original  petition,  which  was  filed  March  20,  1896, 
plaintiff  alleged  that  defendant  McAllister  had  agreed  to 
pay  and  had  assumed  to  pay  the  four  notes  sued  upon,  the 
consideration  being  the  receipt  of  the  title  to  four  hundred 
and  eighty  acres  of  land  in  Osceola  county,  Iowa.  In  an 
amendment  filed  April  17,  1896,  the  allegation  is  "  that  the 
agreement  by  McAllister  was  an  undertaking  to  become  sur- 
ety for  Salinger  &  Brigham  on  two  certain  notes  to  be  exe- 
cuted to  Culbertson  in  lieu  of  others  made  by  Salinger  & 
Bri^am  to  plaintiff.  Said  agreement  was  in  writing,  and  a 
copy  thereof  is  attached  hereto  as  a  part  thereof  and  marked 
'  Exhibit  A,'  and  said  writing  truly  states  the  consideration 
received  by  McAllister  for  his  undertaking.  The  defend- 
ant McAllister  received  title  to  the  east  half  of  section  34, 
and  the  south-west  one-fourth  of  section  35,  township  100 
north,  range  39  west  5th  P.  M.,  Osceola  county,  Iowa,  by 
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warranty  deed. made  to  him  by  L.  P.  Brigham,  and  plaintiff 
avers  that  said  defendant  has  said  deed  in  his  own  posses- 
sion, and  that  plaintiff  does  not  know  upon  what  agreement 
if  any  said  land  was  sp  conveyed."  Exhibit  A,  therein  re- 
ferred to,  is  the  written  agreement  referred  to,  in  the  opinions 
when  the  case  was  before  us  on  former  appeals,  and  which 
was  there  held  to  create  no  obligation  upon  the  part  of 
McAllister.  In  an  amendment  filed  November  27,  1897, 
plaintiff  averred  "that  defendant  McAllister  agreed  with 
defendants  Salinger  &  Brigham  to  sign  certain  notes  with 
them,  to  be  made  payable  to  plaintiff,  to  sign  said  notes  as 
surety,  and  to  ultimately  assume  and  pay  off  the  debts  evi- 
denced by  said  notes,  which  were  to  be  given  to  plaintiff  in 
place  of  any  and  all  notes  then  held  by  him  against  Salinger 
&  Brigham ;  that  said  agreement  was  partly  in  writing  and 
partly  oral,  the  written  portion-  of  it  being  attached  by  copy 
to  an  amendment  to  the  petition  filed  herein  on  April,  8, 
1896,  and  attached  to  said  amendment  as  Exhibit  A. 
Wherefore  plaintiff  prays  that  he  have  judgment  against 
defendant  H.  C.  McAllister  on  account  of  breach  by  him  of 
said  agreement,  in  such  sum  as  shall  be  adjudged  due  him 
upon  the  notes  herein  sued  upon  copies  of  which  are  at- 
tached to  his  original  petition."  After  the  case  had  twice 
been  in  this  court  plaintiff,  on  January  17,  1905,  during 
the  course  of  the  trial,  filed  another  amendment  to  his  pe- 
tition, in  which  he  struck  out  the  allegation  of  his  original 
petition  with  reference  to  McAllister's  promise,  and  from 
the  first  amendment  the  allegation  that  the  agreement  of 
McAllister  to  become  surety,  etc.,  was  in  writing,  and  struck 
out  all  reference  to  Exhibit  A;  and  from  the  amendment 
filed  November  27,  1897,  he  struck  out  the  allegation  that 
McAllister  was  ultimately  to  assume  and  pay  off  the  debt 
evidenced  by  the  notes,  and  also  the  words  "  partly  in  writ- 
ing and  partly"  and  the  reference  to  the  agreement  called 
"  Exhibit  A." 

In  this  last  amendment  plaintiff  alleged 
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That  defendant  Salinger  &  Brigham  orally  agreed  with 
plaintiff;  to  execute  to  him  promissory  notes  to  be  signed  by 
them  as  principal  and  surety,  to  be  delivered  to  plaintiff  in 
lieu  of  any  notes  which  plaintiff  then  held  signed  by  Sal- 
inger &  Brigham,  and  made  by  Salinger  &  Brigham  to 
him,  the  plaintiff  orally  agreeing  upon  the  delivery  of 
such  notes  signed  by  Salinger  &  Brigham  as  principals 
and  H.  C.  McAllister  as  surety  to  deliver  to  Salinger 
&  Brigham  any  notes  signed  by  them  and  owned  by 
plaintiff  at  the  time  said  agreement  was  made;  that  de- 
fendant H.  0.  McAllister  orally  agreed  with  Salinger  & 
Brigham  for  a  valuable  consideration  to  sign  such  notes  as 
surety,  and  that  plaintiff  accepted  the  said  agreement  of 
Salinger  &  Brigham,  and  that  of  H.  C.  McAllister ;  that  de- 
fendants Salinger  &  Brigham  were  at  all  times  ready  and 
willing  to  perform  their  said  agreement,  that  defendant  H. 
C.  McAllister  wholly  failed  and  refused  to  perform  his  said 
agreement  that,  therefore,  defendants  Salinger  &  Brigham 
were  unable  to  and  never  did,  perform  their  said  agreement ; 
that  at  the  time  the  said  agreements  were  made,  and  ever 
since,  plaintiff  was  and  has  been,  the  owner  of  the  notes  sued 
upon  in  this  action,  and  set  out  by  copy  in  the  original  peti- 
tion herein;  that  the  said  notes  remain  wholly  unpaid,  that 
payment  thereof  cannot  be  made  from  or  out  of  the  property 
of  the  makers  thereof ;  that  by  reason  of  the  premises  and  the 
breach  of  said  agreement  on  the  part  of  Salinger  &  Brigham 
and  said  H.  C.  McAllister,  plaintiff  has  been  damaged  in  a 
sum  equal  to  the  notes  herein  sued  on,  and  the  interest  therein 
provided.  (3)  Further  pleading  plaintiff  states  that  there 
never  was  but  one  oral  agreement  made  between  him  and  de- 
fendants Salinger  &  Brigham,  or  between  defendant  H.  C. 
McAllister  and  defendants  Salinger  &  Brigham  with  reference 
to  and  concerning  the  making  of  notes  to  plaintiff  by  Salinger 
&  Brigham  as  principals  and  H.  C.  McAllister  as  surety ;  that 
said  agreement  was  between  Salinger  &  Brigham  and  H.  C. 
McAlUster,  was  oral,  was  made  for  the  benefit  of  plaintiff, 
was  accepted  by  him,  was  never  canceled  by  him  or  with  his 
knowledge,  authority,  or  consent;  that  defendant  H.  C.  Mc- 
Allister never  made  any  agreement  with  plaintiff  personally, 
nor  in  the  presence  of  plaintiff,  and  that  he  accepted  the 
agreement  made  between  defendant  Salinger  &  Brigham  and 
H.  C.  McAllister  for  the  benefit  of  plaintiff  after  the  same 
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had  been  made.  That  plaintiff  never  accepted  any  notes 
signed  by  Salinger  &  Brigham  as  principal  and  H.  C.  Mc- 
Allister as  surety  for  any  purpose  for  the  reason  that  the  said 
H.  C.  McAllister  wholly  neglected,  failed,  and  refused  to  sign 
any  such  notes  as  surety,  and  no  notes  so  signed  ever  came 
into  existence  to  be  accepted.  (4)  Plaintiff  further  avers 
that  the  statements  in  his  amendment  to  petition  filed  herein 
on  April  8,  1896,  that  plaintiff  further  states  that  th^  agree- 
ment by  McAllister  was  a  written  undertaking  that  said  agree- 
ment was  in  writing,  and  that  a  copy  of  said  writing  is  at- 
tached as  part  of  the  amendment  filed  on  April  8,  1896,  and 
that  said  writing  states  the  consideration  received  by  Mc- 
Allister for  his  said  undertaking,"  were  placed  in  said  amend- 
ment by  and  through  mistake  of  law,  and  a  misconstruction 
of  the  legal  effect  of  said  writing.  That  same  was  stated  in 
said  amendment  because  it  w^as  erroneously  believed  by  plain- 
tiff and  his  counsel  that  said  writing  stated  the  agreement  re- 
ferred to  in  said  agreement ;  that  as  soon  as  said  mistake  was 
realized,  plaintiff  amended  setting  out  that  the  contract  in 
question  was  oral;  that  in  truth  and  in  fact  the  contract  to 
sign  as  surety  was  oral,  and  there  never  was  but  one,  and 
that  said  claim  concerning  a  writing  was  not  made  or  in- 
tended to  sue  upon  one  but  one  contract  to  sign  as  surety; 
that  at  the  time  when  said  amendment  was  filed,  plaintiff  did 
not  personally  know  whether  the  contract  to  sign  as  surety 
was  oral  or  written;  that  said  amendment  was  filed -without 
his  knowledge  and  without  his  express  direction  and  consent ; 
that  his  attorney  filed  the  same  on  his  own  motion,  knowing 
that  but  one  contract  to  sign  as  surety  had  ever  been  made, 
but  in  the  mistaken  belief  that  the  said  Exhibit  A  evidenced 
such  contract.  Wherefore  plaintiff  prays  as  is  prayed  in  his 
amendment  to  petition  filed  herein  November  27,  1897,  and 
in  addition  that  he  have  judgment  against  B.  I,  Salinger 
and  B.  I.  Salinger  as  surviving  partner  of  Salinger  &  Brig- 
ham,  defendant  H.  C.  McAllister  and  defendants  substituted 
for  him,  in  their  substituted  capacity,  for  damages  for  the 
breach  of  said  agreement  in  a  sum  equal  to  the  said  notes 
sued  upon,  with  interest  therein  provided  and  costs  of  this 
suit. 

Defendants  Burnett  and  Lucius  McAllister  denied  thfe 
alleged  oral  agreement^  pleaded  the  statute  of  frauds,  the 
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statute  of  limitations,  want  and  failure  of  consideration, 
lack  of  privity  between  plaintiff  and  McAllister,  and  fail- 
ure of  plaintiff  and  defendant  Salinger  &  Brigham  to  per- 
form the  conditions  and  requirements  of  the  agreement  on 
their  part.  It  was  upon  these  issues  that  the  case  was 
finally  tried,  resulting  in  the  directed  verdict  stated.  B.  I, 
Salinger  was  produced  as  a  witness,  but  he  was  not  per- 
mitted to  give  in  testimony  an  account  of  any  personal 
transactions  or  communications  .between  himself  and  the  de- 
ceased, McAllister.  At  the  conclusion  of  the  testimony  for 
the  plaintiff  the  trial  court  directed  a  verdict  for  the  de- 
fendants on  the  grounds  (1)  that  the  alleged  contract  was 
not  sufficiently  established;  (2)  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations;  and  (3)  that  the  agree- 
ment was  within  the  statute  of  frauds.  Many  questions  are 
presented  by  the  appeal ;  but  one  of  which  will  now  be  con- 
sidered. 

We  shall  assume  for  the  purposes  of  the  case,  that  the 
alleged  agreement  is  not  within  the  statute  of  frauds,  that 
plaintiff  may  rely  thereon,  although  it  was  not  made  with 
^'trenSSSis         ^^^9  *°^  ^^^^  *^^  action  is  not  barred  by  the 
di^^d:"wm.    Statute  of  limitations,  although  there  is  doubt 
S!iSS°'  about    each    and    all    of   these    propositions. 

Still  without  the  testimony  of  Salinger  it  is  conceded  that 
plaintiff  has  no  case.  Was  his  testimony  as  to  personal 
transactions  and  communications  with  H.  C.  McAllister,  now 
deceased,  competent  and  admissible,  in  view  of  the  provisions 
of  section  4604  of  the  Code  ?  By  the  express  language  of 
that  section  he  was  not  competent  if  a  party  to  the  suit,  in- 
terested in  the  event  thereof,  or  if  the  person,  from,  through, 
or  under  whom  plaintiff  derived  title  or  interest  by  assign- 
ment or  otherwise.  It  will  be  noticed  that  the  statute  ex- 
cludes all  parties,  whether  interested  or  not  Williams  v. 
Barrett,  52  Iowa,  637 ;  Burton  v.  Baldwin,  61  Iowa,  283 ; 
McCorkendale  v.  McCdrkendale,  111  Iowa,  314;  Hicks  v. 
Williams,  112  Iowa,  691 ;  Clinton  Bank  v.  Grohe,  115  Iowa, 
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292,  Siolenburg  v.  Dierka,  117  Iowa,  25.  Salinger  was 
a  party  defendant,  but  before  the  ease  was  determined  and 
on  January  18th  plaintiff  presented  to  the  court  the  stipu- 
lation for  judgment  to  which  we  have  referred.  But  this 
was  not  done,  nor  does  it  appear  to  have  been  called  to  the 
attention  of  the  court,  until  after  it  had  ruled  upon  the  ob- 
jection to  the  testimony  based  upon  section  4604;  and  the 
testimony  was  not  again  offered  after  this  stipulation  was 
filed,  or  called  to  the  attention  of  the  trial  court.  This  stip- 
ulation, if  filed  in  time,  would  have  been  sufficient  to  remove 
the  bar  of  the  statute,  in  so  far  as  witness  was  a  defendant  to 
plaintiff's  action.     Conger  v.  Bean,  58  Iowa,  321. 

But  he  was  still  in  the  case  as  a  cross-petitioner  against 
his  codefendant  McAllister,  under  an  allegation  of  his  cross- 
petition  as  follows :  "  That  certain  business  transactions 
were  had  between  him  and  the  defendant  McAllister,  in 
the  course  of  which  McAllister  executed  a  writing  deal- 
ing with  a  debt  from  Salinger  &  Brigham  to  W.  L,  Cul- 
bertson,  upon  which  Culbertson  has  declared  in  this  action. 
That,  as  the  final  outcome  of  these  negotiations  and  of 
the  transactions  in  which  they  dealt,  this  cross-petitioner 
executed  to  said  McAllister  his  promissory  notes  aggregating 
about  $4,000,  securing  the  same  with  a  life  insurance  policy 
deposited  with  said  McAllister," 

Only  where  a  defendant  has  a  cause  of  action  affecting 
the  subject-matter  of  the  main  suit  may  he  file  a  cross-pe- 
tition against  a  codefendant  or  a  third  person.  Code  sec- 
tion^ 3574.  Wholly  distinct  and  independent  transactions 
cannot  be  brought  into  an  action  by  cross-petition.  Ma- 
haska Ba/nk  v.  Christ,  82  Iowa,  56.  True,  defendants  to  the 
cross-petition  were  denying  that  the  matters  set  up  in  the 
cross-petition  had  any  connection  with  the  main  suit;  but 
the  witness  at  the  time  he  testified  or  at  the  time  his  testi- 
mony was  offered,  was,  by  his  pleadings,  insisting  that  they 
did,  and  plaintiff  was  not  objecting  to  the  situation.     Up- 
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on  the  face  of  the  records  the  witness  was  still  a  parly  to  the 
proceedings.  This  he  remained  until  he  dismissed  his  cross- 
petition,  was  defeated  in  his  action,  or  his  cross-petition  was 
in  some  manner  disposed  of.  Hogan  v.  Sullivan,  114  Iowa, 
456,  is  not  in  point  There  no  relief  was  sought  against  the 
defendant  who  gave  the  testimony,  and  the  relief  asked 
by  the  interveners  was  not  against  the  plaintiff  as  admin- 
istrator. As  said  in  that  case :  **  The  interventions  were 
wholly  distinct  from  the  action  in  which  plaintiff  sought 
on  behalf  of  the  estate  to  recover  money  from  defendant" 
Here  the  relief  sought  in  the  main  action  is  against  the 
representative  of  the  deceased  McAllister;  and  the  witr 
ness  was  also  making  claims  against  him,  which  he  said  were 
the  result  of  the  transactions  and  negotiations  dealing  with 
the  debt  from  Salinger  &  Brigham  to  W.  L.  Culbertson, 
upon  which  Culbertson  had  sued  in  this  action.  The  wit- 
ness on  the  face  of  the  records  was  manifestly  still  a  party 
to  the  suit 

It  was  shown  by  testimony  other  than  that  proposed 
to  be  given  by  Salinger,  that  Salinger  &  Brigham  executed 
the  notes  sued  upon  to  plaintiff  in  the  years  1887  and  1889. 
On  November  16,  1891,  the  written  memorandum  referred 
to  in  the  former  opinions  and  which  was  the  Exhibit  A 
attached  to  the  pleadings  was  entered  into  between  Salin- 
ger &  Brigham  and  McAllister.  This  agreement  or  memo- 
randum recited  that  Salinger  &  Brigham  had  on  that  day 
executed  three  notes  of  $2,400  each  to  McAllister,  in  full 
settlement  of  all  former  notes,  and  of  all  matters  growing 
out  of  the  loaning  and  handling  of  McAllister's  money  by 
said  parties.  It  also  recited  that  Salinger  had  turned  over 
to  McAllister  three  policies  of  insurance,  upon  which  he 
(Salinger)  agreed  to  keep  the  premiums  paid;  and  that  he 
(Salinger)  had  also  made  a  bill  of  sale  of  his  law  library 
to  McAllister  "  title  to  the  library  and  to  the  insurance 
policies  to  revert  to  Salinger  when  the  first-mentioned  notes 
are  paid."     All  collaterals  held  by  McAllister,  or  by  Sa- 
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linger  &  Brigham  for  him,  were  declared  to  be  the  property 
of  Salinger  &  Brigham;  and  certain  personal  property  was 
also  to  belong  to  them.  According  to  the  agreement,  Mc- 
Allister was  also  to  receive  what  were  known  as  the  Ryct 
man  notes  then  held  by  plaintiff.  The  agreement  closed 
as  follows :  "  This  agreement  does  not  become  operative  un- 
til the  said  McAllister  shall  sign  certain  notes  heretofore 
agreed  upon,  as  surety  for  said  Salinger  &  Brigham,  and 
the  same  when  so  signed,  accepted  by  the  said  Culbertson  in 
full  settlement  of  all  matters  between  Culbertson  and  Sa- 
linger &  Brigham." 

It  seems  that  Brigham  was  desirous  of  settling  the 
indebtedness  of  Salinger  &  Brigham  to  plaintiff,  and  of  se- 
curing the  return  of  certain  collaterals  held  by  plaintiff, 
which  belonged  to  Salinger  &  Brigham.  And  he  proposed 
to  Culbertson  that  he  take  a  note  signed  by  Salinger  & 
Brigham  individually  and  by  H.  C.  McAllister.  Culbert- 
son acceded  to  this  and  sent  Salinger  &  Brigham  notes  to  be 
signed  pursuant  to  the  proposition  made  him.  He  after- 
wards went  to  their  oflSce,  and  was  shown  the  memoran- 
dum from  which  we  have  quoted,  and  was  then  told  that 
McAllister  would  join  with  them  in  a  note  as  surety  for  the 
money  due  him.  No  one  claims  that  McAllister  was  present 
at  this  conversation.  Thereupon  Culbertson  surrendered  the 
collaterals  left  with  him  by  Salinger  &  Brigham,  except  what 
was  known  as  the  Ryckman  note,  which  as  we  have  seen 
was  to  go  to  McAllister,  and  which  Culbertson  in  a  letter  to 
Brigham  refused  to  surrender.  In  that  letter  he  insisted 
upon  this  last-named  note  being  collected  for  his  exclusive 
benefit.  The  notes  sent  Salinger  &  Brigham  were  never 
signed,  but  Culbertson  surrendered  to  them  something  like 
$2,000  in  collateral  upon  the  strength  of  the  statement  that 
McAllister  would  sign  the  new  notes  as  surety.  As  this 
was  not  done  the  original  notes  were  renewed  or  extended 
from  time  to  time  and  nothing  has  ever  been  paid  upon  them 
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save  the  proceeds  of  the  Ryckman  notes,  and  this  does  not 
appear  to  have  been  indorsed  upon  the  notes. 

On  the  face  of  the  written  memorandum  to  which  we 
have  been  referring  is  the  following:  "  This  agreement  can- 
celed by  mutual  consent^  Jan.  4th,  1892,  H.  C.  McAllister." 
After  the  death  of  Brigham  and  over  date  of  April  25, 
1892,  Salinger  assigned  to  Culbertson  two  of  the  life  insur- 
ance policies  which  are  referred  to  in  the  written  memo- 
randimi  with  McAllister,  as  collateral  to  some  of  the  ex- 
tensions of  the  original  notes  upon  which  this  action  is  bot- 
tomed. Plaintiff  said  that  he  thought  the  premiums  on 
these  policies  had  been  paid.  The  amount  received  by 
plaintiff  5n  the  Ryckman  notes  was  $1,271.68.  Culbert- 
son relied  upon  the  written  agreement  or  memorandum 
which  was  shown  him  and  upon  the  representations  made 
by  Salinger  &  Brigham  or  Salinger  that  McAllister  would 
sign  their  notes  when  he  surrendered  the  collateral  to  them, 
and  would  not  have  turned  it  over  but  for  his  belief  that 
such  a  promise  had  been  made.  He  does  not  claim  that 
he  ever  saw  McAllister,  or  that  he  ever  had  any  agreement 
with  him  personally.  McAllister  never  signed  the  notes, 
and  so  far  as  he  could  repudiated  or  canceled  the  alleged 
written  agreement  or  memorandum  January  4,  1892.  So 
far  as  shown  McAllister  never  received  the  insurance  pol- 
icies, nor  the  bill  of  sale  of  the  law  library,  and  he  con- 
cededly  never  received  the  Ryckman  note,  nor  did  Culbert- 
son ever  agree  to  give  it  to  him.  Thus  stood  the  testimony 
when  Salinger  was  offered  as  a  witness  in  the  case.  It  was 
proposed  to  show  by  him  that  a  controversy  arose  between 
him,  Brigham  and  McAllister  as  to  whether  Salinger  &  Brig- 
ham, or  Brigham  alone  was  indebted  to  McAllister,  and  as  to 
the  amount  of  that  indebtedness,  and  it  was  finally  proposed 
to  McAllister  that  if  he  would  sign  certain  notes  payable  to 
plaintiff  as  surety,  and  thus  enable  Salinger  &  Brigham  to 
take  up  certain  notes  held  by  Culbertson  as  collateral,  Salin- 
ger would  turn  over  his  law  library  and  certain  policies  of 
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life  insurance,  two  of  them  being  the  ones  plaintiff  now 
claims  to  hold  as  collateral,  as  collateral  to  McAllister.  The 
law  library  was  to  be  removable  from  the  state,  and  the 
collaterals  held  by  plaintiff  were  to  be  surrendered  to  Salin- 
ger &  Brigham. 

We  now  quote  verbatim  from  the  record  as  to  what 
plaintiff  further  proposed  to  prove  by  the  witness : 

Salinger  also  told  him  that  he  (Salinger)  contemplated 
removing  from  the  state  and  should  be  permitted  to  take 
said  law  library  with  him.  He  was  told  (that  is,  McAllister) 
that  the  debt  claimed  from  Salinger  &  Brigham  could  prob- 
ably never  be  paid  unless  such  removal  took  place,  that  ar- 
rangements existed  so  that  the  removal  would  improve  the 
means  of  paying  said  claimed  debt.  He  was  also  told  that 
unless  Culbertson  were  given  the  new  notes  with  him  as 
surety,  the  collateral  which  Culbertson  had  for  existing  notes 
would  be  of  no  use,  either  to  McAllister  or  Salinger  &  Brig- 
ham and  if  no  new  notes  were  signed  by  McAllister,  the  pro- 
posed removal  could  not  take  place  because  Culbertson  would 
seize  said  law  library  as  soon  as  it  was  attempted  to  remove 
it  from  the  state.  At  this  time  said  Salinger  was  a.  resident 
of  Iowa,  married,  the  head  of  a  family,  and  engaged  in  the 
practice  of  law,  and  said  library  and  policies  were  exempt 
These  negotiations  continued  in  Manning  several  days,  and 
then  arrived  there  a  certain  letter,  and  the  certain  two  notes 
without  signature  which  have  been  introduced  in  evidence  as 
Exhibits  A,  B,  C,  and  D.  They  were  shown  McAllister,  ,and 
Salinger  asked  him,  in  the  presence  of  Brigham,  whether  or 
not  he  would  agree  to  sign  Exhibits  A  and  B,  said  notes,  if 
there  were  turned  over  to  him  said  exempt  property,  and  if 
thereby  said  removal  could  be  facilitated,  and  said  collateral 
obtained  from  Culbertson.  McAllister  said  then  and  there 
to  Salinger,  that  he  would  sign  said  exhibits  as  surety;  and 
thereupon  there  was  delivered  to  him  the  sftid  law  library 
and  the  policies.  After  this  was  done  the  parties  named  pro- 
ceeded to  negotiate  the  settlement  of  the  matters  between 
themselves,  the  controverted  matters  before  referred  to.  And 
as  a  result  the  parties  finally  entered  into  the  writing  which 
has  been  introduced  in  evidence  [referring  to  the  memo- 
randum to  which  we  have  heretofore  referred].     Before  said 
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writing  was  completed  and  signed  Salinger  said  to  McAllister 
that  he  had  better  defer  signing  Exhibits  A  and  B,  because 
it  was  not  known  at  this  time  whether  the  amounts  stated 
therein  correctly  represented  the  debt  Culbertson  held  against 
Salinger  &  Brigham;  that  Salinger  or  Brigham  should  in- 
vestigate this,  and  have  said  exhibits  corrected  to  the  amount 
found  due,  if  correction  proved  necessary,  and  that  then  Mc- 
Allister should  sign  as  surety.  McAllister  assented  to  this 
and  said  he  would  sign  the  said  notes  as  soon  as  advised 
whether  they  truly  represented  the  debt  from  Salinger  & 
Brigham  to  Culbertson.  That  debt  was  investigated,  was 
found  to  be  the  amount  shown  in  said  exhibits,  McAllister 
was  so  advised  and  asked  to  sign  said  notes,  and  it  was  stated 
to  him  that  Salinger  &  Brigham  were  ready  to  sign  them  as 
principals,  and  wished  him  to  sign  them  as  surety.  He  re- 
fused to  sign  the  same  or  any  notes  as  surety.  Before  he  left 
Manning  he  took  with  him  said  policies  and  the  bill  of  sale 
to  the  library.  Before  the  writing  which  has  been  referred 
to  was  completed  and  signed,  Salinger  told  him  that  since 
the  signing  of  the  notes  was  to  be  deferred  until  the  claim 
of  Culbertson  could  be  verified,  and  'since  he  was  taking  with 
him  said  bill  of  sale  and  policies  as  consideration  for  the 
written  agreement  made  with  him  and  said  oral  agreement 
to  become  surety,  that  something  ought  to  be  said  in  the 
writing  about  the  oral  contract  to  sign  as  surety.  That  it 
would  not  be  good  business  to  have  him  take  away  these 
things  while  he  still  had  not  carried  out  his  oral  agreement 
to  sign  as  surety.  After  said  conversation  there  was  inserted 
into  said  writing  the  last  clause  of  it,  which  refers  to  notes 
heretofore  agreed  upon.  Culbertson  was  not  present  and 
came  to  Manning  after  McAllister  had  gone.  Salinger  then 
informed  Culbertson  that  McAllister  had  orally  agreed  with 
Salinger  and  with  Brigham,  that  in  consideration  of  being 
given  the  property,  McAllister  would  sign  the  notes  which 
Culbertson  had  sent  dovm  for  signature ;  that  McAllister  had 
taken  the  property  with  him,  and  a  writing  had  been  made 
which  acknowledged  the  making  of  an  oral  contract  to  sign 
said  notes.  Exhibits  A  and  B,  as  surety.  Culbertson  said 
that  such  arrangement  and  undertaking  was  satisfactory  to 
him  and  he  thereupon  turned  over  to  Salinger  &  Brigham  cer- 
tain collaterals  described  by  Culbertson  in  his  testimony  in 
this  case.     Thereafter  McAllister  advised  Salinger  &  Brig- 
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ham  by  letter,  that  he  would  not  sign  said  notes  as  surety,  be- 
cause he  felt  he  was  too  old  to  incur  such  liability  and  b^ause 
his  wife  and  children  objected  to  his  so  signing.  On  March 
6,  1896,  he  wrote  Salinger  as  follows:  "  I  wrote  you  this 
morning  about  that  Culbertson  matter.  Upon  thinking  over 
the  matter  the  only  thing  to  be  taken  into  account  is  the 
power  of  attorney  that  I  gave  Brigham,  Send  me  copy  of 
same  at  earliest  convenience.  Tell  me  just  the  position  I 
occupy  in  this  matter.  You  know  I  never  had- any  interest 
in  the  matter.  But  I  will  not  expatiate,  for  you  know  what 
I  do.  I  want  you  to  make  no  delay,  for  you  know  how  it 
concerns  me.  Yours,  II.  C.  McAllister."  On  March  8,  1893, 
McAllister  wrote  Salinger:  "  That  power  of  attorney  that  I 
gave  Dr.  Brigham  has  been  destroyed."  On  March  10, 1896, 
McAllister  wrote  Salinger  the  following  letter :  "  I  expected 
a  reply  to  my  letters  this  morning.  J  have  been  very  much 
disturbed  since  I  received  that  notice  fom  Carroll.  Now  I 
want  you  to  answer  me  a  simple  distinct  question.  Do  you 
know  of  any  valid  claim  that  W.  L  Culbertson  of  Carroll  has 
against  me  or  my  estate  ?  " 

This  is  what  plaintiff  proposed  to  prove  by  the  witness. 
Objection  was  made  to  the  offer  because  of  the  provisions 
of  section  4604,  and  the  trial  court  held,  that  the  objection 
should  be. sustained  in  so  far  as  the  testimony  related  to 
any  negotiations  between  the  witness  and  H,  C.  McAllister, 
deceased,  and  further  said :  "  The  court  declines  to  make 
any  ruling  upon  the  balance  of  the  offer  until  the  testimony 
is  offered  in  the  regular  way."  No  further  offer  was  made 
but  subsequently  the  stipulation  for  judgment  was  intro- 
duced and  read  in  evidence.  Upon  this  record  we  are  to 
determine,  first,  whether  the  witness  was  interested  in  the 
event  of  the  action;  and,  second,  does  plaintiff  derive  his 
interest  or  title  from,  through  or  under  the  witness  ? 

It  is  contended  for  appellant,  that  the  witness  is  not 
interested  in  the  event  of  the  action,  for  that,  even  if  the 
liability  of  the  estate  of  McAllister  be  established,  that  lia- 
bility is  simply  as  surety,  who  has  his  remedy  over  against 
his  principal,  the  witness,  and  would  be  entitled  to  be  subro- 


> 


July  1906]         CuLBERTSON  V.  Salinger.  321 

gated  to  all  the  rights  of  the  creditor,  Culbertson,  If 
this  were  all,  there  is  no  doubt,  perhaps,  of  the  soundness 
of  the  proposition.  Hicks  v.  Williamson,  112  Iowa,  694. 
But  let  us  see  if  the  witness  has  not  that  interest  which  will 
prevent  him  from  testifying.  Such  interest  must  of  course 
be  legal,  certain  and  immediate  —  such  as  at  common  law 
would  have  disqualified  him.  As  said  in  one  case,  "  the  test 
is,  will  the  witness  either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment ;  or  that  the  record  will 
be  legal  evidence  for  or  against  him  in  some  other  -action," 
If  the  witness  were  permitted  to  testify  to  McAllister's 
promise  to  become  surety,  and  judgment  were  rendered 
against  the  estate,  the  record  would  conclusively  establish 
the  fact  that  the  witness'  representations  to  plaintiff  and 
upon  which  he  secured  the  release  and  return  of  about  $2,000 
of  collaterals  from  plaintiff  were  true,  and  he  would  be  un- 
der no  liability  to  plaintiff  for  securing  the  release  and  re- 
turn thereof  because  of  his  representations  to  him,  Culbert- 
son. If  the  judgment  be  for  McAllister's  representatives, 
plaintiff  will,  no  doubt,  have  a  right  to  recover  the  value 
of  the  collaterals  obtained  from  him  through  the  witness' 
representations.  Clinton  Bank  v.  Underhill,  115  Iowa,  295. 
In  one  part  of  appellant's  argument,  his  counsel  say: 
"  Salinger  &  Brigham  were  the  ones  who  were  incidental 
beneficiaries.  Culbertson  was  the  actual  contracting  party. 
Brigham  went  to  him  and  proposed  this  arrangement.  Cul- 
bertson affirmatively  agreed  that  such  a  contract  should  be 
made.  It  was  made  and  formally  accepted  by  Culbertson, 
and  he  parted  with  the  property  on  the  strength  of  it."  We 
need  only  add  that  the  arrangement  was  also  for  the  benefit 
of  Salinger  &  Brigham  directly,  for  thereby  they  secured 
the  return  of  certain  choses  in  action  which  they  had  here- 
tofore deposited  with  Culbertson,  and  for  which  they  are 
liable  unless  they  prove  that  such  a  contract  was  made  as 
they  represented  to  Culbertson.     The  only  possible  answer 

to  this  is  that  Culbertson's  action  against  witness  and  Brig- 
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ham  for  securing  the  return  of  the  collaterals  upon  their 
representations  that  McAllister  would  sign  their  notes  or 
become  a  surety  for  them  is  barred  by  the  statute  of  limi- 
tations.    To  this  there  are  several  answers : 

First.     It  is  by  no  means  certain  that  such  action  would 

be  barred.     If  based  upon  fraud  or  mistake  the  action  would 

not  be  barred  until  discovery  by  the  party  aggrieved.     There 

is  no  evidence  that  Culbertson  had  any  such 

Q    Sams 

notice,  that  were  he  to  bring  suit  for  fraud  or 
mistake  .his  action  would  be  barred.  Code,  section  3448. 
Second.  The  statute  of  limitations  does  not  pay  a  debt,  nor 
is  it  to  be  considered  unless  pleaded.  To  support  appellant^s 
contention  in  this  respect  we  shall  have  to  assume  that  the 
statute  would  be  pleaded  were  action  brought  by  Culbertson 
against  the  witness,  and  that  nothing  had  been  done  to  toll 
the  statute.  This,  of  course,  we  should  not  do  in  deter- 
mining the  proposition  now  before  us.  See,  as  supporting 
these  conclusions,  Jeriks  v.  Opp,  43  Ind.  108 ;  Austin  v.  Wil- 
son, 46  Iowa,  362 ;  Meeh  v.  Meek,  45  Iowa,  294 ;  Collins  v. 
Bcme,  34  Iowa,  385;  Welch  v.  McOrath,  59  Iowa,  519; 
Robinson  v.  Allen,  37  Iowa,  27 ;  Greely  v,  WUley,  71  N.  H. 
240  (51  Atl.  918) ;  Satterhind  v.  Beal,  12  N.  D,  122  (95 
N.  W.  518) ;  Fowler  v.  Wood,  150  N.  Y.  584  (44  N.  E. 
1124,  s.  c  28  N.  Y.  Supp.  976).  A  witness  in  such  a 
situation  might  be  averse  to  pleading  the  statute,  and  the 
validity  of  the  cause  of  action  and  of  the  witness'  interest 
is  in  no  manner  determined  by  application  of  the  statute  of 
limitations.  Barke  v.  Early,  72  Iowa,  273;  McDonald  v. 
Bice,  113  Iowa,  44.  We,  of  course,  in  considering  such 
matters  are  not  concerned  with  the  truth  or  falsity  of  the 
proposed  testimony.  The  statute  does  not  leave  it  open  for 
us  to  consider  that  matter.  Our  conclusion  is  that  the  wit- 
ness was  directly  interested  in  the  event  of  the  suit,  and 
that,  aside  from  the  technical  objections  already  pointed 
out,  he  was  an  incompetent  witness  as  to  personal  transac- 
tions with  the  deceased.     See,  as  supporting  this  view.  Heart- 
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runft  V.  Daniels,  43  111.  869 ;  Bank  v.  McDade,  4  Port,  (Ala.) 
252;  Campbell  v.  OalbreatK  5  Watts.  (Pa.)  423;  Fenton 
V.  Miller,  94  Mich.,  204  (53  N.  W.  957) ;  Bennett  v.  Vir- 
ginia Co.,  1  Tex.  App.  321  (21  S,  W.  126)  ;  Oreely  v.  Wil- 
ley,  71  K  H.  240  (51  Atl.  918) ;  Matthews  v.  HoagUmd, 
48  K  J.  Eq.  455  (21  Atl  1054) ;  Miller  v.  Mears,  155  111. 
284   (40KE.  577). 

One  other  proposition  in  this  connection  may  he  no- 
ticed. The  insurance  policies,  which  were  to  have  heen  de- 
livered to  McAllister  according  to  the  memorandum  agree- 
ment^ now  appear  to  he  held  hy  plaintiff  as  collateral  to 
the  renewals  of  the  notes  in  suit  By  reason  of  that  fact 
witness  Salinger  is  interested  in  the  event  of  this  action. 
In  his  cross-petition  against  the  McAllister  representatives 
he  is  claiming  that  these  policies  should  he  returned  to  him 
and  that  his  notes  to  the  McAllisters  be  surrendered  and 
canceled.  Should  plaintiff  succeed  in  this  action,  while 
holding  the  insurance  policies  as  collateral,  the  result  would 
be  to  confirm  the  title  to  the  policies  either  in  plaintiff  or  in 
Salinger.  It  will  be  noticed  that  McAllister's  representa- 
tives pleaded  in  their  answers  that  there  was  an  entire  want 
and  failure  of  consideration  for  the  alleged  agreement  to  be- 
come surety,  and  that  the  conditions  and  provisions  of  the 
contract  were  never  complied  with  by  Salinger  &  Brigham. 
If,  then,  it  be  found  from  the  witness  Salinger's  testimony 
that  the  agreement  with  McAllister  was  made  and  is  in 
force,  this  would  amount  to  an  adjudication  that  the  policies 
were  delivered  to  McAllister  as  agreed,  and  of  this  plaintiff 
must  have  had  notice,  for  he  is  relying  upon  a. promise 
based  thereon.  The  result  of  the  whole  matter  then  would 
be  that  Salinger  would  be  entitled  to  receive  these  policies 
from  plaintiff,  and  defendant,  if  called  upon  to  respond  in 
damages  for  breach  of  McAllister's  claimed  agreement,  could 
not  have  the  benefit  of  these  policies  through  subrogation 
or  otherwise;  for  he  had  no  right  thereto  if  they  were  not 
properly  deposited  with  plaintiff  as  collateral,   and   these 
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representatives  could  not  claim  that  they  had  never  been 
delivered  to  McAllister  during  life,  for  the  judgment  against 
them  would  be  conclusive  on  this  point. 

It  is  not  enough  to  say  that  the  assignments  of  these 
policies  to  plaintiff  were  not  in  accord  with  the  rules  of  the 
companies  issuing  them,  or  that  there  is  no  showing  that  the 
8  SuBEOGATi  premiums  have  been  paii  So  far  as  the  wit- 
ness is  concerned  he  made  a  full  and  complete 
assignment,  and  the  policies,  which  are  presiunptively  valid, 
were  turned  over  to  plaintiff  as  coUateraL  These  he  will 
undoubtedly  hold  until  he  gets  his  money,  or  it  is  adjudged 
that  he  is  not  entitled  to  them.  As  to  the  premiums,  plain- 
tiff says  that  he  thinks  they  have  been  paid.  In  some  way 
the  witness  Salinger  secured  the  return  of  two  of  the  policies 
which  he  says  were  turned  over  to  McAllister,  and  he  is  as 
we  have  said  interested  in  showing  that  this  return  was 
proper  and  lawful,  in  order  to  establish  the  validity  of  what 
plaintiff  says  was  an  original  undertaking  of  McAllister. 
As  we  have  said,  if  he  establishes  that  fact,  then  as  between 
him  and  the  representatives  of  McAllister's  estate  he  has 
an  adjudication  that  he  is  entitled  to  the  policies.  This, 
perhaps,  would  not  be  an  adjudication  as  to  plaintiffs  right 
thereto ;  nor  would  it  establish  that  defendants,  if  held  liable, 
would  be  entitled  to  subrogation  to  the  rights  of  plaintiff 
therein.  While  the  doctrine  of  subrogation  is  a  broad  and 
equitable  one,  it  does  not  apply  where  one  has  been  fully 
reimbursed  for  assuming  the  debt  of  another.  Steinreide 
V.  Tegge,  16  ;Ky.  Law,  687,  (29  S.  W.  626) ;  Eaton  v. 
Hasty,  6  Neb.  419,  (29  Am.  Eep.  365) ;  Tracy  v.  Pomeroy, 
120  Pa.  14,  (13  Atl.  514) ;  Bolton  v.  Lambert,  72  Iowa, 
483.  If  the  promise  was  not  an  original  one  upon  the  part 
of  McAllister,  then  plaintiff  is  impaled  upon  the  statute  of 
frauds.  If  it  was  original  and  independent,  based  upon  a 
new  consideration  and  not  to  pay  the  debt  of  another  then 
plaintiff's  witness  was  interested  in  the  event  of  the  suit. 
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.and  therefore  disqualified.  Dee  v.  Downs,  50  Iowa,  310,  s.  c. 
67  Iowa,  689. 

As  to  the  other  propositions  involved  it  is  suJBScient  to 
say  that  we  do  not  think  plaintiff  obtained  his  interest  or 
title  from,  through  or  under  the  witness.  Campbell  v. 
Mayes,  38  Iowa,  11 ;  Zerbe  v.  Reigart,  42  Iowa,  229 ;  Bou- 
ton  V.  Welch,  170  N.  Y.  654,  (63  N.  E.  539).  The  mo- 
tions to  strike  abstracts,  etc.,  submitted  with  the  case  are 
each  and  all  overruled.  Other  questions  need  not  be  dis- 
cussed. 

The  trial  court  was  correct  in  excluding  the  witness' 
testimony,  and  its  judgment  is  afftrmed. 


Prank  W.  Gibson,  Tbeas.,  etc..  Appellant,  v.  E.  H. 
Clabk,  et  ai..,  Appellees. 

Taxation:  omitted  propekty:  proof  of  ownership.  To  authorize 
the  assessment  of  alleged  omitted  property  in  the  hands  of 
executors  there  must  be  proof  that  the  deceased  owned  the 
property  during  the  year  for  which  it  is  sought  to  be  assessed; 
and  this  rule  is  not  complied  with  by  proof  of  ownership, 
simply,  at  the  date  of  decedent's  death. 

Appeal  from  Jackson  District  Court. —  Hon.  A.  J.  House, 

Judge. 

Thursday,  July  12,  1906. 

The  appellant  is  the  county  treasurer  of  Jackson 
county,  and  the  appellees  are  the  executors  of  the  estate  of 
W.  F.  Clark,  late  of  said  county,  deceased.  On  April  15, 
1904,  said  treasurer  caused  notice  to  be  served  upon  said 
executors  to  the  effect  that  during  his  lifetime,  and  for  the 
years  1899,  1900,  1901,  and  1902,  said  W.  F.  Clark  had 
withheld  from  assessment  certain  moneys  and  credits,  and 
fixing  April  25th  aa  the  day  for  hearing.     On  that  day  the 
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executors  appeared  and  filed  objections  in  writing  to  an 
assessment  by  the  treasurer,  and  a  hearing  was  had.  The 
treasurer  found  adversely  to  the  executors,  and  entered  an 
assessment  against  the  estate  for  each  of  the  several  years 
in  the  sum  of  $3,750,  moneys  and  credits,  taxable  value. 
Thereupon  the  executors  appealed  to  the  district  court,  and 
a  transcript  of  all  the  proceedings  had  before  the  treasurer 
was  filed  in  the  office  of  the  clerk  of  said  court  and  the  cause 
docketed  as  in  the  caption  above.  Trial  was  had  to  the 
court,  resulting  in  a  decree  in  favor  of  the  executors.  The 
treasurer  appeals. —  Afjfirmed. 

Thomas  &  Thomas,  for  appellant. 

Levi  Keck  and  W.  C.  Gregory,  for  appellees. 

Bishop,  J. —  As  required  by  statute  the  trial  was  had 
as  in  equity.  The  treasurer  assumed  the  right  to  begin, 
and  made  proof  that  W.  F.  Clark  died  in  Jackson  county 
in  January,  1903.  He  then  introduced  in  evidence  the  in- 
ventory of  the  personal  properly  belonging  to  the  estate  filed 
in  the  probate  court  by  the  executors,  showing  property  on 
hand  as  follows:  Bonds  of  Polk  county,  Iowa,  of  date  Oc- 
tober 1,  1900,  in  the  siun  of  $20,000;  bonds  of  Mahaska 
county,  bearing  date  May  1,  1897,  in  the  sum  of  $7,000; 
and  United  States  government  bonds  in  the  sum  of  $27,000. 
This  was  followed  by  proof  that  at  the  time  of  his  death 
W.  F.  Clark  was  82  years  of  age,  and  that  during  the  years 
in  question  he  had  not  been  engaged  in  business.  On  behalf 
of  the  executors  there  was  introduced  in  evidence  the  assess- 
ment rolls  for  the  years  in  question,  showing  the  property 
listed  by  Clark  for  taxation,  as  follows:  For  the  year  1899: 
"  Aggregate  amount  of  bonds,  moneys,  and  credits,  $16,000 ; 
balance  of  moneys  and  credits  in  United  States  government 
bonds."  For  the  year  1900 :  "  Aggregate  amount  of  bonds 
taxable  $12,000.     Of  the  $16,000  returned  last  year  $4,000 
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has  been  paid  me  and  invested  in  United  States  bonds.  All 
other  moneys  and  credits  in  United  States  government 
bonds."  The  listing  for  1901  and  1902  was  bonds  in  the 
same  amount  as  for  1900.  This  was  followed  by  proof  that 
the  assessments  made  corresponding  with  such  listings  were 
presented  to  the  board  of  review  and  that  no  change  was 
made  therein  by  that  body.  It  appears  by  concession  of  the 
parties  that  the  county  bonds  coming  into  the  hands  of  the 
executors  were  originally  issued  and  made  payable  to  one 
Harris.  There  is  no  direct  evidence  in  the  record  as  to  the 
time  when  such  bonds  became  the  property  of  Clark.  It  is 
certain,  however,  that  the  Polk  county  bonds  were  not  in  his 
hands  and  subject  to  taxation  for  the  years  1899  and  1900 ; 
for,  as  we  have  seen,  such  bonds  were  not  issued  until  Oc- 
tober, 1900.  Should  it  be  conceded  that  the  Mahaska  county 
bonds  were  in  his  hands  during  those  years,  still  there  was 
listed  for  assessment  taxable  bonds  in  excess  of  the  amount 
thereof.  Accordingly,  it  must  be  said  that  in  any  event  the 
assessment  by  the  treasurer  for  those  years  was  erroneous 
and  properly  set  aside  by  the  decree. 

Is  the  proof  sufficient  to  warrant  the  treasurer's  assess- 
ments for  the  years  1901  and  1902?  We  are  disposed  to 
answer  this  question  in  the  negative,  as*did  the  court  below. 
An  assessment  cannot  be  sustained,  except  upon  proof  of  the 
ownership  of  taxable  property  and  that  it  was  withheld  from 
taxation.  The  inventory  filed  by  the  executors,  the  correct- 
ness whereof  is  not  denied,  goes  no  farther  than  to  establish 
the  fact  that  the  executors  found  and  reported  to  the  court 
as  assets  of  the  estate  the  bonds  mentioned  therein.  We 
cannot  assume  that  the  executors  had  personal  knowledge 
of  the  time  when  Clark  acquired  them,  and,  of  course,  he 
is  beyond  speaking  for  himself.  Now,  in  listing  his  per- 
sonally, Clark  declared  under  oath  that  all  thereof  above 
$12,000  was  invested  in  government  bonds,  and  there  is  no 
proof,  to  the  contrary.  The  assessor  whose  duty  it  was  pri- 
marily to  make  discovery  of  property  subject  to  taxation 
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was  satisfied  with  the  listing,  and  his  assessment  met  with 
the  approval  of  the  board  of  review.  We  do  not  say  that 
these  matters  are  conclusive.  What  w©  do  say  is  that  the 
presumption  of  truth  arising  therefrom  cannot  he  overcome 
by  mere  surmise.  Proof  of  ownership  as  of  a  date  named 
is  not  proof  of  ownership  as  of  dates  one  and  two  years 
previous.  State  v.  Dexter,  116  Iowa,  680.  And  it  would 
be  no  more  than  surmise  to  say  that  ownership  of  the  bonds 
in  excess  of  the  amount  listed  was  in  Clark  during  the  years 
in  question  because  ownership  existed  at  the  time  of  his 
death.  "  To  subject  a  man  in  the  anticipation  that  after  his 
death,  when  all  possibility  of  explanation  is  gone,  when  all 
evidence  of  the  debts  which  he.  has  extinguished  has  disap- 
peared, when  the  sources  from  which  he  derived  the  moneys 
and  credits  which  he  may  leave  are  beyond  reach,  his  estate 
may  be  called  upon  to  pay  taxes  for  preceding  years  .  .  . 
regardless  of  the  presumption  arising  from  the  assessments 
actually  made  from  year  to  year  by  duly  constituted  officers, 
is  to  add  an  additional  horror  to  the  fears  of.  approaching 
dissolution.  We  think«that,  to  sustain  a  claim  for  taxes  on 
property  omitted  .from  assessments  for  previous  years,  there 
must  be  some  evidence  as  to  what  property  the  taxpayer 
had  during  those  years."  Galusha  v.  Wendt,  114  Iowa,  697. 
We  find  nothing  in  the  cases  cited  by  counsel  for  ap- 
pellant which  conflicts  with  the  conclusion  here  reached. 
Other  questions  made  in  argument  need  not  be  discussed. 
Affimied, 


P.  H.  MuBFHY  V.  F.  N".  Lkntz,  Appellant 

Election  contests;    appeal:    trial  de  novo.    On  the  appeal  of  an 

1  election  contest  to  the  Supreme  Court  the  cause  will  be  tried 
anew,  under  Code,  section  1222,  as  amended  by  the  Twenty- 
eighth  General  Assembly. 

De  facto  officers.    One  orally  designated  a  deputy  county  auditor, 

2  to  whom  the  usual  oath  is  orally  administered  and  who  there- 
after performs  the  duties  of  the  auditor,  is  a  de  facto  officer. 
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Election   contest:    preservation   of   ballots.    A    de   facto    deputy 

3  auditor  who  received  and  cared  for  the  returns  of  an  elec- 
tion, at  which  he  was  a  candidate  for  the  office,  will  not  be 
denied  the  right  of  a  recount  of  the  ballots  in  case  of  a  con- 
test, on  the  ground  that  the  ballots  were  not  legally  preserved 
by  him  because  he  was  not  duly  appointed  and  qualified. 

Same.    The    provisions    ot   the    statute    requiring    ballots    to   be 

4  folded,  wired  and  sealed  are  only  directory,  so  far  as  they  affect 
the  result,  and  mere  irregularities  in  respect  thereto  will  .not 
defeat  the  will  of  the  electors. 

Same:    evidence.    The  evidence  in  an  election  contest  is  reviewed 

5  and  held  insufficient  to  support  a  contention  that  the  ballots 
had  been  tampered  with  after  they  were  deposited  in  the 
auditor's  office. 

Same:    removal  of  ballots.    Where  neither  party  to  an  election 

6  contest  either  removed  or  assisted  in  removing  the  ballots 
from  the  auditor's  office  to  that  of  the  clerk  they  could  not  be 
affected  thereby. 

Appeal  from  Chickasaw  District  Court. —  Hon,  L.  E. 
Fellows,  Judge. 

Thtjbsday,  July  12,  1906. 

The  parties  hereto  were  opposing  candidates  for  the 
office  of  auditor  in  and  for  Chickasaw  County  at  the  General 
election  of  1904.  Lentz  was  declared  elected  by  the  board 
of  supervisors  acting  as  canvassing  board.  Thereupon 
Murphy  filed  a  statement  of  contest  and  upon  trial  before 
the  court  of  contest  was  declared  elected.  Lentz  then  ap- 
pealed to  the  district  court  where  that  decision  was  affirmed. 
He  appeals. —  Affirmed. 

M.  E.  Oeiser  and  M.  F.  Condon,  for  appellant. 

W.  J.  Springer  and  W.  A.  Smith,  for  appellee. 

Ladd,  J. —  The  parties  stipulated  that  "  a  count  of  the 
ballots  as  they  now  appear  if  admissible  in  evidence  shows 
a  greater  number  of  ballots  for  contestant  than  incumbent.^* 
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The  remaining  issue  is  whether  the  ballots  have  been  so  pre- 
served as  to  indicate  with  reasonable  certainty  that  when 
offered  in  evidence  they  were  in  the  same  condition  as  when 
cast  by  the  electors.  Davenport  v.  Oelrich,  104  Iowa,  194 ; 
Mentzer  v.  Davis,  109  Iowa,  528 ;  De  Long  v.  Brown,  118 
Iowa,  370. 

I.    Errors  are  neither  assigned  nor  argued  and  appellee 
insists  that  the  •cause  cannot  be  heard  anew.     Nor  could  it 
have  been  prior  to  the  amendment  of  section  1222  of  the 
Code  by  the  Twenty-eighth  General  Assembly 
'TETO^'appSrr    by  adding  thereto  the  words:  "  The  court  shall 
hear  the  appeal  in  equity  and  determine  all 
questions  arising  in  the  case."     It  is  argued  that  this  merely 
eliminates  the  jury  from  such  trials.     It  does  more.     It 
changes  the  proceedings  from  ordinary  to  equitable  by  speci- 
fically requiring  that  the  hearing  shall  be  in  equity.     And 
having  been  so  heard  in  the  trial  court  the  cause  must  be 
heard  anew  in  this  court.     The  amendment  then  but  recently 
enacted  appears  to  have  been  overlooked  in  Spurrier  v.  Mc- 
Lemum,  115  Iowa,  461. 

n.  The  contestant,  Murphy,  had  been  the  duly  quali- 
fied and  acting  deputy  auditor  during  the  first  term  of  the 
auditOT,  Fitzpatrick,  who  had  been  re-elected  and  qualified 
as  auditor,  but,  though  orally  designating 
Murphy  as  his  deputy  and  administering  or- 
ally the  usual  oath  to  him  there  was  no  ap- 
pointment in  writing  nor  bond  such  as  is  exacted  by  section 
481  of  the  Code.  Nevertheless  he  continued  to  perform  the 
duties  of  deputy  auditor  up  to  the  1st  Monday  of  January, 
1905.  That  he  was  deputy  de  facto  during  this  period  is 
not  open  to  controversy.  Buck  v.  Hawley,  129  Iowa,  406 ; 
Herkimer  v.  Keeler,  109  Iowa,  683. 

As  such  he  received  a  part  of  the  election  returns  and 
had  access  to  them  up  to  Monday  after  election,  but  nothing 
in  his  conduct  was  made  to  appear  inconsistent  with  his 
duties  as  deputy  auditor.     Appellant  insists  that  the  fact 
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that  he  was  acting  in  an  official  position,  however,  cannot 
shield  him  for  that  the  rights  of  third  persons 

t.  Elbctiom  com-  .    .         ,       J  J         .^,  •      ^• 

Tm:  vrtuemt  are  not  involyed  and  neither  justice  nor  ne- 
cessity requires  that  his  acts  with  respect  to 
the  reception  and  care  of  the  ballots  be  upheld,  as  the  acts  of 
an  officer.  If  the  premises  were  to  be  accepted  undoubtedly 
he  might  not  rely  upon  his  acts  bb  a  de  facto  officer  for  pro- 
tection, for  he  must  be  assumed  to  have  been  aware  of  hid 
want  of  title*.  Thus  where  an  officer  seeks  to  recover  the 
emolum^its  of  an  office  as  in  People  ex  reL  v.  Nolan,  101 
N.  Y.  539  (5  N.  E.  446),  or  to  acquire  funds  to  which  as 
an  officer  he  is  entitled  as  in  People  ex  ret.  v.  Nostnmd,  46 
N.  Y.  376 ;  or  undertakes  to  justify  his  acts  on  the  ground 
of  being  an  officer  as  in  Short  v.  Symmes,  150  Mass.  298 
(23  N.  E.  42,  15  Am.  St  Rep.  204),  he  must  do  so  by  proof 
that  he  is  an  officer  de  jure.  This  was  well  expressed  in 
Plymouth  v.  Painter,  17  Conn.  685  (44  Am.  Dec.  574), 
where  it  is  said  that  '^  in  a  suit  against  a  person  for  acts 
which  he  would  have  authority  to  do  only  as  an  officer  he 
must  in  order  to  make  put  a  justification,  show  that  he  is 
an  officer  de  jure;  because  the  title  to  the  office,  being  directly 
drawn  in  question,  in  a  suit  to  which  he  is  a  party,  may  be 
r^ularly  decided ;  so  where  he  sues  for  fees  or  sets  up  a  title 
to  property  by  virtue  of  his  office  he  must  show  himself  to 
be  an  officer  de  jure/'  See,  also,  McCue  v.  Wapello  Co.,  56 
Iowa,  703 ;  Fylpaa  v.  Brown  County,  6  S.  D.  634  (62  N.  W. 
962).  In  these  cases  the  title  to  the  office  was  directly  in 
issue  and  whether  the  interest  is  personal  or  by  virtue  of  an 
office  in  his  possession  the  officer  de  facto  is  not  permitted 
to  assert  the  same  in  his  own  interest  nor  should  he  be  for 
as  said  he  must  be  assumed  to  have  knowledge  of  his  want 
of  title.  But  the  contestant's  right  to  exercise  the  duties 
of  deputy  auditor  were  not  directly  in  issue,  and  the  as- 
sumption that  he  alone  was  interested  in  the  preservation 
of  the  ballots  cannot  be  sustained.  Theoretically  the  public 
alone  was  interested  therein,  and  actually  it  is  a  matter  of 
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vital  concern  to  the  public  that  every  contest  over  the  in- 
cumbency of  an  office  shall  be  determined  justly  and  in  ac- 
cord with  the  will  of  the  people  as  expressed  in  the  voting 
booths.    Coglan  v.  Beard,  67  Cal.  Sup.  303  (7  Pac  738). 

The  contestant  had  undertaken  the  duties  of  deputy 
auditor,  and  was  bound  to  perform  them  honestly.  This 
included  the  proper  care  of  the  ballots  whenever  that  duty 
devolved  upon  him.  Had  the  auditor  been  a  candidate  for 
re-election  no  one  would  pretend  that  he  would  have  been 
disqualified  from  .receiving  and  caring  for  the  returns,  or 
that,  if  he  did  so,  he  should  for  this  reason  only,  be  deprived 
of  the  advantage  of  a  recount  in  event  of  a  contest.  Nor 
would  any  one  think  of  inquiring  into  his  title  to  the  office 
then  held  in  order  to  assail  his  official  acts  in  relation  to  the 
election  returns.  Were  it  otherwise  the  acts  of  a  de  facto 
officer  might  have  the  effect  of  invalidating  an  election  or  as 
applied  to  himself  of  defeating  the  will  of  the  people,  the 
determination  of  whose  choice  is  of  far  greater  importance 
than  the  interest  of  any  individual.  The  deputy  auditor  is 
in  a  like  situation  and  in  determining  whether  the  ballots 
have  been  properly  preserved  the  title  of  neither  to  his  office 
is  in  issue.  The  public  is  primarily  interested  in  their  acts, 
and  it  is  enough  to  endow  them  with  all  the  sancity  of  official 
acts  that  they  may  be  proven  to  have  been  performed  by 
officers  de  facto,  regardless  of  whether  also  officers  de  jure. 
Doubtless  any  interest  in  the  election  aside  from  that  of 
every  citizen  is  proper  matter  of  consideration  and  will  call 
for  a  closer  examination  of  conduct  with  reference  to  the 
returns.  See  Farrell  v.  Larsen  (Utah),  73  Pac  227;  Harrir 
ilton  V.  Young,  26  Ky.  Law  447  (81  S.  W.  682).  But  from 
this  alone  it  cannot  be  inferred  that  the  ballots  have  not  been 
preserved  in  safety. 

III.  Some  of  the  ballots  were  not  folded,  others  not 
wired,  and  still  others  not  sealed  by  the  election  officers  as 
directed  by  the  statute.  These  provisions,  in  so  far  as  they 
bear  upon  the  result,  are  directory  in  character.     Mere  ir- 
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regularities  m  not  strictly  pursuing  them  will  not  be  per- 
mitted to  defeat  the  will  of  the  electors.  Mc- 
Creary  on  Elections,  sections  228,  236 ;  State 
V.  Bemholtz,  106  Iowa,  157 ;  Coole  v.  Fisher,  100  Iowa,  31. 
Any  possibility  of  prejudice  owing  thereto  was  obviated  by 
a  stipulation  that  "  the  identical  ballots  cast  at  the  several 
voting  precincts  were  the  identical  baljots  delivered  to  the 
proper  messengers,  and  by  them  brought  to  the  county  au- 
ditor's oflSce  the  day  after  election,  and  that  they  were  in 
the  same  condition  as  when  cast  by  the  voters ;  and,  further, 
that  the  envelopes  or  cases  containing  the  ballots  were  in  the 
same  condition  when  they  reached  the  auditor's  office  as 
when  delivered  to  the  messengers,  except  such  breakages  or 
abrasions,  as  to  seals,  if  any,  as  might  be  made  in  handling." 
IV.  The  evidence  does  not  warrant  any  interference 
with  the  finding  of  the  district  court  that  the  ballots  when 
offered  in  evidence  were  in  the  same  condition  with  respect 
to  markings  as  when  cast  by  the  electors, 
^denoe"  *^  Twelve  sacks  containing  the  ballots  of  as  many 
voting  precincts  were  received  by  the  auditor 
in  the  forenoon  of  the  day  after  election.  These  were  placed 
on  the  floor  back  of  the  counter  of  the  auditor's  office  near 
the  vault.  He  then  went  to  dinner,  leaving  the  county  sur- 
veyor, in  the  office.  Within  a  few  minutes  another  sack  of 
ballots  came  in*  but  had  not  been  removed  from  the  counter 
when  the  contestant,  as  deputy  auditor,  took  and  placed  it 
with  the  others.  The  latter  received  the  remaining  three 
sacks,  and,  at  about  five  o'clock  in  the  afternoon,  all  were 
put  on  the  floor  in  the  vault.  They  remained  there  until 
Saturday  when  they  were  piled  on  a  shelf  in  the  vault  some 
seven  or  eight  feet  from  the  floor.  The  vault  was  six  or 
seven  feet  wide  by  four  and  one-half  feet  deep,  was  unlighted 
save  from  the  door,  and  without  table,  chair,  or  other  articles 
which  might  be  used  to  write  or  stand  on.  Persons  exam- 
ining the  records  brought  them  out  in  the  office  when  this 
was  not  done  by  the  officer.     The  entrance  was  in  plain  view 
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of  the  oflScers  in  any  part  of  the  office,  and  the  sacks  were 
of  a  material  such  that  any  handling  of  them  would  readily 
have  been  heard.  If  any  reliance  is  to  be  placed  on  the 
testimony  of  the  auditor  and  the  acting  deputy  neither  the 
sacks  nor  the  ballots  could  have  been  touched  during  office 
hours.  The  inside  door  of  the  vault  was  locked  by  key  of 
which  there  was  no  duplicate.  This  was  carried  by  one  or 
the  other  of  these  officers  until  Monday  after  election  after 
which  the  auditor  had  sole  charge  of  it  There  was  an  outer 
door  to  the  vault  which  had  a  combination  lock.  Upon  clos- 
ing the  office  at*six  o'clock  one  evening  the  auditor  had  taken 
the  key  so  that  the  outer  door  only  was  locked.  The  deputy 
found  him  at  about  nine  o'clock,  and,  returning  with  the 
sheriflF,  locked  the  inner  door.  There  were  no  indications 
that  any  one  had  gained  access  in  the  meantime,  though  the 
fastenings  of  the  windows  to  the  office  were  not  perfect  and 
a  person  with  assistance  might  have  climbed  through  the 
transom.  That  at  such  an  early  hour  any  one,  under  the 
circumstances  indicated,  might  have  gained  access  to  the 
ballots  is  the  merest  conjecture.  We  are  inclined  to  concur 
with  the  finding  of  the  district  court  that  contestant  was  at 
church  rather  than  in  the  auditor's  office  the  first  Sunday 
after  election.  Neither  the  ballots  nor  their  recepticles  bore 
any  evidence  of  having  been  tampered  with  save  possibly  the 
defective  ballots  from  Stapleton  township.  .  The  envelope 
containing  these  could  not  be  found  readily  during  the  trial 
before  the  court  of  contest,  but  immediately  after  the  ad- 
journment was  discovered  on  the  shelf  by  one  of  the  judges 
who  had  been  invited  by  the  auditor  to  assist  him.  The  en- 
velope containing  them  was  not  sealed  when  found  and  the 
flap  at  the  side  was  half  torn  oflF.  Whether  the  envelope  was 
sealed  when  received  does  not  appear.  Two  of  the  ballots 
contained  therein  were  counted  for  contestant,  none  for  ap- 
pellee ;  but  whether  the  result  was  affected  thereby  is  not  dis- 
closed by  the  record.  In  view  of  admission  that  packages 
had  not  been  tampered  with  when. received  at  the  auditor's 
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office,  and  our  finding  that  they  had  been  properly  kept  there- 
after, we  are  not  inclined  to  say  that,  because  of  the  defect 
in  the  envelope  alone,  these  ballots  were  not  preserved  as  re- 
quired. The  envelope  might  have  been  carelessly  sealed,  and 
when  dried,  opened,  and  might  have  been  torn  in  handling. 
At  any  rate  the  inference  to  be  drawn  from  the  fact  that  it 
was  not  in  the  condition  exacted  by  statute  was  overcome 
by  this  evidence  of  their  care.  See  Martin  v.  Miles,  AO  Neb. 
135  (58  N.  W.  732).  The  evidence  as  a  whole  is  insufficient 
to  sustain  a  reasonable  suspicion  that  the  ballots  may  have 
been  tampered  with.  Everything  is  said  to  be  possible.  No 
lock  has  been  invented  which  is  entirely  secure  against  the 
ingenuity  of  burglars.  It  is  all  but  impossible  that  any  one 
could  have  changed  these  ballots  save  the  auditor  or  his  dep- 
uty. There  is  nothing  in  the  record  to  support  a  suspicion 
as  to  either  of  them,  save  that  they  had  the  opportunity. 
But  some  one  must  be  intrusted  with  the  care  of  ballots. 
The  law  has  selected  the  auditor  and  those  acting  in  his  place 
and  stead  as  deputies,  and  as  against  them  in  the  perform- 
ance of  duties,  necessarily  affording  opportunity,  mere  op- 
portunity is  insufficient  to  raise  a  suspicion, 

V.  Section  1142  of  the  Code  requires  the  ballots  to 
be  retained  in  the  auditor's  office.  Immediately  prior  to 
the  induction  of  contestant  in  that  office,  they  were  removed  to 

the  vault  of  the  clerk's  office.  No  claim  is 
**  ^*ba*/ots"*°^*'     made,  but  that  they  were  securely  sealed  in 

sacks  and  a  box  by  the  judges  of  the  court  of 
contest  before  removal  and  remained  in  that  condition. 
Neither  party  had  anything  to  do  with  the  removal  and 
though  unauthorized,  cannot  be  affected  thereby.  As  pointed 
out  in  Cook  v.  Fisher,  supra,  the  provisions  of  statute  with 
reference  to  the  election  officers  upon  whom  duties  are  en- 
joined are  mandatory,  but  as  to  others  they  are  directory  for 
the  will  of  the  people  ought  not  to  be  defeated  because  of  the 
omission  of  some  officer  in  the  performance  of  a  duty  in  no 
way  affecting  the  result.     The  ultimate  object  of  all  the  pro- 
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visions  of  the  law  with  reference  to  the  care  of  the  ballots 
subsequently  to  being  cast  is  their  preservation  as  genuine, 
and,  if  this  has  been  done,  the  mere  irregularities  of  some 
officer  cannot  obviate  their  efficacy  as  the  best  evidence  of  for 
whom  the  elector  cast  his  vote. 

The  judgment  of  the  district  court  is  affirmed. —  Af- 
firmed. 


Otto  Ambboz,  by  his  next  friend,  Fkank  Ambroz,  v. 
Cedae  Kapids  Electkio  Light  and  Power  Company, 
Appellant. 

Negligence:    trespassers:    instructions.    Where  plaintiff  was  in- 

1  jured  by  a  blast  of  steam  from  the  blow-off  pipe  at  the  rear 
of  plaintiff's  power  house  the  evidence  is  held  not  to  require 
a  submission  of  the  issue  as  to  whether  plaintiff  was  a  tres- 
passer at  the  time  of  the  accident;  especially  as  the  court  told 
the  jury  that  defendant  could  not  wantonly  disregard  the 
safety  of  persons  it  had  reason  to  believe  might  be  in  danger 
from  such  act. 

Same:    wantonness.    It  is  not  necessary  to  constitute  a  wanton 

2  indifference  for  the  safety  of  those  who  might  reasonably  be 
anticipated  to  come  into  a  place  of  danger  that  there  be  an  in- 
tention to  do  an  injury. 

Same.    It  is  not  necessary  to  constitute  a  wanton  disregard  for 

3  others,  that  one  should  know  of  the  presence  of  the  particular 
person  injured  by  coming  in  contact  with  a  dangerous  ap- 
pliance maintained  by  him. 

Same:    contributory    negligence.    The    fact    that    plaintiff   might 

4  reasonably  be  expected  to  know  of  the  existence  of  a  blow- 
off  pipe  would  not  charge  him  with  knowledge  that  it  might 
be  used  in  such  manner  as  to  imperil  his  safety,  and  the  ques- 
tion of  his  contributory  negligence  in  approaching  the  same 
was  therefore  properly  submitted  to  the  jury. 

Appeal   from   Superior    Court    of   Cedar  .Rapids. —  Hon. 
James  H.  Bothbock,  Judge. 

Thubsday,  Jitly  12,  1906. 
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Action  to  recover  damages  for  personal  injuries.  Ver- 
dict for  plaintiff,  and  from  judgment  thereon  the  defendant 
appeals.     Affirmed. 

S.  K.  Tracy,  W.  E.  Steele,  and  John  A.  Reed,  for  ap- 
pellant 

Richel,  Crocker  &  Tovrtellot  and  Joseph  Mekota,  for 
appellee. 

MoClain,  C.  J. —  Defendant's  power  house  is  located 
in  a  portion  of  the  city  of  Cedar  Rapids  devoted  almost  exr 
clusively  to  railroad  and  manufacturing  purposes.  At  the 
rear  of  the  plant  and  across  the  alley  from  it  is  an  arm  of  a 
small,  shallow  lake,  the  shore  of  which  has  been  filled  out 
by  defendant  by  the  deposit  of  cinders  taken  from  its  boiler 
room.  Men  and  boys  have  been  in  the  habit  for  many  years 
of  fishing  along  the  bank  of  this  arm  of  the  lake,  and  work- 
men and  others  have  been  accustomed  to  pass  and  repass 
along  the  shore  to  such  extent  as  to  wear  tracks  in  the  cin- 
ders. The  blow-off  pipe  from  defendant's  boilers  is  ex- 
tended under  the  alley  and  under  the  cinders  forming  the 
lake  bank  at  this  place,  and  has  its  opening  near  the  water's 
edge.  Plaintiff,  a  boy  of  twelve  years  of  age,  with  a  com- 
panion of  the  same  age,  while  engaged  in  fishing^  was  struck 
in  the  back  by  a  blast  of  steam  from  this  blow-off  pipe  and 
was  severely  injured,  and  this  suit  is  to  recover  damages  for 
such  injury. 

The  principal  complaint  on  the  part  of  appellant  is  that 
the  court  failed  to  instruct  the  jury  with  reference  to  an  issue 
as  to  whether  plaintiff  was  a  trespasser.  We  find  no  evi- 
dence in  the  record  which  would  have  justified 
'  trespassers:  '       the  jvLtj  in  holding  plaintiff  to  be  a  trespasser 

instructions.  i    <•       i       .»  .  11  <■ 

on  defendant  s  premises  at  the  place  where 

he  was  injured.     It  does  not  appear  that  defendant  had  title 

to  the  soil  at  the  place  of  the  accident^  and  the  mere  fact 
Vol.  131  lA.— 22 
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that  it  had  built  out  the  shore  of  the  lake  at  this  point  by 
depositing  cinders,  and  was  making  use  of  the  land  thus  built 
out  between  the  alley  and  the  lake  would  not,  as  it  seems  to 
us,  render  it  unlawful  for  persons  to  go  along  the  shore  of 
the  lake  for  purposes  not  involving  any  interference  with 
such  use  of  the  made  land  by  defendant  as  it  was  making  in 
connection  with  its  plant  The  instruction  of  the  court, 
given  at  the  request  of  defendant,  that  defendant  had  the 
right  to  use  and  occupy  the  premLses  and  to  drive  trespassers 
therefrom  does  not  amount,  as  we  think,  to  the  announce- 
ment by  the  court  as  the  law  of  the  case  of  the  conclusion 
that  plaintiff  was  a  trespasser  in  fishing  along  the  shore  of 
the  lake. 

However  this  may  be,  the  court  submitted  the  case  to 
the  jury  on  the  theory  that  if  they  found  defendant^  through 
its  agents  and  employes  knew  that  men  and  boys  were  fre- 
quently, during  the  fishing  season,  engaged  in  fishing  at  the 
rear  of  the  works  and  in  the  vicinity  of  the  place  where  the 
blow-off  pipe  of  defendant  discharged,  and  knew  that  such 
persons  were  likely  to  be  in  the  vicinity  of  the  end  of  the  pipe 
at  any  time  during  the  day,  and,  notvidthstanding  such  knowl- 
edge, without  warning  violently  blew  off  the  steam  from  its 
boilers  through  such  pipe  thereby  injuring  the  plaintiff,  and 
that  this  act  of  blowing  off  steam  without  warning  was  in 
wanton  disregard  of  the  safety  of  persons  whom  the  defend- 
ant had  reason  to  believe  might  be  in  the  vicinity  of  the  end 
of  said  pipe  and  be  injured  by  reason  of  such  discharge  of 
steam,  then  they  were  to  determine  whether  or  not  the  de- 
fendant was  negligent  in  causing  the  discharge  of  steam  which 
injured  the  plaintiff  without  giving  him  warning.  No  ob- 
jection is  made  to  this  instruction,  and  we  think  that  it 
eliminates  any  question  as  to  whether  or  not  plaintiff  was 
technically  a  trespasser,  for  even  as  to  trespassers  the  de- 
fendant was  charged  with  the  duty  of  not  wantonly  disre- 
garding their  safety  if  it  had  reason  to  believe  that  they 
would  be  placed  in  danger  by  any  action  on  its  part.    Kmchr 
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low  V.  Midland  Elevator  Co.,  57  Kan.  374  (46  Pac  703) ; 
1  Thompson,  Negligence  (2d  Ed.),  section  1030.  Even  as 
to  persons  technically  trespassers,  a  landowner  is  liable  for 
permitting  dangers  to  exist  unguarded  where  persons  are  in 
the  habit  of  coming  if  he  knows  that  they  are  likely  to  be 
injured  thereby.  Penso  v.  McCormich,  125  Ind.  116  (25 
N.  E.  156,  9  L.  R  A.  313,  21  Am.  St  Eep.  211) ;  City  of 
Pekin  V.  McMahm,  154  111.  141  (39  N.  E.  484,  27  L.  R  A. 
206,  45  Am.  St.  Rep.  114)  ;  Bransomfs  Adm'r  v.  Lahrot,  81 
Ky.  638   (50  Am.  Rep.  193). 

In  such  cases  it  has  been  said  by  this  court  that  the 
negligence  must  be  wanton  or  must  evince  indifference  as  to 
the  safely  of  others.  Chvynn  v.  Duffield,  66  Iowa,  708. 
But  to  constitute  the  wantonness 'or  indiffer- 
*'  Ms!*"  ^*"*"*'  ence  which  will  render  the  act  causing  the  in- 
jury negligent  as  to  such  persons  it  is  not 
necessary  that  there  be  a  design  or  intention  to  do  injury. 
Jacksonville  8.  E.  R.  Co.  v.  Southworth  135  111.  250  (25 
N.  E.  1093)  ;  Redington  v.  Pacific  Postal  Tel.  &  C.  Co.,  107 
Cal.  317  (40  Pac.  432,  48  Am.  St  Rep.  132.) 

The  court  instructed  the  juiy  that  it  was  the  wanton 
disregard  of  the  safety  of  persons  whom  the  defendant  had 
reason,  to  believe  might  be  in  the  vicinity  of  the  end  of  its 
blow-oflF  pipe  that  would  constitute  n^ligence. 
To  constitute  wantonness  or  indifference  to  the 
safety  of  persons  who  might  reasonably  be  expected  to  be  in 
a  position  where  they  would  be  injured  by  the  sudden  dis- 
charge of  steam  from  the  blow-off  pipe,  it  was  not  necessary 
that  defendant  should  have  known  of  the  presence  of  the 
particular  person  injured,  but  it  was  sufScient  if  it  had 
knowledge  that  persons  were  likely  to  be  in  a  position  to  be 
injured  if  the  steam  was  thus  discharged  without  warning. 
The  case  was  properly  submitted  to  the  jury  with  reference 
to  defendant's  liability. 

PlaintifPs  contributory  negligence  was  also  left  to  the 
jury  by  a  proper  instruction.     The  mere  fact  that  he  knew 
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or  might  reasonably  be  expected  to  know  of  the  existence  of 

the  pipe  by  its  projection  from  the  bank  would 

'  utoJy'Aegi?  "      not  charge  him  with  knowledge  that  it  might 

be  used  in  such  a  way  as  to  imperil  his  safety. 

The  blow-oflF  pipe  was  used  not  oftener  than  twice  each  day, 

and  plaintiff  had  never  before  been  in  this  locality.     He  was 

not  warned  in  any  way  as  to  the  use  to  which  the  pipe  might 

be  put,  or  that  the  place  in  front  of  the  opening  of  the  pipe 

was  a  dangerous  place. 

What  we  have  said  substantially  disposes  of  all  the 
errors  assigned  as  to  the  admission  or  exclusion  of  testimony 
and  as  to  the  refusal  of  instructions  asked. 

Finding  no  error  in  the  record,  the  judgment  is 
afp^rmed. 
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fiS   491^  Statutes:    amendment:    construction.    An    amended    statute    will 

' 1    be  construed  as  if  the  original  statute  had  been  repealed  and 

a  new  and  independent  act,  in  the  amended  form  adopted,  un- 
less a  contrary  intent  is  clearly  indicated. 

Same:    germane  provisions:    negligence  of  fellow  servant:    lia- 

2  BiUTY.  Code,  section  2071,  as  originally  enacted,  provided  in 
general  terms  that  any  contract  with  a  railway  company  which 
limitea  its  liability  for  the  negligence  of  a  fellow  servant  should 
be  void.  The  amendment  of  the  Twenty-seventh  General  As- 
sembly provides,  among  others,  that  no  contract  for  insurance 
or  relief,  in  case  of  accident,  made  prior  to  ihe  injury  shall  con- 
stitute a  defense  to  an  action  therefor.  Held  that  the  amend- 
ment is  germane  to  the  original  act  and  should  be  construed  in 
connection  therewith. 

Statutes:    amendment:    title.    The   title   of   an   amendatory  act, 

3  which  contains  provisions  germane  to  the  original  statute,  is 
sufficient  if  it  designates  itself  as  an  amending  act  and  refers 
to  the  section  of  the  Code  to  be  amended,  without  stating  the 
substance  of  the  proposed  amendment. 

Constitutional  law:    validity  of  statutes.    The  courts  will  not  de- 

4  clare  a  legislative  act  unconstitutional  until  it  is  clearly  shown 
that  under  no  state  of  facts  can  it  be  upheld. 
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Legislative  power.    Subject  to  the  power  expressly  or  by  neces- 

5  sary  implication  delegated  to  the  Federal  Government,  the 
state  has  sovereign  legislative  power  over  all  subjects,  except 
such  as  are  reserved  by  the  state  constitution. 

Pourteenth  amendment:    corporations.    A  corporation  is  a  ''per- 

6  son  "  within  the  meaning  of  the  fourteenth  amendment  to  the 
Federal  Constitution  and  is  not  to  be  denied  any  of  the  rights 
therein  guaranteed. 

Same:    classification.    A  reasonable  classification  of  persons  ac- 

7  cording  to  occupation,  business  or  other  circumstances,  for 
legislative  purposes,  by  which  all  persons  of  that  class  are 
affected  alike,  is  not  a  violation  of  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  or  of  the  State  Constitution. 

Conatitational    law:    equal    protection.    Code,    section    2071,    as 

8  amended  by  the  27th  General  Assembly,  imposing  upon  rail- 
way companies  liability  for  the  negligence  of  fellow  servants 
regardless  of  any  contract  of  insurance  or  relief  entered  into 
between  the  person  injured  and  the  corporation,  prior  to  the 
injury,  by  which  such  liability  was  limited,  is  not  repugnant 
to  the  Constitution  as  denying  to  all  persons  equal  protection 
of  the  law/ 

Right  of  private  contract.    Code,  section  2071,  as  amended,  declar- 

9  ing  invalid  any  contract  limiting  the  liability  of  a  railway  com- 
pany for  negligence  of  a  fellow  servant  is  not  an  unwarranted 
interference  with  the  right  of  private  contracts. 

Police  power.    The  statute  declaring  invalid  any  private  contract 

10  limiting  the  liability  of  a  railway  company  for  the  negligence 
of  a  fellow  servant  is  not  an  arbitrary  and  unreasonable  exer- 
cise of  the  police  power  of  the  state. 

Regulation  of  corporations.    Legislative  power  to  create  corpora- 

11  tions  implies  power  to  thereafter  prescribe  reasonable  regula- 
tion even  though  the  right  to  repeal  or  amend  the  chartei*  is 
not  reserved  by  the  state. 

Regulation  of  foreign  corporationa.    The  fact  that  a  corporation  is 

12  engaged  in  interstate  commerce  does  not  deprive  the  State  of 
power  to  exercise  reasonable  control  over  its  business  done 
wholly  within  the  state. 

Ladd  and  Bishop,  J.  J.,  dissenting. 

Appeal  from  Appanoose  District  Court. —  Hon.  M.  A. 
KoBESTs,  Judge. 

Satubday,  July  14,  1906. 
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Thb  opinion  states  the  case. —  Reversed. 

C.  F.  Howell  and  (7.  H.  Elgin,  for  appellant 

H.  H.  Trimble,  Palmer  Trimble,  F.  8.  Payne,  and  /. 
TF.  Blythe,  for  appellee, 

Weaveb,  J. —  The  plaintiffs  petition  at  law  alleges 
that,  while  in  the  service  of  the  defendant  railway  company 
as  brakeman  and  while  in  the  exercise  of  reasonable  care  for 
his  own  safety,  he  was  seriously  and  permanently  injured 
by  reason  of  the  negligence  of  a  co-empioy6  in  the  manage- 
ment of  the  train  on  which  he  was  employed,  and  he  asks  to 
recover  damages  in  the  sum  of  $2,000.  As  a  bar  to  the 
plaintiffs  right  of  recovery  the  defendant  alleges  that  at  the 
time  of  the  accident  in  which  plaintiff  was  injured  he  was 
a  member  of  the  Burlington  Relief  Department^  an  associa- 
tion organized  by  the  defendant  and  its  employes  (the  rules 
and  regulations  of  which  are  made  a  part  of  the  answer), 
and  that  by  reason  of  such  membership  the  plaintiff  became 
entitled  to  recover  certain  benefits,  while  disabled  by  physical 
injury  and  that  he  did  in  fact  receive  from  the  association 
on  that  account  the  aggregate  sum  of  $822.  It  is  further 
alleged  that  by  the  terms  of  the  contract  embodied  in  the 
Relief  Department  regulations  plaintiff  had  an  election  to 
accept  said  benefits,  or  to  waive  them  and  insist  upon  his 
claim  against  the  defendant  for  damages,  but  he  was  not 
entitled  to  both,  and  that  by  reason  of  his  acceptance  of 
such  benefits  he  is  now  estopped  to  recover  anything  in 
this  action.  The  answer  further  asserts  that  the  provisions 
of  Code,  section  2071,  as  amended  by  the  Twenty-Seventh 
Gteneral  Assembly  have  no  effect  to  bar  or  estop  the  defend- 
ant from  relying  upon  the  defence  above  stated,  because  said 
amendment  is  in  contravention  of  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  Iowa. 
A  demurrer  to  the  answer  having  been  overruled,  the  plain- 
tiff appeals. 
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The  questions  suggested  by  the  record  and  argued  by 
counsel  may  be  condensed  as  follows:  (1)  Assuming  the 
truth  of  the  matters  pleaded  ip  the  petition  and  answer^  is 
the  case  one  calling  for  the  application  of  the  statutory  pro- 
vision upon  which  plaintiff  relies?  (2)  If  the  forgoing 
question  be  answered  in  the  affirmative,  is  Code,  section 
2071,  as  it  now  stands,  a  valid  exercise  of  l^slative  power, 
or  is  it  void  as  being  in  contravention  of  the  Constitution, 
national  or  state? 

I.  As  originally  enacted  Code,  section  2071,  was  in 
words  as  follows :  "  Eveiy  corporation  operating  a  railway 
shall  be  liable  for  all  damages  sustained  by  any  person,  in- 
cluding the  employes  of  such  corporation,  in  consequence  of 
the  neglect  of  the  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employes  thereof,  and  in  consequence  of 
the  willful  wrongs  whether  of  commission  or  omission  of 
such  agents,  engineers  or  other  employes  when  such  wrongs 
are  in  any  manner  connected  with  the  use  and  operation  of 
any  railway  on  or  about  which  they  shall  be  employed,  and 
no  contract  which  restricts  such  liability  shall  be  legal  or 
binding/*  The  amendment  to  which  reference  has  been 
made  adds  to  said  section  the  following:  "Nor  shall  any 
contract  of  insurance  relief,  benefit  or  indemnity  in  case  of 
injury  or  death,  entered  into  prior  to  the  injury,  between  the 
person  so  injured  and  such  corporation  or  any  other  person 
or  association  acting  for  such  corporation,  nor  shall  the  ac- 
ceptance of  any  such  relief,  insurance,  benefit  or  indemnity 
by  the  person  injured,  his  vridow,  heirs  or  legal  representa- 
tives after  the  injury,  from  such  corporation,  person  or  as- 
sociation, constitute  any  bar  or  defense  to  any  cause  of  ac- 
tion brought  under  the  provisions  of  this  section ;  but  noth- 
ing contained  herein  shall  be  construed  to  prevent  or  in- 
validate any  settlement  for  damages  between  the  parties 
subsequent  to  the  injuries  received."  The  events  leading  up 
to  the  adoption  of  this  amendment  are  matters  of  common 
knowledge.     Subsequent  to  the  enactment  of  Code,  section 
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2071,  in  its  original  form,  a  relief  department  scheme  for 
the  payment  of  benefits  to  the  injured  employes  was  organ- 
ized by  the  appellee  herein;  one  of  the  provisions  or  regu- 
lations of  the  department  being  that  the  bringing  of  suit 
by  a  member  for  damages  should  suspend  his  right  to  receive 
further  benefits  until  the  suit  was  discontinued,  and  the  ac- 
eeptance  of  the  benefits  should  operate  as  a  release  and  sat- 
isfaction of  all  claims  for  damages.  Prior  to  the  adoption 
of  th^  amendment  it  was  held  by  this  court  that  the  relief 
contract  was  not  void  as  being  against  public  policy,  and 
employes  of  the  railway  who  accepted  benefits  from  the 
association  on  account  of  injuries  received  in  the  company's 
service  were  held  to  be  barred  from  the  recovery  of  dam- 
ages. Donald  v.  Railroad  Co.,  93  Iowa,  284;  Maine  v. 
Railroad  Co.,  109  Iowa,  260.  Upon  the  announcement  of 
the  first  of  the  cited  decisions  the  matter  of  further  legis- 
lation to  restrict  or  prohibit  contracts  of  this  nature  became 
a  topic  of  very  general  discussion  throughout  the  state,  and 
in  apparent  response  to  the  public  sentiment  manifested, 
the  Twenty-Eighth  General  Assembly  enacted  the  amend- 
ment quoted  above.  That  it  was  intended  to  invalidate  de- 
fenses like  that  which  is  here  pleaded,  and  to  permit  an  em- 
ploye injured  by  the  neglect  of  the  corporation  or  its  servants 
to  recover  his  damages,  notwithstanding  the  terms  of  his 
membership  in  the  Relief  Department  or  the  receipt  of  bene- 
fits thereunder,  seems  to  be  very  clear  from  the  language  em- 
ployed. To  the  extent  that  the  legislative  will  is  here  ex- 
pressed, the  question  of  public  policy  which  has  been  argued 
by  counsel,  is  eliminated;  for  the  statute,  if  constitutional, 
must  stand  as  the  authoritative  expression  of  the  public  pol- 
icy of  the  state,  which  the  courts  are  bound  to  observe  and 
enforce. 

But  it  is  said  in  behalf  of  appellee  that  the  amend- 
ment, even  if  valid,  has  reference  to  such  relief  contracts 
only  as  operate  to  "  restrict  the  liability  "  of  the  company, 
and  that  this  court,  by  its  decisions  under  the  statute  as  it 
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stood  before  the  amendment,  has  already  held  contracts  sim- 
ilar to  the  one  now  before  us  not  to  be  of  that 

1.  Statutes: 

amendment:        character.     This   arecument   is   reinforced  by 

construction.  o  •/ 

the  further  proposition  that,  if  the  amend- 
ment is  to  be  construed  as  enlarging  the  scope  of  the  section 
and  applied  to  cases  not  before  within  its  prohibition,  it  must 
be  held  unconstitutional,  because  the  title,  ^^  An  act  to  amend 
Code,  section  2071,"  does  not  sufficiently  set  forth  the  sub- 
ject of  the  legislation.  It  will  be  conceded  that^  to  be  of 
any  effect,  an  amendment  to  a  statute  must  have  some  rele- 
vancy to  the  original  act,  and  the  two  are  to  be  read  together 
in  seeking  to  discover  the  legislative  will  and  purpose.  But 
■  there  is  no  rule  of  interpretation  requiring  us  to  give  the 
amended  statute  a  meaning  which  differs  in  any  degree  from 
that  which  would  have  been  given  it,  had  the  matter  of 
amendment  been  made  a  part  of  the  original  act.  In  other 
words,  imless  the  contrary  intent  is  clearly  indicated,  the 
amended  statute  is  to  be  construed  as  if  the  original  statute 
had  been  repealed  and  a  new  and  independent  act  in  the 
amended  form  had  been  adopted.  Hdlbrook  v.  Nichols,  36 
111.  161 ;  McKibben  v.  Lester,  9  Ohio  St.  627 ;  FarreU  v. 
State,  54  X.  J.  Law,  421,  (24  AtU  725) ;  Kamerick  v.  Cos- 
tleman,  21  Mo.  App.  587 ;  Humphrey  v.  Parsons,  15  N.  Y. 
595 ;  Conrad  v.  Nail,  24  Mich.  277. 

Now,  Code,  section  2071,  as  first  enacted,  making  rail- 
way companies  liable  for  injuries  occasioned  to  a  servant, 
by  the  negligence  of  a  fellow  servant,  gave  to  employes 

2.  Same:  germane    in  that  scrvicc  au  important  right  or  measure 
negiigenceof       of  protcctiou  which  did  uot  bcforo  exist,  and 

fellow  servant:  ,  .      , 

liability.  Undertook  to  guard  the  same  by  a  provision 

rendering  void  any  agreement  or  stipulation  in  the  contract 
of  employment  waiving  or  restricting  the  benefit  of  such 
statutes.  This  provision  was  stated  in  general  terms  only, 
and,  when  it  was  invoked  to  avoid  the  effect  of  appellee's  relief 
department  contract,  this  court  decided,  as  we  have  already 
seen,  that  such  contract  did  not  restrict  the  statutory  liability 
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of  the  corporation  and  was  therefore  not  affected  by  the  pro- 
hibition. Thereafter,  and  by  the  amendment  referred  to, 
the  Legislature  added  a  clause  enumerating  certain  specific 
acts,  agreements,  contracts,  and  stipulations  which  shall  con- 
stitute no  defense  to  an  action  brought  for  the  enforcement 
of  the  statutory  liability.  That  enumeration  so  accurately 
describes  the  contract  upon  which  the  appellee  here  relies 
that  it  would  be  a  mere  affectation  to  profess  to  misimder- 
stand  it  To  place  upon  it  the  construction  asked  for  by 
the  appellee  is  to  deprive  the  amendment  of  all  force  and 
effect.  The  section  in  its  original  form  invalidated  in  gen- 
eral terms  all  contracts  restricting  the  liability  of  the  cor- 
poration ;  and  if,  as  contended,  the  amendment  must  be  con- 
strued as  applying  only  to  such  agreements  for  insurance,  in- 
demnity, or  benefits  as  tend  to  "  restrict "  that  liability 
within  the  meaning  of  the  court's  opinion  in  the  Donald  case, 
then  it  neither  increases  nor  diminishes  the  scope  of  the  or- 
iginal provision,  and  the  passage  of  the  amending  act  was*  an 
idle  and  useless  ceremony.  Its  words  are  not  in  the  least  ob- 
scure, its  purpose  is  obvious,  and  unless  we  arbitrarily  dis- 
regard the  plain  terms  of  the  statute  it  must  be  construed 
in  substantial  accord  with  the  appellant's  contention.  This 
being  determined,  we  have  next  to  inquire  concerning  its 
validity. 

II.     There  is,  in  our  judgment,  no  fatal  defect  in  the 
title  of  the  amending  act     That  act  has  but  one  purpose  — 
the  amendment  of  Code,  section  2071,  and  that  purpose  is 
succinctly  stated.     It  is  a  general  rule  that  a 
*'am«d3^t:        ^1*1®   which   simply    names    or    describes    an 
^^^^^  amending  act  as   such,   without   stating  the 

specific  character  or  substance  of  the  amendilient,  is  suffi- 
cient Morford  v.  Unger,  8  Iowa,  82;  lovm  8.  &  L.  v. 
Selhy,  111  Iowa,  402;  Timm  v.  Harrison,  109  111.  593; 
People  V.  Whitloch,  92  N.  Y.  191 ;  Bohinson  v.  Lane,  19  Ga. 
337.  The  act  as  amended  relates  to  but.  one  subject  The 
object  sought  to  be  obtained  by  the  original  statute  was  the 
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imposing  of  a  liability  upon  railway  corporations  in  favor 
of  their  employes  and  the  protection  of  the  latter  in  the  right 
thus  created.  If,  in  view  of  the  practical  operation  of  the 
statute,  the  Legislature  wisely  or  unwisely  concluded  that 
the  protection  thus  provided  was  not  sufficient  for  the  in- 
tended purpose,  and  desired  to  specifically  provide  that  the 
right  given  to  the  employes  should  not  be  waived  or  lost  by 
reason  of  his  membership  in  a  railway  Eelief  Department 
or  by  participation  in  its  benefits,  it  seems  plain  that  (as- 
suming the  validity  of  such  legislation  in  any  form)  it  was 
entirely  competent  to  so  enact  by  way  of  amendment  to  the 
original  statute,  and  that  such  amendment  does  not  intro- 
duce a  new  subject  of  legislation.  Generally  speaking,  the 
purpose  of  every  amendment  is  to  enlarge  or  restrict  the 
application  or  effect  of  the  statute  so  sought  to  be  amended, 
and  the  fact  that  in  the  case  at  bar  the  amended  statute  is 
made  to  include  within  its  prohibition  a  class  of  contracts 
which  escaped  the  ban  of  the  original  act  does  not  introduce 
a  new  or  independent  subject  of  legislation.  It  is  only  the 
general  purpose  which  is  to  be  expressed  in  the  title,  and  not 
the  methods  or  provisions  by  which  that  purpose  is  to  be  ac- 
complished. People  V.  Hurlburt,  24  Mich.  44  (9  Am.  Rep. 
103) ;  People  v.  Briggs,  50  N.  Y.  533 ;  Murdoch  v.  Wood- 
son, 2  Dill.  188,  Fed.  Cas.  No.  9,942.  It  is  sufficient  if  the 
provisions  of  the  statute  expressed  have  congruity  and  proper 
connection.  De  Witt  v.  San  Francisco,  2  Cal.  289;  Com- 
monwealth  v.  Oreen,  58  Pa.  226 ;  State  v.  Mines,  38  W.  Va. 
125  (18  S.  E.  470) ;  Robinson  v.  State,  15  Tex.  311;  Beed 
V.  Staie,  12  Ind.  641.  The  title  to  an  act  "  need  not  go  into 
details.  It  is  sufficient  if  it  indicates  with  reasonable  pre- 
cision and  clearness  the  subject  which  it  embraces.  Nor  is 
the  act  invalid  because  it  includes  details  not  mentioned  in 
the  title,  provided  the  details  are  germane  to  the  general  sub- 
ject designated  in  the  title."  Pittsburg  By.  Co,  v.  Mont- 
gomery, 152  Ind.  1  (49  N.  E.  582,  69  L.  R  A.  875,  71 
Atti,  St  Rep.  301.)     The  title  to  the  original  act  and  of 
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the  amendment  comes  fairly  within  the  rule  of  theae  au- 
thorities, and  the  objection  thereto  is  not  well  taken. 

III.  Summing  up  their  argument  against  the  validity 
of  the  statute,  coimsel  narrow  the  question  to  the  proposition 
that  it  violates  the  fourteenth  amendment  to  the  Constitu- 
4.  coNSTiTu-  *^^^  ^^  *^®  United  States,  as  well  as  the  some- 

▼aiidtty'or*        what  similar  provisions  found  in  our  state 
iututes.  Constitution.     They    say:     "There   are   but 

two  provisions  of  the  Constitution  of  the  United  States  re- 
lied upon  by  appellee  in  this  cas&  These  are  found  in  the 
fourteenth  amendment  The  substance  of  these  provisions 
is  that  no  State  shall  pass  any  law  that  will  deprive  any 
person  of  the  right  of  life,  liberty,  and  property,  or  deprive 
any  person  of  the  equal  protection  of  the  law.  There  are 
two  provisions  in  our  State  Constitution,  substantially  sim- 
ilar: Section  1,  article  1,  and  section  6,  article  1.  We 
assume  that  the  court  will  regard  itself  bound  to  determine 
whether  the  Temple  amendment  is  repugnant  to  these  two 
provisions  of  the  State  Constitution."  The  questions  thus 
raised  are  of  great  importance  and  have  been  thoroughly  and 
exhaustively  presented  in  the  briefs  of  counsel  It  is  well, 
at  the  threshold  of  the  discussion,  to  recall  the  familiar  rule 
by  which  we  are  bound  in  passing  upon,  any  proposition  af- 
fecting the  constitutionality  of  a  legislative  enactment. 
While  it  is  an  imperative  duty,  from  which  no  court  will 
shrink,  to  declare  void  any  statute  the  unconstitutionality  of 
which  is  made  apparent,  due  regard  to  the  boundary  between 
the  legislative  and  judicial  departments  of  our  government 
requires  that  this  prerogative  be  exercised  with  the  greatest 
caution,  and  only  after  every  reasonable  presumption  has 
been  indulged  in  favor  of  the  validly  of  the  act  Mer- 
chants'  Union  v.  Brown^  64  Iowa,  275;  Stewart  v.  Super- 
visors, 30  Iowa,  9 ;  Duncombe  v.  Prindle,  12  Iowa,  1 ;  Reed 
V.  Wright,  2  G.  Greene,  15;  State  v.  Judge,  2  Iowa,  280; 
Whiting  v.  Mt.  Pleasant,  11  Iowa,  482 ;  Flint  &  F.  Plank 
Road  Co,  V.  Woodhull,  25  Mich.  99  (12  Am.  Eep.  233) ; 
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Evans  v.  Job,  8  Nev.  322.  It  is  not  the  province  of  the 
court  to  pass  upon  the  policy,  wisdom,  or  justice  of  the 
statute,  or  upon  the  expediency  of  its  enactment.  Railroad 
Co.  V.  Supervisors,  67  Iowa,  199;  Merchants'  Union  v. 
Brown,  supra. 

So  thoroughly  are  the  courts  committed  to  this  theory  of 
the  law  that  in  Stewart  v.  Supervisors,  supra,  it  is  said  that 
"  a  legislative  act  may  he  declared  imconstitutional  only 
when  it  violates  that  instrument  clearly,  palpably,  plainly, 
and  in  such  manner  as  to  leave  no  reasonable  doubt"  In 
this  same  case  we  approvingly  quoted  the  language  of  Mr. 
Justice  Baldwin  of  the  federal  court  as  follows :  "  We  can- 
not declare  a  legislative  act  void  because  it  conflicts  with  our 
opinions  of  policy,  expediency,  or  justice.  We  are  not 
the  guardians  of  the  rights  of  the  people  of  the  State,  unless 
they  are  secured  by  some  constitutional  provision  which  comes 
within  our  judicial  cognizance.  The  remedy  for  unwise  or 
oppressive  legislation  within  constitutional  bounds  is  by  ap- 
peal to  the  justice  and  patriotism  of  the  representatives  of 
the  people.  If  this  fail,  the  people  in  their  sovereign  capa- 
city can  correct  the  evil;  but  the  courts  cannot  assume  their 
rights.'' 

The  inquiry  to  which  we  are  confined  is  one  of  l^slative 
power  alone.     It  is  fundamental  in  our  system  of  govern- 
ment that  all  powers  not  delegated  to  the  United  States  by 
6.  L«ii8LATiv«       ^®  terms  of  the  federal  Constitution  and  its 
■^^"^^  amendments,  nor  prohibited  by  it  to  the  States, 

are  reserved  to  the  States  or  to  the  people;  Constitution 
United  States'  Amendment  10.  Subject  to  the  authority  thus 
expressly  or  by  necessary  inference  delegated  to  the  federal 
government,  the  State  has  sovereign  legislative  power  over  all 
subjects,  except  such  as  are  withheld  from  it  by  the  Consti- 
tution of  the  State  itself.  Boyd  v.  Ellis,  11  Iowa,  97; 
Stewart  v.  Supervisors,  30  Iowa,  9;  Purzell  v.  Smidt,  21 
Iowa,  540 ;  Morrison  v.  Springer,  15  Iowa,  324 ;  Boyer  v. 
Kinnick,  90  Iowa,  74 ;  HawJceye  v.  French,  109  Iowa,  588 ; 
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New  York  v.  MUn,  36  U.  S.  102  (9  Lw  Ed.  648) ;  R.  B. 
Co.  V.  Dey,  82  Iowa,  312;  In  re  Meador,  Fed.  Cas.  No. 
9,375;  Wadleigh  v.  Develling,  1  IlL  App.  596;  Moor  v. 
Yeazie,  32  Me,  343  (52  Am.  Dec  655) ;  Beyman  v.  Black, 
47  Tex.  558.  It  is  not  for  the  court  to  inquire  or  determine 
whether  a  state  of  facts  existed  calling  for  the  enactment  of 
the  legislation  in  question.  That  is  for  the  exclusive  con- 
sideration of  the  Legislature.  If  under  any  possible  state  of 
facts  the  act  would  be  constitutional  and  valid,  the  court  is 
bound  to  presume  that  such  condition  existed.  Munn  v.-  Illi- 
nois, 94  U.  S.  113  (24  L.  Ed.  77) ;  State  v.  Peckham,  3  R. 
I.  289;  In  re  Ten  Hour  Law,  24  R  L  603  (54  AtL  602). 
lY.  Is  the  statute  objectionable  as  class  legislation,  or  as 
denying  to  the  corporation  the  equal  protection  of  the  laws  f 
The  fourteienth  amendment  to  the  Constitution  of  the  United 
States  provides,  among  other  things,  that  no 
'  AiitMDMtirT?       State  shall  deprive  any  person  of  life,  liberty, 

corporations  j_       ..^        .     ^  *  i 

or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.  While  a  corporation  is  not  a  citizen  within 
the  meaning  of  this  amendment,  it  is  a  "person,"  and  as 
such  may  not  rightfully  be  denied  the  protection  of  the  laws 
of  the  State  upon  equal  terms  with  all  other  persons  under 
like  circumstances  and  conditions.  Smyth  v.  Ames,  169  IT. 
S.  466  (18  Sup.  Ct.  418,  42  L.  Ed.  819)  ;  BlaJee  v.  McClung, 
172  U.  S.  239  (19  Sup.  Ct.  165,  43  L.  Ed.  432) ;  PemUna 
V.  Pennsylvania,  125  U.  S.  188  (8  Sup.  Ct.  737,  31  L.  Ed. 
650) ;  N.  Y.  (6  N.  E.  JB.  B.  Co.  v.  Bristol,  151  U.  S.  556 
(14  Sup.  Ct  437,  38  L.  Ed.  269.) 

But  the  reasonable  classification  of  persons  for  the  pur- 
poses of  legislation  according  to  occupation,  business,  or 
other  circumstances,  by  which  one  class  or  portion  of  the  peo- 
7.  Sami:  ciastifi-   P^®  ^®  differentiated  from  other  portions  or 
cation,  classes,  has  often  been  held  not  to  be  a  viola- 

tion of  this  constitutional  guaranty.     The  mere  fact  that 
legislation  is  special,  and  made  to  apply  to  certain  persoins 
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and  not  to  others,  does  not  affect  its  validity,  if  it  be  so  made 
that  all  persons  subject  to  its  terms  are  treated  alike  under 
like  circumstances  and  conditions.  Hayes  v.  Missouri,  120 
U.  S.  68  (7  Sup.  Ct  350,  30  L.  Ed.  678) ;  Commonwealth 
17.  BaUrodd  Co.,  187  Mass.  436  (73  N.  E.  630;  State  v.  Nel- 
son., 52  Ohio  St  88  (39  N.  E.  22,  26  L.  R.  A.  317) ;  People 
V.  Smith,  108  Mich.  527  (66  N.  W.  382,  32  L.  R  A.  863, 
62  Am.  St  Rep.  715) ;  People  v.  Walbridge,  6  Cow.  (K 
Y.)  512;  Dugger  v.  Insurance  Co.,  95  Tenn.  246  (32  &  W. 
5,  28  L.  R.  A.  796) ;  Wahton  v.  Nevin,  128  U.  S.  578  (9 
Sup.  Ct  192,  32  L.  Ed.  644) ;  Duncan  v.  Missouri,  152  U. 
S.  377  (14  Sup.  Ct  670,  38  L.  Ed.  485);  Broadfoot  v. 
FayeitevilU,  121  K  C.  422  (28  S.  E.  616,  39  L,  R  A. 
246,  61  Am.  St  Rep.  668) ;  State  v.  Tower,  186  Mo.  Sup., 
79  (84  &  W.  10,  68  L.  R  A.  402) ;  People  v.  Bellett,  99 
Mich.  151  (67  N.  W.  1094,  22  L.  R.  A.  696,  41  Am.  St  Rep. 
689.) 

Such,  also,  has  been  the  uniform  holding  of  this  court 
with  reference  to  the  corresponding  provision  in  our  state 
Constitution.  A  leading  case  to  this  effect  is  McAunich  v. 
Bailroad,  20  Iowa,  338.  As  we  there  said :  '^  Such  laws 
are  general  and  uniform,  not  because  they  operate  upon  every 
person  in  the  State,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  provided  for  is  af- 
fected by  the  law.  They  are  general  and  uniform  in  their 
operation  upon  all  persons  in  the  like  situation  and  the  fact 
of  their  being  general  and  uniform  is  not  affected  by  the 
number  of  persons  within  the  scope  of  their  operation." 
Treating  the  same  question,  the  Supreme  Court  of  the  United 
States  by  Field,  J.,  in  Bailroad  v.  MacTcey,  127  U.  S.  205 
(8  Sup.  Ct  1161,  32  L.  Ed.  107),  says:  "  The  greater  part 
of  all  legislation  is  special,  either  in  the  objects  sought  to 
be  attained  by  it  or  in  the  extent  of  its  application.  .  .  . 
Such  legislation  does  not  infringe  upon  the  clause  of  the 
fourteenth  amendment  requiring  equal  protection  of  the 
laws  because  it  is  special  in  character.     And  wheoi  legisla- 
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tion  applies  to  particular  bodies  or  associations,  imposing 
upon  them  additional  liabilities,  it  is  not  open  to  the  objecr 
tion  that  it  denies  to  them  the  equal  protection  of  the  laws 
if  all  persons  brought  imder  its  influence  are  treated  alike 
under  the  same  condition."  See,  also.  People  v,  Havnor, 
149  K  Y.  205  (43  N.  E.  541,  31  L.  R  A,  689,  52  Am. 
St.  Rep.  707) ;  Missouri  v.  Lewis,  101  U.  S.  22  (25  L.  Ed. 
989) ;  Duncan  v.  Missouri,  152  U.  S.  377  (14  Sup.  Ct. 
570,  38  L.  Ed.  485) ;  Watson  v.  Nevin,  128  U.  S.  578 
(9  Sup.  Ct.  192,  32  L.  Ed.  544) ;  Oiozza  v.  Tierrum,  148 
U.  S.  657  (13  Sup.  Ct  721,  37  L.  Ed.  599) ;  Railroad  Co. 
V.  Backus,  154  U.  S.  421  (14  Sup..  Ct  1114,  .38  L.  Ed. 
1031);  Railroad  Co.  v.  Crider,  91  Tenn.  501  (19  S.  W. 
618);  Butte  V.  Paltrovich,  30  Mont  18  (75  Pac  521,  104 
Am.  St  Hep.  698.) 

That  legislation  imposing  upon  railway  companies  spe- 
cial restrictions,  obligations,  and  liabilites  not  generally  ap- 
plicable to  other  persons  or  corporations  is  not  a  denial  of 
8  coMSTiTu-         *^®  equal  protection  of  the  laws  has  been  so 
equafirottts-       oftcu  decided  as  to  be  no  longer  a  debatable 
***^*  question.     Thus  the  courts  have  upheld  stat- 

utes depriving  railway  companies  of  the  benefit  of  the 
fellow  servant  doctrine,  Herrick  v.  Railroad,  31  Minn.  11 
(16  K  W.  413,  47  Am.  Rep.  771);  Railroad  v.  Mackey, 
127  U.  S.  2Q5  (8  Sup.  Ct  1161,  ^32  L.  Ed.  107) ;  Rail- 
road V.  Herrick,  127  U.  S.  210  (8  Sup.  Ct  1176,  32  L. 
Ed.  109)  ;  requiring  a  railway  company  to  pay  attorney's 
fees  to  the  landowner  in  condemnation  proceedings,  Gano 
V.  Railroad,  114  Iowa,  719,  subjecting  railway  corpora- 
tins  to  double  damages  under  certain  circumstances,  Rail- 
road Co.  V.  Humes,  115  TJ.  S.  512  (6  Sup.  Ct^  110,  29  L. 
Ed.  463) ;  Railroad  v.  Beckwith,  129  U.  S.  26  (9  Sup.  Ct 
207,  32  L.  Ed.  585) ;  denying  railway  corporations  the 
right  of  appeal  from  assessment  for  taxation,  although  such 
right  is  given  to  owners  of  other  taxable  property,  Railroad 
V.  Backus,  154  U.  S.  421   (14  Sup.  Ot.  1114,  38  L.  Ed. 
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1031 ) ;  making  such  corporations  liable  without  regard  to 
negligence  for  fires  set  by  their  engines.  Railroad  v.  Mat- 
thews, 174  U.  S  96  (19  Sup.  Ct  609,  43  L.  Ed.  909) ; 
and  requiring  them  to  pay  without  discount  to  a  discharged 
employ^  wages  eanned  at  the  time  of  discharge,  Railroad 
V.  Paid,  173  U.  S.  404  (19  Sup.  Ot  419,  43  L.  Ed.  746.) 
In  each  of  these  cases,  and  in  many  others  which  might  be 
cited,  the  statute  under  consideration  was  made  applicable 
to  railway  companies  only,  and  in  each  case  it  was  vigorously 
assailed  as  a  denial  of  the  equal  protection  of  the  laws ;  but 
in  each  instance^  after  thorough  argument  proceeding  along 
the  lines  followed  by  counsel  for  the  appellee  herein,  the 
court  of  last  resort  has  unifonlily  held  the  legislation  to 
be  a  valid  exercise  of  the  police  power  of  the  states.  In 
view  of  these  decisions  we  think  it  beyond  question  that  the 
statute  here  under  consideration  cannot  be  said  to  be  void 
as  a  denial  of  the  equal  protection  guarantied  by  the  four- 
teenth amendmeift.  As  to  the  general  nature  of  this 
amendment  and  the  limits  of  its  application,  see  Davidson 
V.  New  Orleans,  96  TJ.  S.  97  (24  L.  Ed.  616) ;  Railroad 
Co.  V.  Humes,  115  U.  S.  512  (6  Sup.  Ct.  110,  29  L.  Ed. 
463) ;  Barber  v.  Connolly,  113  U.  S.  27  (5  Sup.  Ot.  357, 
28  L.  Ed.  923) ;  Railroad  Co.  v.  May,  194  U.  S.  267  (24 
Sup.  Ct.  638,  48  L.  Ed.  971) ;  Insurance  Co.  v.  Dobney, 
189  U.  S.  301  (23  Sup.  Ct.  565,  47  L.  Ed.  821) ;  Froelich 
V.  Railroad  Co.,  24  Ohio  Cir.  Ct.  R  359 ;  Railroad  Co.  v. 
Mahaffey  (Tex.  Civ.  App.),  81  S.  W.  1047. 

V.  Is  the  statute  an  unwarranted  interference  with 
liberty  of  contract?  The  right  of  contract  is  not  one  of  the 
rights  which  are  guaranteed  in  express  words  by  the  Constitu- 
tion, but  such  protection  exists  as  a  necessary 
*'w«"coSTa?CT.  inference  from  the  express  guaranty  of  prop- 
erty rights.  This  right,  like  all  others  pos- 
sessed by  lihe  individual  member  of  society,  is  held  subject 
to  such  reasonable  restrictions  and  regulations  as  may  be 
imposed  for  the  general  good.     The  power  by  which  these 
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limitatioiis  are  imposed  upon  the  liberty  of  the  individual 
ifi  oonunonly  called  the  "  police  power,"  which  is  bnt  another 
name  for  that  portion  of  the  sovereignty  of  the  state  not 
surrendered  by  the  terms  of  Ihe  national  compact  The 
police  power,  as  that  term  is  commonly  employied,  may  be 
paraphrased  as  society's  natural  right  of  self-defense,  and 
its  definition  and  limitation  vary  with  the  circumstance 
calling  for  its  exercise.  To  embalm  it  in  any  fixed  or 
rigid  formula  would  be  to  destroy  its  value,  for  it  would 
then  be  deprived  of  its  indispensable  quality  of  adaptation 
to  changing  conditions,  and  thus  defeat  the  ends  it  was  in- 
tended to  promote.  Words  &  Phrases,  voL  6,  page  6,  424, 
and  cases  there  cited.  While  protection  of  public  health 
and  public  morals  and  the  promotion  of  social  order  are 
peculiarly  within  its  province,  these  are  but  instances  of  its 
application,  and  do  not  limit  its  sphere  of  action.  People 
V.  Budd,  117  N.  Y.  1  (22  K  E.  670,  682,  6  L.  R  A.  659, 
15  Am.  St  Rep.  460) ;  Barber  v.  Connotty,  113  U.  S.  27 
(5  Sup.  Ct  357,  28  L.  Ed.  923.) 

The  police  power  of  the  state  is  the  power  to  govern  men 
and  things  within  the  limit  of  its  dominions.  It  compre- 
hends all  those  general  laws  of  internal  regulations  nace^ 
sary  to  secure  peace,  good  order,  health,. and  prosperity  of  the 
people,  and  the  regulations  and  protection  of  property  and 
property  rights.  State  v.  Harrington,  68  Vt  622  (35  Atl. 
515,  34  L.  R.  A.  100) ;  State  v.  Reynolds  (Conn.),  58  Atl. 
755.  It  adapts  itself  to  the  changing  conditions  of  society, 
and  makes  it  competent  for  the  state  to  devise,  adopt,  and  en- 
force any  new  regulation  or  restriction,  not  clearly  forbidden 
by  the  Constitution,  which  it  believes  to  be  expedient  under 
the  peculiar  circumstances  with  which  it  is  sought  to  deal. 
The  spirit  which  pervades  the  police  power  is  closely  related 
to  that  which  is  embodied  in  the  common-law  maxim,  "  Sic 
utere  tuo  aliemum  non  l«das."  The  liberty  of  the  individual 
may  always  be  restrained  where  its  unregulated  exercise  be- 
comes a  source  of  danger  or  injury  to  the  society  of  which 
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that  individual  is  a  member.  "  As  floon  as  any  part  of  a 
person's  conduct  affects  prejudicially  the  interests  of  others, 
society  has  jurisdiction  over  it."  Mill  on  Liberty,  chapter 
4.  See,  also,  Powell  v.  Commonwealth,  114  Pa.  265  (7 
AtL  913,  60  Am.  Rep.  350) ;  Oil  City  v.  Trad  Co.  151  Pa. 
464  (25  AU.  124,  18  Am.  St.  Rep.  770);  CrowUy  v. 
Christensen,  137  U.  S.  89  (11  Sup.  Ct  13,  34  L.  Ed.  620) ; 
Jamieson  v.  Oil  Co.,  128  Ind.  566  (28  N.  R  76,  12  L.  R 
A.  652) ;  Oarrett  v.  Mayor,  47  La.  Ann.  630  (17  South, 
238);  Stone  v.  Mississippi,  101  U.  &  814  (25  L.  Ed. 
1079) ;  State  v.  Tower,  185  Mo.  Sup.  79,  (84  &  W.  10, 
68  L.  R  A.  402.) 

Of  course,  it  must  be  kept  in  mind  that  the  police  power, 
like  all  other  powers  of  the  state,  is  subordinate  to  the  Consti- 
tution, and  if  the  Legislature,  under  the  guise  of  police 
regulation,  transgress  the  express  or  clearly  implied  limits 
drawn  by  the  Constitution  the  courts  will  hold  the  act  void 
and  of  no  effect  But  this  authority  of  the  court  involves 
a  duty  of  the  most  delicate  and  responsible  character,  and, 
as  we  have  abeady  said,  is  to  be  exercised  in  no  doubtful 
case.  The  court  is  not  to  substitute  its  own  ideas  for  those 
of  the  Legislature  as  to  the  propriety,  wisdom,  or  justice  of 
the  statute.  It  must  not  arrogate  to  itself  superior  knowl- 
8dge  of  the  public  needs,  nor  assume  to  prescribe  remedies 
for  public  ills.  Cases  may  perhaps  be  found  where  this 
fundamental  distinction  has  apparently  been  overlooked,  thus 
affording  some  measure  of  support  for  the  proposition  ad- 
vanced by  coimsel  that  "  the  validity  of  the  statute  depends 
upon  the  question  whether  it  is  a  measure  for  the  public 
good."  The  adoption  of  such  a  rule  would  be  to  transfer  the 
lawmaking  power  to  the  judiciary  and  work  the  utter  elimina- 
tion of  the  legislative  department  as  a  co-ordinate  branch  of 
the  government  The  courts  do  not  sit  to  revise  or  review 
l^slative  action,  and  if  they  hold  an  act  invalid  it  is  be- 
cause the  Legislature  has  failed  to  keep  within  ike  express 
or  clearly  implied  limitations  of  the  Constitution.    A  court 
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has  no  right  to  declare  an  act  invalid  solely  because  of  unjust 
and  oppressive  provisions,  or  because  it  is  supposed  to  violate 
the  natural,  social,  or  political  rights  of  the  citizen,  unless 
it  can  be  shown  that  such  injustice  is  prohibited  or  such 
rights  guaranteed,  by  the  Constitution.  Except  when  the 
Constitution  has  imposed  limits  upon  the  legislative  power, 
it  must  be  considered  practically  absolute.  Neither  are 
the  courts  at  liberty  to  declare  an  act  void  merely  because  in 
their  judgment  it  is  opposed  to  the  spirit  of  the  Constitution. 
They  must  be  able  to  point  out  the  specific  provision,  ex- 
pressed or  clearly  implied  from  what  is  expressed,  which  the 
act  violates.  Cooley's  Constitutional  Limitations,  chapter  7, 
Winter  v.  Jones,  10  Ga.  190  (54  Am.  Dec  379.) 

The  duty  to  keep  within  the  constitutional  limits  of  its 
jurisdiction  is  no  less  binding  upon  the  court  than  upon  the 
Legislature.  It  is  a  settled  proposition  that  the  fourteenth 
amendment  to  the  federal  Constitution  was  not  intended  to 
limit  or  hamper  the  states  in  the  exercise  of  their  police 
powers.  Mugler  v.  Kansas,  123  TJ.  S.  623  (8  Sup.  Ct.  273, 
31  L.  Ed.  205)  ;  In  Be  Kennler,  136  U.  S.  436  (10  Sup.  Ct. 
930,  34  L.  Ed.  519)  ;  Ex  parte  Converse^  137  U.  S.  624  (11 
Sup.  Ct.  191,  34  L.  Ed.  796)  ;  Powell  v.  Pennsylvania,  127 
U.  S.  678  (8  Sup.  Ct,  992, 1257,  32  L.  Ed.  253).  Consider- 
ing a  statute  like  our  Code,  section  2071,  the  Minnesota^ 
court  declares  it  to  be  "  a  police  regulation  intended  to  pro- 
tect life,  person,  and  property  by  securing  a  more  carefid 
selection  of  servants  and  a  more  rigid  enforcement  of  their 
duties  by  railroad  companies."  MiJckelson  v.  Truesdale,  63 
Minn.  137  (65  N.  W.  260).  Nor  is  this  protection  confined 
to  the  employes  alone.  It  tends  as  well  to  increase  the  safety 
of  the  millions  of  people  and  the  vast  aggregate  of  property 
daily  transported  by  these  companies,  and  the  public  interest 
is  directly  subserved  and  promoted  by  every  reasonable  rule 
or  device  by  which  negligence  in  such  business  is  lessened  or 
prevented.  The  Ohio  court,  discussing  a  similar  statute  of 
that  state,  has  said  that  the  liability  is  not  created  for  the 
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benefit  of  the  employes  alone,  but  has  its  reason  and  founda- 
tion in  public  necessity  and  policy.  Railroad  Co.  v  Spongier, 
44  Ohio  St.  471  (8  N.  E.  467,  58  Am.  Rep.  833),  See 
also,  Kane  v.  Railroad  Co.,  138  Fed.  681  (67  C.  C.  A.  653, 
68  L.  R  A.  788.) 

VI.  Assuming,  then,  that  the  statute  is  not  to  be 
avoided  as  class  legislation,  or  as  depriving  railway  corpora- 
tions of  the  equal  protection  of  the  laws,  let  us  inquire 
whether  it  is  of  such  manifestly  arbitrary  and 
unreasonable  character  that  it  cannot  be  justi- 
fied by  reference  to  the  police  jlower?  For  several  reasons 
we  are  constrained  to  answer  this  inquiry  in  the  negative: 
(1)  It  should  be  kept  in  view  at  all  stages  of  this  dis- 
cussion that  the  enactment,  the  validity  of  which  is  denied 
by  the  appellee,  is  an  attempt  by  the  Legislature  to  protect 
a  right  which  Code,  section  2071,  in  its  original  form,  con- 
ferred upon  railway  employes;  and  we  think  it  a  rule,  the 
soundness  of  which  cannot  be  successfully  denied,  that  where 
the  Legislature,  acting  within  its  constitutional  power,  pro- 
vides a  right  or  confers  a  benefit  which  did  not  before  exist, 
it  may,  in  its  discretion^  also  provide  that  no  contract  l^ 
which  that  right  or  benefit  may  be  waived,  lost,  or  impaired 
shall  be  of  any  validity  whatever.  For  instance,  having  given 
homestead  rights  to  heads  of  families  and  exemptions  to 
debtors  in  execution,  no  one  at  this  day  will  question  the 
power  of  the  Legislature  to  provide  that  any  contract  which 
in  its  judgment  may  serve  to  defeat  or  lessen  the  value  of 
the  right  so  created  shall  be  void.  The  authorities  upon  this 
and  kindred  propositions  are  too  numerous  and  familiar  to 
require  citation.  Congress,  having  provided  pensions  and 
bounties  for  the  benefit  of  persons  performing  military  ser- 
vice, may  lyiake  invalid  any  contract  by  which  the  soldier 
agrees  to  pay  more  than  a  certain  fixed  sum  to  his  attorney 
for  assistance  rendered  in  establishing  his  right  to  the  benefit 
thus  created,  and  may  even  make  it  a  crime  for  the  attorney 
to  demand  or  receive  more  than  the  statutory  fee,  even  though 
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he  demands  or  receivoB  no  more  than  he  has  reasonably 
earned.  Frisbis  v.  United  States,  157  U.  S.  160  (15  Sup.  Ct 
586,  39  L.  Ed.  657.)  As  we  have  already  noted,  the  validity 
of  the  statute  abolishing  the  fellow  servant  rule  in  the  interest 
of  railway  employes  has  been  fully  established  in  both  state 
and  federal  courts,  and  in  our  judgment  the  amendment  of 
1898  was  a  legitimate  exercise  of  the  inherent  power  of  the 
Legislature  to  protect  the  right  which  it  had  created.  That 
the  act  is  reasonably  adapted  to  affect  its  ostensible  purpose 
to  prevent  an  improvident  waiver  or  surrender  by  the  em- 
ploy6  of  the  right  conferred  upon  him  by  the  law  can  hardly 
be  questioned.  Without  some  limitation  upoA  the  right  of 
contract  a  law  imposing  liability  upon  the  employer  in  favor 
of  the  employe  would  be  of  no  practical  benefit  to  the  latter; 
for,  in  the  absence  of  any  restriction,  the  natural  and  cer- 
tain recourse  of  the  employer  would  be  to  make  the  waiver 
of  such  benefit  a  condition  of  every  contract  of  employment 
Possibly,  even  without  a  statute,  such  waiver  would  be  held 
void  on  grounds  of  public  policy,  but  that  fact  does  not  nega- 
tive the  propriety  or  validity  of  protective  legislation. 

It  was  in  view  of  this  situation  that  our  lawmakers  sought, 
both  in  the  original  act  and  in  the  amendment,  to  fence 
against  the  frustration  of  its  purpose  to  confer  a  substantial 
benefit  upon  a  large  class  of  citizens  engaged  in  a  hazardous 
quasi  public  employment.  That  the  appellee's  Relief  De- 
partment was  devised  to  require  or  induce  its  employes  to 
pool  their  contributions,  and  through  the  medium  of  an  insur- 
ance or  benefit  fund,  made  up  chiefly  by  deductions  from 
their  wages,  pay  their  own  losses,  and  thus  in  some  degree 
relieve  the  corporation  from  the  liability  imposed  by  the 
statute,  is  not  seriously  disputed.  Under  the  original  statute 
this  contract  did  not  constitute  U  restriction  upon  the  liability 
of  the  corporation  because,  as  held  by  us  in  the  cases  of  Don- 
ald and  Maine,  the  employe  who  became  a  member  of  the 
Relief  Department  retained  the  option  to  pursue  his  action 
for  damages  or  accept  the  alternative  relief  afforded  by  the 
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department  But  the  Legislature  might  not  unreasonably 
believe  and  evidently  did  believe  that  such  contract,  even  if 
as  a  technical  legal  proposition  it  did  not  restrict  the  cor- 
porate liability,  operated  to  lessen  the  value  of  the  benefit 
conferred  by  the  statute.  Entertaining  such  view,  the  enact- 
ment of  the  amendment  of  1898  was  a  natural  and  appro- 
priate measure  to  prevent  the  indirect  defeat  of  the  benevo- 
lent purpose  of  the  original  statute.  Our  decisions  upon  the 
statute  as  at  first  enacted  could  have  no  affect  to  prevent  fur- 
ther legislation  upon  the  subject  So,  too,  it  may  well  be 
said  that  if  the  Legislature  believed  that  by  reason  of  the  re- 
lations between  the  employer  and  employe,  or  by  reason  of  the 
peculiar  circumstances  liable  to  surround  the  latter  when 
called  upon  to  exercise  his  option,  the  practical  operation  of 
the  relief  plan  might  be  to  relieve  the  company  from  its  statu- 
tory liability  without  a  corresponding  adequate  benefit  to  the 
employe,  then  an  amendment  specifically  including  the  relief 
contract  within  the  prohibition  of  the  statute  would  not  be  an 
unreasonable  stretch  of  legislative  power.  Nor  is  this  legis- 
lative view  of  the  necessity  or  propriety  of  the  amendment 
wholly  without  f oimdation.  The  average  railway  employe  is 
not  a  man  of  wealth.  More  often  than  otherwise  his  total 
possessions,  if  any,  are  represented  by  a  modest  home,  and  he 
depends  upon  his  wages  to  meet  his  current  living  expenses. 
If  he  has  a  family,  they,  too,  are  dependent  upon  his  earn- 
ings. If  severely  injured,  the  pain  from  his  wounds,  the 
anxiety  for  his  dependent  family,  the  pressure  of  his  immedi- 
ate needs,  are  not  conducive  to  calm  and  businesslike  refiec- 
tion  upon  what  may  prove  to  be  a  matter  of  great  importance 
to  him  and  those  who  look  to  him  for  support.  The  immedi- 
ate aid  which  the  Relief  Department  offers,  may,  under  such 
circumstances,  assume  an  exaggerated  importance  in  his  eyes, 
and  in  his  weakness  and  distress  lead  him  to  accept  a  benefit 
inferior  to  that  which  he  might  otherwise  be  entitled  to  re- 
cover. Moreover,  the  Legislature  may  well  have  believed 
that  while  membership  in  the  relief  department  was  entirely 
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voluntar)',  in  the  legal  sense  of  the  word,  it  was  still  possible 
for  the  employer,  by  making  the  tenure  of  service  more 
secure  to  those  who  became  members,  to  bring  to  bear  an 
influence  in  that  direction  savoring  of  moral  coertion.  That 
the  possibility  of  this  pressure  upon  the  laborer  is  not  entirely 
the  creature  of  imagination  finds  support  in  appellee's  argu- 
ment, where  aU  employes  who  refuse  to  enter  the  Relief 
Department  are  classified  as  belonging  to  the  "thoughdess 
and  improvident  class  "  of  persons  whom  railway  companies 
try  to  avoid,  and  are  the  "  first  to  go  "  whenever  the  service 
is  to  be  cut  down.  Conceding  that  it  is  beyond  the  power 
of  the  state  to  take  from  the  employer  the  right  to  discharge 
his  employ^,  or  from  the  employ^  the  equal  right  to  leave 
the  service  of  his  employer,  with  or  without  cause,  subject^ 
of  course,  to  any  legitimate  claim  for  damages  for  violation 
of  contract,  it  is  none  the  less  true  that  the  state  may  still 
properly  provide  that  no  contract  into  which  the  employer 
invites  his  employe,  imder  the  express  or  implied  threat  that 
his  refusal  will  mark  him  as  the  first  to  be  discharged  from 
employment,  shall  be  of  any  avail  as  a  defense  to  an  action 
for  the  enforcement  of  a  statutory  liabilily  created  for  his 
benefit 

(2)  The  relations  between  employer  and  employe  are 
and  always  have  been  recognized  as  proper  subjects  of  police 
regulation ;  but  recent  years,  with  the  extraordinary  changes 
wrought  in  industrial  aflFairs,  have  given  that  phase  of  our 
law  peculiar  prominence.  New  social  and  economic  condi- 
tions have  demanded  and  received  the  attention  of  law- 
makers and  courts.  Employer  and  employe  do  not  stand  in 
the  same  relative  positions  which  they  occupied  before  the 
various  lines  of  industry  became  concentrated  in  compara- 
tively few  hands,  and  before  workers  were  marshaled  into 
such  vast  armies  that  employers  must  of  necessity  deal  with 
them  in  masses  rather  than  as  individuals.  These  changes 
have  not  been  accomplished  without  serious  friction  between 
wage  payers  and  wage  earners.     Where  the  blame  or  respon- 
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sibility  rests  is  not  for  us  to  consider.  The  condition  has 
existed  and  still  exists^  and  neither  Legislature  nor  courts 
can  with  propriety  ignore  it.  In  every  industry  employing 
any  considerable  amount  of  labor  the  employes  are  organized 
for  associated  eflFort,  seeking  to  maintain  or  increase  labor's 
share  of  the  wealth  it  assists  in  producing.  Employers  are 
likewise  organized  to  check  or  offset  the  power  and  influence 
of  associated  labor.  Strikes  and  lockouts  are  by  no  means 
uncommon,  and  no  year  goes  by  when  some  one  or  more  of 
these  contests  does  not  assume  formidable  proportions,  dis- 
turbing the  peace  and  good  order  of  society  and  inflicting 
injury  of  a  most  serious  nature  upon  all  lines  of  business. 
The  tying  up  for  a  single  day  of  a  single  railroad  system 
is  attended  by  grave  inconvenience  and  loss  to  the  public, 
while  anything  like  a  general  suspension  of  trafiic  is  produc- 
tive of  immediate  and  widespread  calamity.  So  close  and 
vital  is  the  dependence  of  the  public  welfare  upon  harmony 
between  labor  and  capital  that  the  Legislature  may  well  exer- 
cise a  liberal  discretion  in  the  enactment  of  measures  to  sup- 
press and  guard  against  every  influence  which  tends  to  pro- 
mote discontent  or  discord  between  them.  This  truth  has 
already  challenged  general  attention  and  has  found  expres- 
sion in  the  statutes  and  court  decisions  of  every  state  of  our 
Union.  Among  the  legislative  measures  recognizing  the  pro- 
priety, if  not  the  necessity,  of  laws  for  the  protection  and 
promotion  of  the  interests  of  labor,  we  may  mention  those 
providing  for  the  establishment  of  bureaus  of  labor,  for  pref- 
erence to  claims  for  labor  in  the  settlement  of  insolvent 
estates,  for  laborer^s  liens,  for  the  employer's  liability  for  per- 
sonal injuries  to  employes,  for  the  screening  and  weighing 
of  coal  as  a  basis  of  miner^s  wages,  for  compulsory  payment 
of  wages  at  frequent  or  regular  intervals,  limiting  the  hours 
of  labor,  allowing  attorney's  fees  in  actions  for  the  recovery 
of  wages,  forbidding  the  payment  of  wages  in  store  orders 
or  other  paper  not  redeemable  in  money,  and  invalidating  the 
assignment  of  wages  before  they  are  earned.     These  are  but 
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samples  of  the  many  which  might  be  enumerated  of  laws 
abeady  in  existence  in  many  of  the  states,  and  the  volume 
and  variety  of  such  legislation  is  rapidly  increasing.  Some 
of  these  experiments  may  be  crude  and  of  doubtful  expedi- 
ency, and  others  may  be  marred  by  fatal  defects;  but  the 
general  movement  of  which  they  mark  the  progress  is  proof 
of  the  urgency  of  the  demand  for  an  adjustment  of  the  law 
to  meet  new  and  unprecedented  conditions.  It  is  true  that 
some  of  these  measures  have  been  invalidated  in  certain  juris- 
dictions as  unconstitutional,  while  in  others  they  are  sus- 
tained. Indeed,  it  is  not  strange  that  in  dealing  with  untried 
conditions  Legislatures  should  have  occasionally  exceeded 
their  constitutional  power,  nor  is  it  strange  if  courts  in  their 
conservatism  should  sonaetimes  have  failed  to  give  due  con- 
sideration to  the  thought  that  radical  changes  in  circum- 
stances affecting  the  public  welfare  may  justify  the  applica- 
tion of  remedies  which  under  former  conditions  would  have 
been  rightfully  held  arbitrary  and  unreasonable. 

We  cannot  undertake  to  collate  the  conflicting  prece- 
dents, or  determine  the  mere  numerical  preponderance  of  the 
authorities.  After  a  thorough  examination  of  the  cases  we 
are  satisfied  that  the  present  current  of  authority  tends  to 
uphold  all  reasonable  provisions  for  the  protection  of  labor, 
and  that  Code,  section  2071,  is  fairly  within  the  scope  of 
the  powers  of  the  state.  We  are  not  impressed  with  the  sug- 
gestion, made  by  some  courts  which  condemn  such  legisla- 
tion on  the  theory  that  it  is  an  offensive  imputation  upon  the 
manhood  and  independence  of  the  laborer  to  thus  assume 
that  he  needs  the  special  guardianship  and  protection  of  the 
law.  This  easy  method  of  argument  would  wipe  out  most  of 
our  statutes.  Generally  speaking,  all  law  is  made  to  protect 
man  against  undue  advantage  at  the  hands  of  other  men,  and 
the  chief  justification  for  legislation  upon  matters  of  personal 
and  property  right  is  the  fact  that  men  do  not  and  cannot 
always  deal  on  equal  footing.  Under  no  circumstances  is  this 
inequality  more  frequent  than  in  the  relations  between  em- 
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ployer  and  employe  under  modem  conditions.  Indeed,  in 
this  inequality  of  advantage  is  found  the  only  justification 
for  any  of  the  many  labor  laws  to  which  we  have  referred. 
This  condition,  as  affording  sufficient  basis  for  the  exercise 
of  police  regulation,  has  often  been  recognized  by  the  courts. 

In  Holden  v.  Hardy,  169  U.  S.  366,  (18  Sup.  Ct  383, 
42  L.  Ed.  780,)  the  Supreme  Court  of  the  United  States 
in  sustaining  a  statute  regulating  the  hours  of  labor  in  mines 
and  making  it  a  penal  offense  to  disregard  its  termB^  says: 
"The  Legislature  has  recognized  the  fact,  which  the  experi- 
ence of  legislators  in  many  states  has  corroborated,  that  the 
proprietors  of  these  establishments  and  their  operatives  do 
not  stand  upon  an  equality,  and  that  their  interests  are  to  a 
certain  extent  conflicting.  The  former  naturally  desire  to 
obtain  as  much  labor  as  possible  from  their  employes,  while 
the  latter  are  often  induced  by  the  fear  of  discharge  to 
conform  to  regulations  which  their  judgment,  fairly  exer- 
cised, would  pronounce  to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors  lay  down  the 
rules  and  the  laborers  are  practically  constrained  to  obey 
them.  In  such  cases  self-interest  is  often  an  unsafe  guide 
and  the  legislature  may  properly  interpose  its  authority. 
.  .  .  But  the  fact  that  both  parties  are  of  full  age  and 
competent  to  contract  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere,  where  the  parties  do  not 
stand  upon  an  equality,  or  where  the  public  health  demands 
that  one  party  to  the  contract  shall  be  protected  against  him- 
self. The  state  still  retains  ail  interest  in  his  welfare,  how- 
ever reckless  he  may  be.  The  whole  is  no  greater  than  the 
sum  of  all  its  parts,  and  when  the  individual  health,  safety, 
and  welfare  are  sacrificed  or  neglected  the  state  must  suffer." 

Sustaining  the  validity  of  an  act  requiring  certain  cor- 
porations to  pay  off  their  laborers  in  money  and  at  specified 
short  intervals,  the  Supreme  Court  of  Rhode  Island  uses 
this  language:  "  If  it  be  said  that,  however  rich  and  power- 
ful corporations  may  be  and  however  poor  and  weak  their 
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employes,  the  latter  are  not  obliged  to  work  for  the  former, 
and  if  they  choose  to  work  for  the  corporations  they  can,  but 
for  chapter  918,  make  such  agreements  as  they  see  fit  and 
thus  protect  themselves,  then  it  can  be  replied  that  poverty 
and  weakness  can  wage  but  an  unequal  contest  with  corporate 
wealth  and  power,  and  that  the  Legislature,  in  granting  valu- 
able powers  and  privileges,  might  be  willing  to  do  it>  or  if 
already  granted  to  continue  them,  if  it  has  retained  the  power 
to  amend  such  original  grant,  only  on  condition  of  minimiz- 
ing the  corporate  power  to  drive  hard  bargains  with  their 
employes,  who  too  often,  in  the  sharp  and  bitter  competition 
for  work,  have  to  submit  to  such  terms  and  conditions  as 
their  employers  see  fit  to  prescribe/'  State  v.  Brown,  18 
R  I.  16,  (25  Atl.  246,  17  L.  R  A.  856.) 

The  state  of  Tennessee  has  a  statute  by  which  employers 
of  labor  who  issue  store  orders  or  script  in  payment  for 
labor  are  required  to  redeem  the  «ame  in  money  if  de- 
manded, any  agreement  or  contract  to  the  contrary  notwith- 
standing. This  provision  was  upheld  by  the  Supreme  Court 
of  that  state  in  an  able  and  exhaustive  opinion  as  within 
the  proper  limits  of  the  police  power.  Among  other  reasons 
stated  in  support  of  this  view  the  court  says :  "  The  Legis- 
lature evidently  deemed  the  laborer  at  some  disadvantage 
under  the  existing  laws  and  customs,  and  by  this  act  under- 
took to  ameliorate  his  condition  in  some  measure  by  enabling 
him,  at  his  election  and  at  a  proper  time,  to  demand  and 
receive  his  unpaid  wages  in.  money,  rather  than  in  something 
less  valuable.  Its  tendency,  though  slight  it  may  be,  is  to 
place  the  employer  and  employe  on  equal  ground  in  the 
matter  of  wages,  and  so  far  as  calculated  to  accomplish  that 
end  it  deserves  commendation."  Harbison  v.  Iron  Co.,  103 
Tenn.  421  (53  S.  W.  955,  56  L.  R  A.  316,  76  Am.  St.  Eep. 
682).  On  appeal  to  the  Supreme  Court  of  the  United 
States  this  judgment  was  affirmed.  The  opinion  written  by 
Shiras,  J.,  expressly  quotes  from  and  readopts  the  opinion 
of  the  Tennessee  court  as  being  "  so  full  and  satisfactory  " 
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as  to  make  it  unneoessary  to  again  go  over  the  groimcL    Iron 
Co.  V.  Harbison,  183  U.  S.  13  (22  Sup.  Ct  1,  46  L.  Ed.  55). 

Following  the  same  line  of  thought,  the  Supreme  Court 
of  Vermont  upholds  a  statute  which  in  effect  forhids  a  rail- 
way employe  to  contract  for  the  assumption  of  risk  of  a  haz- 
ardous appliance  or  unsafe  place  to  woric,  saying:  "If  it 
be  objected  that  the  statute,  when  thus  read,  deprives  the 
laborer  of  his  right  to  make  his  own  contracts,  the  answer 
is  to  be  found  in  the  principle  that  the  state  has  the  right 
to  protect  its  poor  and  helpless,  even  to  that  extent  if  need 
be.  Such  is  the  basis  of  the  decisions  that  uphold  the  Utah 
labor  law  restricting  the  hours  of  mining  work  to  eight  hours 
per  day,  statutes  that  forbid  the  employment  of  children  in 
certain  callings,  the  store  order  acts,  and  the  statutes  against 
usury,  in  defense  of  the  last-named  of  which  this  court  held, 
some  20  years  ago,  that  even  a  release  under  seal  given  by 
the  borrower  at  the  time  of  the  loan  did  not  bar  his  right 
to  recover  the  unlawful  rate,  declaring  that  the  statute  was 
intended  for  the  protection  of  the  weak  against  the  strong, 
and  public  policy  requires  that  it  should  not  be  evaded  nor 
its  force  abated.  Everybody  knows  that  there  are  large 
classes  who  get  their  living  from  day  to  day  in  such  service 
as  that  in  which  plaintiff  was  engaged,  who  must  work  where 
they  are  working  and  keep  their  job  at  all  hazards,  if  they 
would  not  bring  themselves  and  their  families  to  want.  To 
say  to  such,  '  If  you  do  not  like  the  conditions,  you  may 
quit,^  is  often  only  a  heartless  mockery."  B.  B.  t?.  Kilpat* 
rick,  74  Vt  288,  (52  Ad.  531,  93  Am-  St  Eep.  887.) 

Mr.  Freund,  addressing  himself  to  the  objection  that 
such  statutory  restrictions  deprive  the  laborer  himself  of 
liberty  of  contract,  says  the  "  argument  is  fallacious  in  the 
case  of  wage  contract  where  the  voluntary  assumption  by 
one  may,  through  stress  of  competition,  force  others  to  as- 
sume the  same  burden  against  their  will."  Ereund  on  Police 
Power,  section  500-503.  See,  also,  Keating,  J.,  in  Archer 
V.  James,  2  Best  &  S.  73 ;  and  Byles,  J.,  in  same  case,  page 
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82.  In  the  very  recent  case  of  Lochner  v.  New  York  (de- 
cided by  the  Supreme  Court  of  the  United  States)  reported 
in  198  TJ.  S.  46,  25  Sup.  Ct.  539,  49  L.  Ed.  937,  a  statute 
prohibiting  owners  and  proprietors  of  bakeries  from  requir- 
ing or  permitting  employ&  to  labor  more  than  10  hours  per 
day  and  making  a  violation  of  this  provision  punishable  as 
a  public  offence,  was  by  a  majority  decision  held  to  be  an 
unconstitutional  interference  with  liberty  of  contract.  The 
case  is  not  parallel  in  fact  or  principle  with  the  one  at 
bar,  but  it  is  worthy  of  note  that  four  of  the  nine  members 
of  that  court  unite  in  a  vigorous  dissent,  holding  that  even 
such  drastic  legislation  is  clearly  vrfthin  the  police  power  of 
the  state. 

In  recognizing  the  soundness  of  the  views  expressed  by 
the  cited  authorities,  we  do  not  say,  nor  is  it  necessary  to 
believe,  that  the  employer  is  actuated  by  a  wanton  or  oppres- 
sive spirit  It  is  enough  to  say  that  he  is  human^  and  as 
such  is  therefore  only  hnmanly  and  naturally  inclined  fo 
exact  a  profitable  bargain  if  the  opportunity  offers,  just  as 
the  laborer  himself  is  ready  to  take  advantage  of  favoring 
circumstances  to  exact  the  highest  wage.  But  the  oppor- 
tunities are  not  equal.  The  employer,  as  a  rule,  has  some 
store  of  capital  to  stand  between  him  and  immediate  want 
if  business  grows  slack  or  suspends,  while  the  average  laborer 
has  little  or  no  reserve  for  the  proverbial  "  rainy  day,"  and 
sooner  or  later  must  accept  the  terms  which  are  offered  him. 
It  is  with  this  condition  in  view  that  the  Legislature  has 
enacted  the  statute  under  consideration  for  the  purpose  of 
preserving  as  near  as  possible  that  equality  of  advantage  to 
both  parties  which  is  essential  to  the  general  good,  and,  as 
is  well  said  in  the  Harbison  case,  supra,  "  this  alone  com- 
mends the  act  as  a  valid  police  regulation."  To  same  effect, 
see  Hancock  v.  Yaden,  121  Ind.  366  (23  N.  E.  253,  6  L. 
R.  A.  576,  16  Am.  St.  Rep.  396). 

(3)  The  right  of  the  state  to  regulate  liberty  of  con- 
tract is  peculiarly  applicable  to  corporations.     That  corpora- 
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tionfl  are  entitled  to  the  equal  protection  of  the  lawe  has 
11.  RnsuuvTioR      already  been  shown,  but  this  does  not  mean 
TtoHf.  that  corporations  and  natural  persons  stand  in 

the  same  relation  to  the  power  which  inheres  in  the  state  to 
regulate  their  conduct  or  methods  of  business.  The  distinc- 
tion between  them  is  fundamental  and  ineradicable.  The 
natural  persdn  has  certain  inalienable  rights,  for  which  he 
is  not  indebted  to  organized  society.  He  is  bom  to  tiiem. 
The  constitution  and  laws  recognize  them  and  provide  safe- 
guards for  them,  but  do  not  create  them.  The  corporate  per- 
son has  no  rights  except  those  with  which  it  is  endowed  by 
the  lawmaking  power,  and  the  power  of  creation  necessarily 
implies  the  power  of  regulation.  See  Bailroad  v.  Bristol, 
151  U.  S.  556  (14  Sup.  Ct  437,  38  L.  Ed.  269) ;  Bailr 
road  V.  Paul,  173  U.  S.  404  (19  Sup.  Ct.  419,  43  L. 
Ed,  746) ;  Bailroad  v.  Matthews,  174  U.  S.  96  (19  Sup. 
Ct,  609,  43  L.  Ed.  909) ;  Hooper  v.  California,  155  U. 
S.648  (15  Sup.  Ct  209,  39  I*  Ed.  297);  Insurance  Co. 
V.  Daggs,  172  U.  S.  557  (19  Sup.  Ct  281,  43  L.  Ed. 
552) ;  Dayton  v.  Iron  Co.,  183  TJ.  S.  23  (22  Sup.  Ct  5 
46  L.  Ed.  61) ;  Insurance  Co.  v.  Needles,  113  U.  S.  574 
(5  Sup.  Ct  681,  28  L.  Ed.  1084)  ;  Sinking  Fund  Cases,  99 
U.  S,  700  (25  L.  Ed.  496) ;  Herrick  v.  Bailroad,  31  Minn. 
11  (16  N.  W.  413,  47  Am.  Rep.  771) ;  State  v.  Brovon,  18 
R.  L.  16  (25  AtL  246,  17  L.  R  A.  856) ;  Bailroad  Co.  v. 
Lyon.  123  Pa.  140  (16  AtL  607,  2  L.  R  A.  489,  10  Am. 
St  Rep.  517) ;  StaU  v.  Peel  S.  C.  Co.,  36  W.  Va,  802,  (15 
S.  E.  1000,  17  L.  R  A.  385) ;  Bailroad  v.  Paul,  64  Ark. 
83  (40  S.  W.  705,  37  L.  R.  A.  504,  62  Am.  St  Rep.  154) ; 
Tullis  V.  Bailroad,  176  U.  S.  353  (20  Sup.  Ct  136,  44  L. 
Ed.  192) ;  Skinner  v.  Oamett  (C,  C.)  96  Fed,  735;;  U.  P. 
B.  B.  V.  M.  C.  B.  B.,  128  Fed.  238  (64  C.  C.  A.  348) ; 
Commonwealth  v.  Bailroad,  129  Pa,  324;  Iron  Co.  v.  Harbi- 
son, 183  U.  S,  13  (22  Sup,  Ct,  1,  46  I*  Ed,  55) ;  8.  C. 
Street  B.  B.  v.  Sioux  City,  78  Iowa,  746. 

It  is  true  that  in  some  of  the  foregoing  cases  special 
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prominence  is  given  to  an  express  reservation  of  power  in 
the  state  to  amend  or  repeal  corporate  charters,  a  rule  the 
applicability  of  which  to  the  present  controversy  we  need  not 
consider;  but  the  Supreme  Court  of  the  United  States,  which 
upheld  that  contention  in  Railroad  v.  Paul,  supray  ad- 
vances another  step  in  the  later  case  of  Iron  Co.  v.  Har- 
bison, supra,  and  announces  the  rule  that  irrespective  of 
the  right  of  charter  amendment  the  state  is  vested  with  power 
to  enact  such  legislation.  It  says :  ^^  It  is  true  that  stress 
was  laid  in  the  opinion  in  that  case  (Paul  v.  Railroad  Co.) 
on  the  fact  that  in  the  Constitution  of  the  state  the  power  to 
amend  corporate  charters  was  reserved  to  the  state,  and  it 
is  asserted  that  no  such  provision  exists  in  the  present  case. 
It  is  also  true  that^  inasmuch  as  the  right  to  contract  is  not 
absolute  in  every  matter,  but  may  be  subjected  to  the  re- 
straints demanded  by  the  safety  and  welfare  of  the  state  and 
its  inhabitants,  the  police  power  of  the  state  may,  vrfthin  well- 
defined  limitations,  extend  over  corporations  outside  and  re- 
gardless of  the  power  to  amend  charters."  Citing  Atchison 
V.  Matthews,  174  U.  S.  96,  (19  Sup.  Ct.  609,  43  L.  Ed.  909). 
The  same  question  was  broached  in  the  first  case  carried 
to  the  Supreme  Court  of  the  United  States  to  test  the  validity 
of  a  statute  abolishing  the  fellow-servant  rule  in  actions 
against  railway  companies.  To  the  objection  that  the  statute 
was  in  violation  of  the  fourteenth  amendment,  Field,  J., 
speaking  for  the  courts  replies :  "  The  plain  answer  to  this 
contention  is  that  the  liability  imposed  by  the  law  of  1874 
arises  only  for  injuries  subsequently  committed.  It  has  no 
application  to  past  injuries,  and  it  cannot  be  successfully 
contended  that  the  state  may  not  prescribe  the  liabilities 
under  which  corporations  created  by  the  laws  shall  conduct 
their  business  in  the  future,  where  no  limitation  is  placed 
upon  its  power  in  this  respect  by  their  charters.  Legislation 
to  this  effect  is  found  in  the  statute  books  of  every  state." 
Mackey  v.  Railroad,  supra;  Virginia  D.  Co.  v.  Crozer,  90 
Va.  126  (17  S.  E.  806,  44  Am.  St.  Rep.  893). 
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(4)  Nor  does  the  fact  that  the  corporation  18  the  crea- 
ture of  another  state  afford  it  any  advantage  in  this  respect 
Hooper  v.  California,  155  U.  S.  648  (15  Sup.  Ct.  207,  39 
L.  Ed.  297) ;  Insurance  Co.  v.  Daggs,  172  U.  S.  557  (19 
Sup.  Ct.  281,  43  L.  Ed.  552) ;  Daytcm  v. 
^h^^r""  Barton,  183  U.  S.  23  (22  Sup.  Ct  5,  4« 
CORPORA  ^   j,^    g^^^     j^  ^^^  Hooper  case  the  Court, 

sustaining  the  validity  of  a  statute  requiring  insurance 
companies  to  pay  the  full  sum  insured  in  case  of  loss, 
any  condition  or  stipulation  of  the  contract  to  the  con- 
trary notwithstanding,  says :  "  That  which  a  state  may  do 
with  a  corporation  of  its  own  creation,  it  may  do  with  for- 
eign corporations  admitted  into  the  state.  .  .  .  The 
power  of  a  state  to  impose  conditions  upon  foreign  corpora- 
tions is  certainly  as  extensive  as  the  power  over  domestic 
corporations."  Subject  alone  to  the  condition  that  the  regu- 
lation imposed  does  not  operate  upon  interstate  commerce 
or  otherwise  violate  the  provisions  of  the  federal  Constitu- 
tion, the  power  of  the  state  to  prescribe  the  terms  on  which 
foreign  corporations  may  do  business  within  it  jurisdiction 
is  unlimited.  The  fact  that  the  corporation  is  engaged  in 
interstate  conmierce  does  not  exempt  it  from  control  by  the 
state  in  respect  to  all  business  done  therein  not  directly  con- 
nected with  traflSc  between  the  states.  For  instance,  the 
local  statutes  pertaining  to  the  duty  to  fence  railway  tracks, 
imposing  liability  for  live  stock  killed  by  moving  trains  or 
for  damages  by  fire  set  out  by  engines,  regulating  speed  of 
trains  within  city  or  yard  limits,  abolishing  the  fellow-ser- 
vant rule,  requiring  the  redemption  of  unused  tickets,  and 
regulating  contracts  of  employment,  are  no  less  applicable 
to  foreign  corporations  engaged  in  interstate  commerce  than 
to  domestic  corporations  doing  only  a  local  business.  Smith 
V.  Alabama,  124  U.  S.  465  (8  Sup.  Ct  664,  31  L.  Ed. 
508) ;  Railroad  v.  Alabama,  128  U.  S.  96  (9  Sup.  Ct  28, 
82  L.  Ed.  352)  ;  Willfong  v.  Railroad,  116  Iowa,  551 ;  Railr 

road  V.  Murphey,  116  Ga.  870  (43  S.  E.  265,  60  L.  R.  A, 
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817) ;  Railroad  v.  New  York,  165  U.  S.  631  (17  Sup.  Ct. 
418,  41  Lw  Ed.  853) ;  State  v.  Railroad,  133  Ind.  85,  (32 
N.  K  817,  18  L.  R  A.  502) ;  Geer  v.  Connecticut,  161  U. 
S.  519  (16  Sup.  Ct  600,  40  L.  Ed.  793);  Railroad  v. 
Bolan,  169  U.  S.  133  (18  Sup.  Ct.  289,  42  L.  Ed.  688). 

(5)  Considered  from  the  standpoint  of  precedent 
alone,  we  think  the  weight  of  the  better  reasoned  cases  sup- 
ports the  conclusion  at  which  we  have  arrived.  Such  is  the 
manifest  force  and  effect  of  most  of  the  cases  already  cited. 
The  foUovrfng  additional  precedents,  selected  from  the  many 
found  among  the  decisions  of  recent  date,  indicate  something 
of  the  extent  to  which  the  power  to  regulate  and  restrict  the 
right  of  contract,  and  more  especially  between  employer  and 
employe,  has  been  upheld.  In  citing  them,  it  is  proper  to 
suggest  that  the  decision  of  the  question  before  us  does  not 
require  us  to  adopt  all  the  conclusions  reached  in  these  cases 
or  all  of  the  reasoning  on  which  they  are  based.  They  are 
in  point,  however,  as  illustrating  the  trend  of.  judicial 
thought,  and  the  gradually  extending  application  of  the  po- 
lice power  in  the  interest  of  the  general  welfare^ 

In  Maryland  a  statute  requiring  operators  of  coal  mines 
to  pay  the  wages  of  employes  in  money  and  at  stated  inter- 
vals, and  restricting  the  right  of  operators  to  contract  for 
payment*  of  such  wages  in  merchandise,  has  been  upheld. 
Shaffer  v.  U.  M.  Co.,  55  Md.  74.  A  similar  statute  in  In- 
diana has  been  held  valid.  Hancock  v.  Yaden,  121  Ind.  366 
(23  N.  E.  253, 16  Am.  St  Eep.  396).  The  same  court,  in  a 
very  recent  case,  sustains  the  validity  of  a  statute  which  pro- 
hibits the  assignment  of  claims  for  wages  not  yet  earned. 
International  Co.  v.  Weissinger,  160  Ind.  349  (65  N.  E. 
521,  65  L.  R  A.  599,  98  Am.  St  Rep.  334).  A  statute  of 
the  United  States  making  it  unlawful  to  pay  any  seaman 
wages  in  advance,  or  to  pay  such  wages  to  any  other  per- 
son on  a  seaman's  account,  and  providing  that  such  payment 
in  advance  shall  not  absolve  the  employer  from  full  pay- 
ment after  the  wages  have  been  earned,  is  held  not  to  invade 
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any  right  guarantied  by  the  fourteenth  amendment  Pai- 
terson  v.  The  Eudora,  190  U.  S.  169,  (23  Sup.  Ct  821,  47 
L.  Ed.  1002).  The  court,  by  Brewer,  J.,  there  says: 
"  While  it  may  be  conceded  that,  generally  speaking,  among 
the  inalienable  rights  of  the  citizen  is  that  of  the  liberty  of 
contract,  yet  such  liberty  is  not  absolute  and  universal.  It 
is  within  the  undoubted  power  of  the  government  to  restrain 
some  individuals  from  all  contracts  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all  the  right  to  con- 
tract for  the  purchase  of  lottery  tickets^  to  the  minor  the 
right  to  assume  any  obligations  except  for  the  necessaries  of 
existence,  to  the  common  carrier  the  power  to  make  any  con- 
tract releasing  himself  from  negligence,  and,  indeed,  may 
restrain  all  in  any  employment  from  any  contract  in  the 
course  of  employment  which  is  against  public  policy.  The 
possession  of  this  power  in  no  manner  conflicts  with  the 
proposition  that,  generally  speaking,  every  citizen  has  a 
right  freely  to  contract  for  the  price  of  his  labor,  services, 
or  property." 

Statutes  have  been  sustained  which  invalidate  contracts 
to  waive  homestead  and  exemption  laws.  Curtis  v.  O'Brien, 
20  Iowa,  376;  Kneettle  v.  Newcomb,  22  N.  Y.  249  (78 
Am.  Dec.  186);  Moloney  v,  Newton,  85  Ind.  365  (44 
Am.  Rep.  46).  A  debtor  cannot  waive  stay  of  execution 
by  contract.  McLane  v.  Elmer,  4  Ind.  239.  Parties 
may  be  required  to  insert  the  words  "given  for  a 
patent "  in  promissory  notes  given  upon  such  consideration. 
New  V.  Walker,  108  Ind.  365  (9  N.  E.  386,  58  Am.  Hep. 
40)  ;  Herdie  v.  Roessler,  109  N.  Y.  127  (16  N.  E.  198). 
Parties  may  be  prohibited  from  contracting  to  pay  attorney's 
fees  for  the  collection  of  a  claim  against  them.  Churchman 
V.  Martin,  54  Ind.  380.  In  Vermont  it  has  been  held  that  a 
statute  which  forbids  a  railway  employe  to  contract  to  assume 
the  risk  of  hazardous  appliance  or  unsafe  place  to  work  is 
hot  unconstitutional.  Kilpatrick  v.  Railroad  Co.,  74  Vt 
288   (52  Atl.  531,  93  Am.  St  Rep.  887).     Stafford,  J., 
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speaking  for  the  court,  says:  "If  the  doctrine  of  assump- 
tion of  risk  is  to  he  regarded  as  contractual,  then  we  hold  that 
the  statutory  protection  cannot  be  bought  and  sold,  but  the 
policy  of  the  law  forbids  it  in  the  interest  of  public  welfare. 
•  .  •  The  Legislature  understood  this,  and  the  act  we 
are  considering  was  an  attempt  to  better  the  condition  of  that 
very  class  by  compelling  the  employers  to  yield  something 
of  profit  in  the  interest  of  humanity  and  to  save  the  lives 
and  limbs  of  his  workmen  by  adopting  safer  instruments  of 
labor.  It  seems  to  us  that  a  court  should  be  very  slow  to 
construe  the  beneficial  purpose  out  of  such  a  law  or  to  make 
it  of  no  effect  On  broad  lines  of  public  good  and  social 
progress  it  is  plain  that  such  legislation  must  be  largely 
looked  to  if  government  is  to  remain  firm  and  secure  in  the 
respect  and  affection  of  the  people." 

Massachusetts  having  already  a  statute  requiring  cer- 
tain corporations  to  pay  their  employes  in  money  in  weekly 
installments,  its  Legislature  submitted  to  the  Supreme  Court 
of  that  state  the  question  whether  such  provision  could  be 
constitutionally  extended  to  private  persons  and  partnerships. 
To  this  inquiry  the  court  responded,  and,  after  citing  approv- 
ingly many  of  the  cases  we  have  already  mentioned  aijd  the 
many  statutes  regulating  and  restricting  liberty  of  contract, 
announced  the  conclusion  that  such  legislation  is  not  a  viola- 
tion of  any  constitutional  guaranty.  Re  House  Bill  No. 
1,230,  163  Mass.  589  (40  K  E.  713,  28  L.  R  A.  844).  A 
provision  prohibiting  all  sales  of  corporate  stocks  to  be  de- 
livered in  the  future  is  not  a  violation  of  the  fourteenth 
amendment,  although  its  prohibition  includes  bona  fide  as 
well  as  gambling  transactions.  Otis  v.  Parker,  187  TJ.  S. 
606  (23  Sup.  Ct.  168,  47  L.  Ed.  323).  In  support  of  this 
holding  it  is  said:  "  Even  if  the  provision  before  us  should 
seem  to  us  not  to  have  been  justified  by  the  circumstances 
locally  existing  in  California  at  the  time  when  it  was  passed, 
it  is  shown  by  its  adoption  to  have  expressed  a  deep-seated 
conviction  on  the  part  of  the  people  concerned  as  to  the  policy 
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required.  Such  a  deep-seated  oanviction  is  entitled  to  great 
respect  If  the  state  thinks  that  an  admitted  evil  cannot  be 
prevented,  except  by  prohibiting  a  calling  or  a  transaction 
not  in  itself  objectionable,  the  court  cannot  interfere  unless 
in  looking  into  the  substance  of  the  matter,  it  is  a  clear,  un- 
mistakable infringement  of  ri^ts  secured  by  the  funda- 
mental law." 

From  a  general  review  of  the  authorities  Mr.  Freund 
says  (Police  Power,  sections  502,  503) :  "  The  general 
principle  of  police  regulation  of  the  liberty  of  contract  may 
perhaps  be  formulated  as  follows:  When  a  contractual  re- 
lation is  voluntarily  entered  into,  rights  and  obligations 
which  are  conformable  to  the  nature  of  the  relation  may  be 
defined  by  law  and  made  conclusive  upon  the  parties,  irre- 
spective of  the  stipulations  attempting  to  set  them  aside, 
especially  where  such  stipulations  involve  the  waiver  of 
valuable  present  rights,  or  where  they  are  virtually  imposed 
by  one  party  without  power  of  choice  on  part  of  the  other." 
The  case  of  Peel  Splint  Coal  Co.  v.  West  Virginia,  supra, 
aflSrms  the  validity  of  a  statute  prescribing  the  manner  of 
weighing  coal  in  determining  the  amount  of  a  miner's  earn- 
ings and  forbidding  payment  in  scrip  or  store  orders.  It 
is  true  that  this  affirmance  was  by  a  divided  court,  but  the 
opinion  is  so  well  argued  and  so  well  supported  by  reason 
and  authority  that  no  one  desiring  to  master  the  learning  of 
the  law  on  this  subject  should  fail  to  examine  it.  Moreover, 
the  principle  there  upheld,  having  since  been  fully  settled 
as  authoritative  by  the  Supreme  Court  of  the  United  States 
in  Harbison  v,  Tennessee,  supra,  the  opinion  is  entitled  to 
rank  as  authority,  notwithstanding  the  division  of  the  court 
by  which  it  was  pronounced. 

As  a  fitting  conclusion  to  this  examination  of  authori- 
ties we  quote  from  the  opinion  in  Atkin  v.  Kansas,  191  IT. 
S.  207  (24  Sup.  Ct.  124,  48  L.  Ed.  148),  sustaining  an 
act  making  it  unlawful  for  any  contractor  engaged  upon  a 
work  of  public  improvement  to  require  or  permit  an  em- 
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ploye  to  work  more  than  eight  hours  per  day :  "  K  it  be 
said  that  a  statute  like  the  one  before  us  is  mischievous  in 
its  tendencies^  the  answer  is  the  responsibility  therefor  rests 
upon  the  Legislature  and  not  upon  the  courts.  No  evils 
arising  from  such  legislation  could  be  more  far-reaching  than- 
those  that  might  come  to  our  system  of  government  if  the 
judiciary,  abandoning  the  sphere  assigned  to  it  by  the  funda- 
mental law,  should  enter  the  domain  of  legislation,  and 
upon  the  grounds  merely  of  justice  and  reason  annul  stat- 
utes that  have  received  the  sanction  of  the  people's  repre- 
sentatives." As  bearing  generally  upon  the  extent  to  which 
the  police  power  may  restrict  the  liberty  of  contract,  see  Re 
House  Bill  147,  23  Colo.  504  (48  Pac.^  512) ;  White  v. 
Reservoir  Co.,  22  Colo.  191  (43  Pac  1028,  31  L.  R.  A. 
828)  J  Cook  V.  Rowland,  74  Vt.  393  (52  Atl.  973,  59  L. 
R.  A.  338,  93  Am.  St.  Rep.  912) ;  Commonwealth  v.  Vroo- 
man,  164  Pa.  306  (30  Atl.  217,  25  L.  R.  A.  250,  40  Am. 
St  Rep.  603) ;  Commonwealth  v.  Mfg.  Co.,  120  Mass.  385 ; 
Sweeny  v.  Hunter,  145  Pa.  363  (22  Atl.  653,  14  L.  R.  A. 
594) ;  Kriebohm  v.  Yancey,  154  Mo.  Sup.  67  (55  S.  W. 
261) ;  Naglehaugh  v.  Harder,  21  Ind.  App.  551  (51  N.  E. 
427) ;  State  v.  Crescent  Co.,  83  Minn.  284  (86  K  W.  107, 
54  L.  R.  A.  466,  85  Am.  St.  Rep.  464) ;  State  v.  Moore, 
104  N.  C.  714  (10  S.  E.  143,  17  Am-  St  Rep.  696) ;  Rich- 
ardson V.  B.  R.,  149  Mo.  Sup.  311  (50  S.  W.  782) ;  State 
V.  Wagener,  77  Minn.  483  (80  N.  W.  633,  778,  1134,  46 
L.  R.  A.  442,  77  Am.  St  Rep.  681) ;  Firmston  v.  Mack,  49 
Pa.  387  (88  Am.  Dec.  507) ;  Eaton  v.  Kegan,  114  Mass. 
433;  Davis  v.  State,  68  Ala.  58  (44  Am.  Rep.  128)  ;  Act 
Congress  June  26,  1884  (23  Statute  53,  chapter  121),  con- 
strued in  case  of  The  Edwin  (D.  C.)  23  Fed.  255.  Higgins 
v.  Graham,  143  Cal.  131  (76  Pac  898)  ;  Johnson  v.  Spartan, 
68  S.  C.  339  (47  S.  E.  695)  ;  Bowlley  v.  Kline,  28  Ind.  App. 
659  (63  K  E.  724) ;  Purdy  v.  Railroad,  162  K  Y.  49  (56 
N.  E.  508,  48  L.  R.  A.  669)  ;  Wheeler  v.  Russell,  17  Mass. 
258 ;  Eaton  v.  Kegan,  114  Mass.  433 ;  Karnes  v.  Insurance 
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Co.,  144  Mo.  Sup.  413  (46  S.  W.  166)  ;  Brechbill  v.  Randall, 
102  Ind.  528  (1  N.  E.  362,  52  Am.  Eep.  695);  Butler  v. 
Chambers,  36  Minn.  71  (30  N.  W.  308,  1  Am.  St  Rep. 
638) ;  Graham  v.  Lumber  Co.,  26  Ky.  Law.  70  (80  S.  W. 
799) ;  Hotel  Co.  v.  A.  B.  Co.,  54  C.  C.  A.  165  (116  Fed. 
793)  ;  Munn  v.  Illinois,  94  U.  S.  113  (24  L.  Ed.  77)  ;  BaUr 
road  Co.  v.  Wilson,  4  Willson,  Civ.  Cas.  Ct  App.  (Tex.)  568 ; 
Booth  V.  Illinois,  184  IT.  S.  425  (22  Sup.  Ct  425,  46  L.  Ed. 
623)  ;  Skinner  v.  Oamett  M.  Co.  (C.  C.)  96  Fed.  735 ;  Oar- 
rett  V.  W.  U.  Tel.  Co.,  83  Iowa,  257;  Miller  v.  Railroad  (C. 
C.)  66  Fed.  305;  Squire  v.  Tellier,  185  Mass.  18  (69  N. 
E.  312,  102  Am.  St.  Rep.  322) ;  Carroll  v.  Insurance  Co. 
(U.  S.),  26  Sup.  Ct  68  (50  L.  Ed.  — ) ;  State  v.  Wilson, 
61  Kan.  32  (58  Pac.  981,  47  L.  R.  A.  71) ;  Warren  v.  Sohn, 
112  Ind.  213  (13  N.  E.  863) ;  Reilly  v.  Insurance  Co.,  43 
Wis.  449  (28  Am.  Rep.  552) ;  Insurance  Co.  v.  Leslie,  47 
Ohio,  409  (24  K  E.  1072) ;  Walp  y.  Lamkin,  76  Conn., 
515  (57  Atl.  277)  ;  State  v.  Reynolds  (Conn.)  (58  Atl.  755.) 
Whether  the  appellee's  Relief  Department  is  in  the  na- 
ture of  a  scheme  for  insurance,  and  therefore  peculiarly  sub- 
ject to  supervision  and  regulation  by  the  state,  has  been  sug- 
gested, but  not  argued  by  counsel.  In  the  Donald  and  Maine 
cases  we  held  that  said  department  was  not  an  "  insurance 
company^'  within  the  meaning  of  our  laws  governing  such 
corporations,  and  expressly  refrained  from  any  further  ex- 
pression of  opinion.  That  an  organization  may  do  an  in- 
surance business  without  being  an  "  insurance  company " 
within  the  meaning  of  the  statute  is  settled,  as  is  also  the 
further  proposition  that  it  is  the  nature  of  the  business 
rather  than  the  form  of  the  organization  by  which  it  is  car- 
ried on,  which  justifies  the  statjB  in  exercising  supervision 
over  it.  Martin  v.  Stubbing,  126  111.  387  (18  N.  E.  657,  9 
Am.  St.  Rep.  620)  ;  Burlington,  etc.,  v.  White,' 4tl  Neb.  662 
(59  N.  W.  747,  43  Am.  St.  Rep.  701)  ;  Grimes  v.  Legion  of 
Honor,  97  Iowa,  315;  Sttate  v.  Miller,  66  Iowa,  26.     But 
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whether  the  Belief  Department  is  of  that  character  we  do 
not  now  undertake  to  say. 

We  are  aware  that  the  courts  are  not  in  entire  unison 
as  to  the  extent-  to  which  the  police  power  of  the  state  may 
properly  be  exercised,  and  that  cases  are  quite  numerous 
which  lend  color,  if  not  support^  to  views  advanced  by  the 
appellee  herein.  The  lack  of  harmony  is  in  some  instances 
more  apparent  than  real.  For  instance,  the  cases  from 
Pennsylvania  have  been  decided  under  a  state  Constitution 
differing  very  widely  from  our  own.  See  Const.  Pa.  1874, 
article  3,  section  7.  With  a  single  exception,  none  of  the 
cases  in  which  courts  have  sustained  the  validity  of  relief 
department  contracts  has  involved  the  question  whether  such 
contracts  may  be  regulated  or  prohibited  by  statute.  They 
have  simply  considered  the  general  proposition  whether  in 
the  absence  of  statute  the  contract  should  be  held  void  on 
grounds  of  public  policy,  and  upon  that  question  they  coin- 
cide vrfth  the  views  of  this  court  in  Donald  v.  Railroad  and 
Maine  v.  Railroad,  supra.  The  exception  to  which  we  have 
referred  is  Shaver  v.  Railroad  (C.  C.)  71  Fed.  931,  where 
a  trial  court  held  a  statute  of  Ohio  to  be  unconstitutional. 
The  statute  there  considered  differs  in  material  respects  from 
our  own,  and  we  may  further  say  that,  if  the  argument  em- 
ployed by  the  court  in  support  of  its  conclusion  is  to  be  con- 
strued as  announcing  the  doctrine  in  support  of  which  it  is 
here  cited  by  counsel,  we  think  it  is  not  to  be  approved. 
Moreover,  the  Shaver  case  is  in  effect  overruled,  or 
at  least  discredited,  by  Pierce  v.  Van  Dusen,  78  Fed.  693 
(24  C.  C.  A.  280,  69  L.  R.  A.  705).  But  we  freely  con- 
cede that  after  eliminating  all  merely  apparent  conflict  in 
the  cases,  not  a  few  others  remain  which  no  amount  of  in- 
genuity can  reconcile,  and  only  confusion  could  result  from 
the  attempt.  This  court  has  not  before  been  called  upon  to 
consider  the  central  question  in  the  form  now  presented,  and, 
while  recognizing  the  divergence  in  the  authorities,  we  feel 
at  liberty  to  follow  the  precedents  which  appear  to  us  most 
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persuasive  and  authoritative,  and  uphold  that  which  appeals 
to  our  judgments  as  the  sounder  doctrine. 

It  is  urged  upon  our  attention  that  the  relief  fund  con- 
tract is  not  unfair  in  its  terms,  and  that  the  practical  work- 
ing of  the  plan  is  beneficial  to  the  employes.  All  this  may 
be  true,  but  it  is  a  consideration  to  be  .addressed  to  the 
Legislature,  and  not  to  the  court.  The  contract  is  not  as- 
sailed because  of  its  oppressive  character,  but  because  the 
statute  forbids  its  use  as  a  defense  in  an  action  to  enforce  a 
statutory  liability.  Nor  need  we  dispute  the  proposition  that 
a  plan  of  economical  insurance  against  sickness,  injury,  and 
death  is  much  to  be  commended,  and  we  can  readily  conceive 
that  members  of  the  Belief  Department  may  find  it  a  valu- 
able resource  under  many  circumstances.  We  may  also  ad- 
mit that^  in  the  absence  of  a  statute  forbidding  it,  the 
company  is  not  to  be  censured  for  making  any  legal  contract 
which  it  is  able  to  negotiate  with  its  employes  to  protect  it- 
self from  liability  for  damages.  But  none  of  these  are  con- 
trolling considerations.  The  Legislature  does  not  in  this  act 
forbid  or  place  any  obstacle  in  the  way  of  such  insurance, 
nor  does  it  forbid  or  prevent  any  settlement  of  the  matter 
of  damages  with  an  injured  employe  fairly  made  after  the 
injury  is  received.  On  the  contrary,  the  right  to  make  such 
settlement  is  expressly  provided  for  in  the  amendment  to 
Code,  §  2071.  The  one  thing  which  that  amendment  was 
intended  to  prevent  was  the  use  of  this  insurance,  or  relief, 
for  which  the  employe  has  himself  paid,  in  whole  or  in  part^ 
as  a  bar  to  the  right  which  the  statute  has  given  him  to  re- 
cover damages  from  the  corporation.  And  this,  as  we  have 
already  said,  is  clearly  within  the  legislative  discretion. 
Nor  does  it  work  any  hardship  to  the  railway  company.  The 
hardship,  if  any  exists,  is  in  the  creation  of  the  liability  (the 
validity  of  which  legislation  is  now  beyond  question),  and 
not  in  the  statute  which  prevents  its  circumvention. 

We  do  not  attempt  the  review  of  any  of  the  foregoing 
questions  with  special  reference  to  our  state  Constitution. 
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The  provisions  relied  upon  by  coiinsel  are  those  which  an- 
nounce the  right  of  all  persons  to  acquire,  possess,  and  protect 
property,  and  require  all  laws  of  a  general  character  to  have 
uniform  operation.  Constitution  Iowa,  article  1,  sections  1, 
6.  The  rules  there  expressed  do  not  diflFer  materially  in 
effect  from  those  embodied  in  the  fourteenth  amendment  to 
the  federal  Constitution.  Certainly  they  place  no  narrower 
restriction  upon  the  legislative  power.  The  discussion  al- 
ready had  embraces  all  which  need  be  said  upon  this  branch 
of  the  case,  and  we  hold  that  the  objection  to  the  statute  as 
being  in  contravention  of  our  state  Constitution  must  be 
overruled. 

The  dissent  from  this  conclusion,  prepared  by  Ladd, 
J.,  and  filed  herewith,  rests  in  its  final  analysis  upon  two 
propositions :  First,  that  although  it  would  have  been  with- 
in the  constitutional  powers  of  the  Legislature,  in  originally 
enacting  Code,  section  2071,  to  have  protected  the  right 
thereby  created  by  a  provision  such  as  is  contained  in  the 
amendatory  act  of  the  Twenty-Seventh  General  Assembly, 
yet,  the  right  having  been  in  fact  created  without  it,  the 
subsequent  addition  of  such  protection  is  an  unconstitutional 
discrimination  against  the  railway  company;  and,  second, 
that  the  classification  by  which  railway  companies  alone  are 
made  subject  to  such  statutory  restrictions  is  arbitrary  and 
unreasonable,  and  is  therefore  unconstitutional  and  void. 

The  first  of  these  propositions,  that  a  provision  which 
could  have  been  constitutionally  embodied  in  the  original  act 
cannot  be  constitutionally  added  by  amendment,  is  one  for 
which  we  can  find  neither  authority  nor  precedent,  and  is  in 
our  judgment  indefensible  in  principle.  Indeed,  it  would 
seem  that  the  very  statement  of  the  doctrine  is  its  own  suflS- 
cient  refutation.  To  adopt  such  a  rule  is  to  say  that  by  the 
creation  of  any  statutory  right  or  liability  the  state  exhausts 
its  constitutional  power  to  legislate  upon  the  subject,  save 
perhaps  to  repeal  the  statute.  Most  assuredly  this  cannot 
be  correct.     If  one  General  Assembly  may  create  a  home- 
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stead  or  exemption  right  and  protect  it  by  a  provision  that 
no  waiver  of  such  right  shall  be  of  any  validity  unless  ex- 
pressed in  a  given  manner  and  form,  or  may  provide  a  lien 
to  secure  to  certain  classes  of  labor  the  payment  of  their 
wages,  or  may  abolish  the  general  rule  as  to  contributory 
negligence  in  actions  against  railway  companies  for  damages 
by  fire,  or  may  abolish  the  rule  as  to  assumption  of  risk  by 
railway  employes  injured  because  of  the  company's  neglect 
to  equip  its  cars  with  automatic  couplers  and  brakes,  or  may 
enact  any  of  hundreds  of  rights  and  liabilities  such  as  are  to 
be  found  upon  nearly  every  page  of  our  statute  books,  may 
not  the  next  Greneral  Assembly  amend  each  and  every  one  of 
these  acts  to  remedy  defects  which  experience  has  developed 
in  them,  or  to  increase  their  efficiency,  or  to  prevent  the 
destruction  of  a  right  or  the  avoidance  of  a  liability  so 
created  ?  For  instance.  Code,  section  2083,  provides  that  an 
employe  who  may  be  injured  by  the  running  of  a  car  or 
engine  without  automatic  brakes  and  couplers  as  provided  by 
law  shall  not  be  considered  as  waiving  his  right  to  recover 
damages  by  continuing  in  the  employ  of  the  corporation. 
This  provision  was  first  enacted  by  the  Twenty-Third  Gren- 
eral Assembly.  Let  us  suppose  that  a  subsequent  General 
Assembly  had  amended  said  section  by  a  further  provision 
that  the  plaintiff  in  such  case  should  not  be  required  to 
negative  contributory  negligence  on  his  part,  would  we  hesi- 
tate for  an  instant  to  hold  such  an  amendment  was  clearly  a 
constitutional  exercise  of  legislative  power  ?  In  the  very  na- 
ture of  governmental  and  legislative  power,  the  authority 
to  create  a  statutory  liability  or  ri^t  of  action  implies  of 
necessity  the  right  of  amendment.  The  only  conceivable  ex- 
ception to  this  rule  is  a  case  where  the  original  statute  is  in 
the  nature  of  a  grant  or  contract,  within  the  rule  of  the 
Dartmouth  College  case.  That  famous  precedent  has  been 
made  a  house  of  refuge  for  many  theories,  but  its  shelter  has 
never  been  held  broad  enough  to  cover  a  case  like  this.  The 
Legislature  has  seen  fit  to  impose  a  peculiar  liability  upon 
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railway  companies  in  favor  of  a  particular  class  of  employes 
whose  service  exposes  them  to  peculiar  dangers.  That  it  is 
not  an  unconstitutional  discrimination  has  time  and  again 
been  declared  by  our  courts  of  last  resort.  If  this  be  so,  by 
what  specious  method  of  reasoning  shall  we  justify  ourselves 
in  holding  that  this  constitutional  power  may  not  be  exer- 
cised in  amendment,  as  well  as  in  original  legislation?  It 
violates  no  contract  right  It  disturbs  no  vested  right. 
There  is  no  pretense  that  the  contract  pleaded  in  the  appel- 
lee's answer  was  entered  into  before  the  amendment  was  en- 
acted, gays  the  Supreme  Court  of  Wisconsin :  *^  No  prin- 
ciple of  law  is  better  settled  than  that  whatever  is  given  by 
statute  may  be  taken  away  by  statute,  except  vested  rights 
acquired  under  it,  and  except,  also,  that  the  statute  must  not 
be  in  the  nature  of  a  contract  on  part  of  the  Legislature." 
State  ex  rel.  v.  HoeflingeVj  31  Wis.  263. 

If  the  power  to  abolish  or  to  take  away  a  statutory  right 
is  an  essential  attribute  of  the  legislative  authority,  is  not  the 
power  to  modify  or  amend  equally  broad  and  equally  clear  ? 
Under  the  reserve  power  of  the  state  to  regulate  and  control 
corporations  and  to  amend  charters,  it  has  often  been  held 
that  whatever  regulation  or  restriction  might  lawfully  have 
been  included  in  the  original  charter  may  be  imposed  by 
subsequent  legislation.  Sinking  Fund  Cases,  99  U.  S.  700 
(26  L.  Ed.  496)  ;  Railroad  Co.  v.  Sioux  City,  78  Iowa,  746; 
Railroad  Co.  v.  Williams,  103  Ky.  378  (46  S.  W.  229); 
Stanislaus  v.  San  Joaquin,  192  U.  S.  212  (24  Sup.  Ct.  241, 
48  L.  Ed.  406).  For  still  stronger  reasons  must  we  hold 
that,  as  respects  a  statute  which  contains  no  grant  of  fran- 
chise or  other  element  of  contract,  and  on  which  no  claim  of 
vested  rights  can  be  grounded,  the  power  of  amendment  is 
no  less  broad  and  universal  than  is  the  power  to  create  and 
repeal.  When,  therefore,  the  appellee  herein  employed  the 
appellant,  and  at  the  same  or  subsequent  time  procured  his 
agreement  to  the  benefit  scheme,  this  law  was  in  existence  in 
its  present  form,  and,  by  an  elementary  rule  of  construction 
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the  contract  must  be  read  as  if  the  terms  of  the  statute  were 
embodied  in  it  While  its  right  to  go  into  the  labor  market 
and  hire  servants  upon  terms  of  equal  advantage  with  other 
railway  corporations  was  a  property  ri^t  of  which  the  com- 
pany could  not  be  lawfully  deprived,  it  had  no  legal  right 
to  exact  terms  which  the  law  forbade  to  all  such  employers, 
and,  having  exacted  them,  it  must  be  held  to  have  done  so 
with  knowledge  that  the  courts  would  not  enforce  them  for 
its  benefit  It  was  its  privilege,  perhaps,  to  speculate  upon 
the  possibility  of  securing  a  ruling  invalidating  the  statute, 
or  upon  the  reluctance  of  its  employes  to  insist  upon  their 
rights  under  the  statute  and  thereby  to  a  greater  or  less  ex- 
tent get  the  benefit  of  its  practical  nullification ;  but  it  is  in 
no  position  to  complain  if,  when  the  test  is  applied,  it  is 
held  to  the -full  measure  of  liability  which  the  law  making 
power  has  rightfully  imposed  upon  it 

Concerning  the  second  proposition,  that  the  amendment 
to  Code,  section  2071,  makes  an  unreasonable  discrimination 
against  railway  companies  as  employers,  as  well  as  between 
different  classes  of  employes,  it  is  to  be  said  that  this  is 
neither  more  nor  less  than  a  revival  of  the  objection  which 
has  been  raised  against  every  legislative  measure  which  has 
ever  been  enacted  for  the  benefit  or  relief  of  any  special  class 
of  employes,  and  in  practically  every  instance  has  been  over- 
ruled by  the  courts  of  last  resort  To  hold  with  appellant  on 
this  proposition  is  to  attempt  to  reverse  the  entire  current 
of  the  decisions  of  our  own  court,  of  courts  of  sister  states, 
and  of  the  Supreme  Court  of  the  United  States.  Kane  v. 
Railroad  Co.,  133  Fei  681  (67  C.  C.  A.  653,  68  L.  R  A. 
790) ;  Herrick  v.  Railroad,  31  Minn,  11  (16  K  W.  413,  47 
Am.  Kep.  771) ;  Railroad  v.  Herrick,  127  U.  S.  210  (8  Sup. 
Ct  1176,  32  L.  Ed.  109) ;  Railroad  v.  Mackey,  127  U.  S. 
205  (8  Sup.  Ct  1161,  32  L.  Ed.  107) ;  Railroad  v.  Mont- 
gomery, 152  Ind.  1  (49  N.  E.  582,  69  L.  R.  A.  875,  71  Am. 
St  Rep.  301)  ;  Railroad  v.  Paul,  173  U.  S.  404  (19  Sup.  Ct 
419,  43  L.  Ed.  746) ;  Holden  v.  Hardy,  169  U.  S.  366  (18 


382  McQuiRE  V.  Eailway.  [131  Iowa 

Sup.  Ct.  383  42  L.  Ed.  780)  ;  State  v.  Brovm,  18  R.  I.  16 
(25  Atl.  246,  17  L.  R.  A.  856)  ;  Harbison  v.  Iron  Co.,  103 
Tenn.  421  (53  S.  W.  955,  56  L.  R,  A.  316,  76  Am.  St.  Rep. 
682);  KUpatrich  v.  Railroad,  74  Vt.  288  (52  AtL  531,  93 
Am.  St.  Rep.  887)  ;  Pa^tterson  v.  Eudora,  190  U.  S.  169  (23 
Sup.  Ct.  821,  47  L.  Ed.  1002)  ;  Hancock  v.  Yaden,  121  Ind. 
366  (23  N.  E.  253,  6  L.  R.  A.  576,  16  Am.  St.  Rep.  396) ; 
Shaffer  v.  U.  M.  Co,,  55  Md.  74 ;  Tullis  v.  Railroad  Co.,  175 
U.  S.  348  (20  Sup.  Ct.  136,  44  L.  Ed.  192) ;  Pierce  v.  Van 
Dusen,  78  Fed.  693  (24  C.  C.  A.  280,  69  L.  R.  A.  705), 
and  numerous  other  cases  hereinbefore  cited.  In  the  Pierce 
case,  supra,  Mr.  Justice  Harlan  Says  that,  as  the  statute  ap- 
plies to  all  railroads  operating  in  the  state,  it  is  general  in 
its  nature  within  the  meaning  of  the  Constitution,  and  as  it 
applies  alike  to  all  of  a  given  class  of  employes  it  operates 
uniformly,  and  is  therefore  not  unconstitutional.  This 
language  affords  a  complete  answer  to  the  second  ground  of 
the  dissent  herein. 

The  assertion  .that  the  amendment  to  Code,  section  2071, 
"  does  not  purport  to  deal  with  the  company's  liability  at 
all,"  and  that  "  the  contract  contemplated  has  no  bearing  on 
the  liability  of  the  railroad  company  to  its  employe,"  is  ir- 
reconcilable with  the  clear  and  express  language  of  the  stat- 
ute. The  amended  section  provides  in  so  many  words  that 
under  certain  circumstances  the  company  shall  be  liable  in 
damages  to  its  employe,  and  that  in  such  case  no  contract  of 
insurance,  relief,  benefit,  or  idemnity,  nor  the  acceptance  of 
such  insurance,  relief,  benefit,  or  indemnity,  shall  be  avail- 
able to  the  company  as  a  defense  to  an  action  by  the  employe 
for  the  recovery  of  such  damages..  How  can  it  be  said  that 
this  provision,  which  eliminates  a  defense  which  might  other- 
wise be  successfully  asserted,  has  "  no  bearing  "  on  the  com- 
pany's liability  ?  Does  not  such  a  provision,  which  means  all 
the  difference  between  a  right  of  recovery  and  no  right  of  re- 
covery, "  purport  to  deal  with  the  company's  liability "  ? 
If,  then,  as  has  been  settled  beyond  all  controversy,  the  power 
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exists  in  the  state  to  create  rights  and  liabilities  for  the 
benefit  of  employes  engaged  in  the  use  and  operation  of  rail- 
ways which  are  not  given  to  other  classes  of  employes,  it  is 
not  for  this  court  to  say  that  the  Legislature  may  not  properly 
and  constitutionally  make  special  provisions  by  which  those 
rights  may  be  preserved  and  those  liabilities  made  effective. 
It  is  entirely  too  late  in  the  day  to  insist  that  special  legisla- 
tion aflFecting  the  rights  and  liabilities  of  railway  companies 
or  other  distinct  class  or  kind  of  corporations  constitutes  a 
denial  of  the  equal  protection  of  the  laws,  simply  because  the 
same  regulation  or  restriction  is  not  extended  over  other  cor- 
porations or  other  kinds  of  business.  Railroad  Co.  v.  Mat- 
hews, 165  U.  S.  1  (17  Sup.  Ct.  243,  41  L.  Ed.  611) ;  Tullis 
V,  Railroad,  175  U.  S.  348  (20  Sup.  Ct.  136,  44  L.  Ed. 
192) ;  Railroad  v.  Pontius,  157  U.  S.  209  (15  Sup.  Ct.  585, 
39  L.  Ed.  675) ;  Railroad  v.  Paul,  173  U.  S.  404  (19  Sup. 
Ct.  419,  43  L.  Ed.  746) ;  Ins.  Co.  v.  Daggs,  172  U.  S.  557 
(19  Sup.  Ct.  281,  43  L.  Ed.  552)  ;  Fidelity  v.  Mettler,  185 
U.  S.  308  (22  Sup.  Ct.  662,  46  L.  Ed.  922) ;  Duncan  v. 
Missouri,  152  U.  S.  377  (14  Sup.  Ct  570,  38  L.  Ed.  485) ; 
Railroad  v.  Backus,  154  U.  S.  421  (14  Sup.  Ct.  1114,  38  L. 
Ed.  1031);  Railroad  v.  Herrick,  supra;  Railroad  v.  Beck- 
with,  129  U  S.  26  (9  Sup.  Ct.  207,  32  L.  Ed.  585)  ;  Rail- 
road V.  Duggan,  109  ID.  537  (50  Am.  Rep.  619) ;  Railroad 
V,  Dey,  82  Iowa,  312;  Gano  v.  Railroad,  114  Iowa,  719; 
Cameron  v.  Railroad,  63  Minn.  384  (65  N.  W.  652,  31  L. 
R.  A.  553)  ;  Railroad  v.  Simonson,  64  Kan.  802  (68  Pac. 
653) ;  Ins.  Co.  v.  Dobney,  189  U.  S.  301  (23  Sup.  Ct.  565, 
47  L.  Ed.  821) ;  Ins.  Co.  v.  Lewis,  187  U.  S.  335  (23  Sup. 
Ct  126,  47  L.  Ed.  204) ;  Campbell  v.  Railroad,  121  Mo. 
340  (25  S.  W.  936,  25  L.  R.  A.  175,  42  Am.  St  Rep.  530)  ; 
State  V.  Nelson,  52  Ohio  St  88  (39  N.  E.  22,  26  L.  R.  A. 
317)  ;  Railroad  v.  May,  194  U.  S.  267  (24  Sup.  Ct  638,  48 
L.  Ed.  971)  ;  Railroad  v.  Snell,  193  U.  S.  30  (24  Sup.  Ct 
319,  48  L.  Ed.  604.) 

The  demurrer  to  the  appellee's  answer  should  have  been 
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sustained.  The  ruling  and  judgment  of  the  district  court  are 
reversed,  and  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. —  Reversed. 

Ladd,  J.  (dissenting). — - 1  cannot  yield  my  assent  to  the 
conclusion  reached  by  the  majority.  I  am  of  the  opinion 
that  the  amendment  to  section  2071  of  the  Code,  enacted  by 
the  Twenty-Seventh  General  Assembly,  is  in  plain  and  palpa- 
ble violation  of  those  portions  of  the  federal  and  state  Con- 
stitutions prohibiting  class  legislation,  and  will  in  as  brief 
a  way  as  practicable  state  my  reasons  for  so  thinking.  The 
general  rules  applicable  to  the  case  are  correctly  stated  in 
the  opinion  of  the  majority  and  need  not  be  repeated.  The 
diflSculty  arises  in  their  application.  The  section  before 
amendment  read :  "  Every  corporation  operating  a  railway 
shall  be  liable  for  all  damages  sustained  by  any  person,  in- 
cluding employes  of  such  corporation,  in  consequence  of  the 
neglect  of  the  agents,  or  by  any  mismanagement  of  the  en- 
gineers or  other  employes  thereof,  and  in  consequence  of  the 
willful  wrongs,  whether  of  commission  or  omission,  of  such 
agents,  engineers  or  other  employes,  when  such  wrongs  are 
in  any  manner  connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  employed,  aiid  no  con- 
tract which  restricts  such  liability  shall  be  legal  or  binding.'' 
This  statute  merely  does  away  with  the  common-law  rule  that 
the  master  is  not  responsible  for  the  negligence  of  a  fellow 
servant  engaged  in  the  use  and  operation  of  a  railroad,  which 
results  in  damage  to  another  employe  injured,  when  his  em- 
ployment exposed  him  to  the  hazards  of  such  use  and  opera- 
tion. A  cause  of  action  is  created  in  favor  of  a  class  of  em- 
ployes whose  work  exposes  them  to  the  perils  peculiar  to  rail- 
roading. The  legislation  is  not  in  the  interest  and  for  the 
protection  of  all  railroad  employes,  but  for  one  class  of  them, 
a  mere  fraction  of  the  entire  body.  This  was  noted  in  Deppe 
V.  Railroad  Company,  36  Iowa,  62,  where,  in  order  to  uphold 
the  constitutionality  of  the  law  as  it  then  stood,  when  as- 
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sailed  as  class  legislation,  the  court  limited  the  employes  to 
those  operating  a  railway,  saying :  "  The  manifest  purpose 
of  the  statute  was  ta  give  its  benefits  to  employes  engaged  in  • 
the  hazardous  business  of  operating  railroads.  When  thus 
limited,  it  is  constitutional;  when  extended  further,  it  be- 
comes unconstitutional."  The  soundness  of  this  decision  was 
questioned  in  Malone  v.  Railway  Co.,  61  Iowa,  826,  but  it 
was  approved  in  the  same  case,  reported  in  65  Iowa,  422, 
wherein  it  is  said :  "  To  meet  the  objection  that  the  act  of 
1862  created  a  rule  of  liability  which  was  applicable  to  rail- 
road companies  alone,  and  did  not  affect  other  employes  under 
precisely  the  same  circumstances,  and  that  it  was,  therefore, 
class  legislation,  and  in  violation  of  the  state  Constitution, 
the  court  in  Deepe's  case  construed  the  act  as  creating  a 
remedy  only  in  favor  of  that  class  of  employes  who  were  en- 
gaged in  the  hazardous  business  of  operating  railroads,  and 
the  correctness  of  the  holding  of  that  case  on  that  question 
is  not  doubted."  See,  also,  Conners  v.  Railway  Co.,  Ill 
Iowa,  387. 

The  same  thou^t  was  expressed  by  the  Supreme  Court 
of  Minnesota  in  Johnson  v.  Railway  Co.,  43  Minn.  222  (45 
N.  W.  156,  8  L.  R.  A.  419),  where,  speaking  through  Mr. 
Justice  Mitchell,  in  referring  to  a  previous  case,  declaring 
that  a  similar  statute  in  that  state  must  be  construed  as 
designed  exclusively  for  the  benefits  of  those  who  would  in  the 
course  of  their  employment  be  exposed  to  the  peculiar  haz- 
ards incident  to  the  use  and  operation  of  railroads,  it  said: 
"  If  the  distinction  is  to  be  made  as  to  the  liability  of  the 
employers  and  employes,  it  must  be  based  upon  a  difference 
in  the  nature  of  the  employment,  and  not  of  the  employer. 
One  rule  of  liability  cannot  be  established  for  railway  com- 
panies merely  as  such,  and  another  rule  for  other  companies 
under  like  circumstances  and  conditions.  Neither  would  it 
relieve  the  act  from  the  imputation  of  class  legislation  that 
it  applies  alike  to  all  railroads.  It  has  been  sometimes 
loosely  stated  that  special  legislation  is  not  class,  ^  if  all  per- 
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sons  brought  under  its  influence  are  treated  alike  under  the 
same  conditions.'  But  this  is  only  half  the  truth.  Not  only 
must  it  treat  alike^  under  the  same  conditions,  all  who  are 
brought  ^  within  its  influence/  but  in  its  classification  it  must 
bring  within  its  influence  all  who  are  under  the  same  con- 
ditions. Therefore,  if  the  distinction  is  to  be  made  between 
railway  corporations  and  other  employers  as  respects  their 
liability  to  employes,  it  must  be  based  upon  some  difference 
in  the  nature  of-  the  employment,  and  can  only  extend  to 
cases  where  such  difference  exists."  In  passing  on  a  like 
statute  in  Chicago,  Kansas  &  Western  Railway  Company  v. 
Pontius,  157  TJ.  S.  209  (15  Sup.  Ct.  585,  39  L.  Ed.  675), 
the  Supreme  Court  of  the  United  States  based  its  approval 
of  the  decision  of  the  Supreme  Court  of  Kansas  in  the  same 
case,  reported  in  52  Kan.  264,  34  Pac.  739,  on  the  same 
ground,  saying:  "The  hazardous  character  of  the  business 
of  operating  a  railroad  seemed  to  call  for  special  legislation 
with  respect  to  a  railroad  corporation  having  for  its  object 
the  protection  of  their  employes  as  well  as  the  safety  of  the 
public." 

As  the  fellow  servant  law  applies  only  to  a  certain  well- 
defined  class  of  railroad  employes  and  excludes  all  others,  the 
majority  are  certainly  mistaken  in  suggesting  tiiat  the  mere 
fact  that  the  employer  must  be  a  railway  company  is  con- 
trolling in  the  matter  of  classification.  The  reason  for  sus- 
taining the  original  section,  as  seen,  was  the  hazardous  em- 
ployment of  those  for  whose  protection  it  was  enacted.  It 
operated  upon  all  who  might  be  injured  while  engaged  in  an 
occupation  of  peculiar  peril  A  right  of  action  is  given 
when,  but  for  the  statute,  none  would  have  existed.  All 
other  employes  of  the  railroad  companies  are  excluded  from 
its  operation.  The  difference  in  their  situation  was  thought 
to  be  such  as  to  warrant  separate  legislation  applicable  to  one 
class  and  not  to  the  other.  In  creating  this  new  liability  the 
Legislature  guarded  against  its  impairment  by  adding  that 
"  no  contract  which  restricts  such  liability  shaD  be  legal  or 
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binding."  This  law  stood  on  the  statute  book  without  any 
material  change  for  thirty-six  years.  In  the  meantime  causes 
of  action  created  thereby  were  shielded  by  no  protective  legis- 
lation other  than  that  accorded  those  arising  otherwise  or 
possessed  by  the  class  of  railroad  employes  not  exposed  to  the 
peculiar  perils  incident  to  tibe  use  and  operation  of  railroads. 
Was  there  anything  in  the  nature  of  this  statutory  right  of 
action  or  the  class  of  persons  to  whom  it  was  made  available 
which  so  differentiated  it  from  other  rights  of  action  or  from 
other  classes  of  employes  that  separate  and  distinct  legislation 
might  be  demanded  for  the  protection  of  it  or  the  class  for 
whom  it  was  created  ?  Certainly  the  origin  of  the  right  can 
furnish  no  sound  reason  for  its  separate  classification.  A 
cause  of  action  is  no  more  nor  less  sacred  when  created  by 
statute  than  it  would  be  had  it  existed  at  common  law ;  and  in 
order  that  legislation  with  respect  thereto  not  applicable  to 
other  causes  of  action  may  be  sustained  there  must  be  some 
ground  for  such  discrimination.  It  is  not  enough  that  the 
amendncient  might  have  been  permissible  in  the  enactment  of 
the  original  statute  a  third  of  a  century  ago.  The  conditions 
which  will  justify  the  separation  of  subjects  into  different 
classes  for  the  purpose  of  legislation  must  have  relation  to 
the  time  when  it  is  enacted.  Otherwise  the  constitutional 
inhibition  of  class  legislation  may  be  defeated  by  a  classifica- 
tion based  solely  on  past  events  having  no  connection  with 
the  needs  of  the  hour  or  the  demands  of  the  present  genera- 
tion. In  State  v.  Oarbroski,  111  Iowa,  496,  the  classification 
was  condemned  because  it  rested  "  on  a  past  and  completed 
transaction  having  no  relation  to  the  particular  legislation 
enacted.  All  citizens  are  divided,"  said  the  court,  "  into  two 
classes  —  those  who  served  in  the  army  and  navy  thirty-five 
years  ago,  and  all  those  who  did  not.  In  present  conditions 
and  circumstances,  there  are  no  differences  between  them  in 
their  relation  to  society  and  the  administration  of  the  law 
and  other  citizens  of  the  state.  .  .  .  Equality  in  right, 
privil^e,  burdens,  and  protection  is  the  thought  running 
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through  the  Constitution  and  laws  of  the  state;  and  an  act 
intentionally  and  necessarily  creating  inequality  therein, 
based  on  no  reason  suggested  by  necessity  or  difference  in 
conditions  or  circumstances,  is  opposed  to  the  spirit  of  free 
government  and  expressly  prohibited  by  the  Constitution." 

If  there  is  some  present  difference  between  causes  of 
action  which  arise  by  virtue  of  the  statute  enacted  thirty-six 
years  before  any  protection  was  attempted,  and  those  arising 
in  favor  of  other  employes  of  a  railroad  company  by  virtue 
of  those  natural  principles  of  justice  which  have  been  recog- 
nized for  so  long  a  time  that  the  memory  of  man  runneth  not 
to  the  contrary,  or  if  there  is  anything  in  the  genesis  of 
either,  or  if  there  are  siich  distinctions  between  the  classes  of 
employes  entitled  thereto  respectively,  these  have  not  been 
pointed  out,  and  I  assert,  without  fear  of  successful  con- 
tradiction, they  cannot  be.  '  True,  a  statute  may  be  amended, 
and  when  this  has  been  done  it  will  be  read  with  the  amend- 
ment, and  both  construed  prospectively  as  though  they  had 
been  enacted  at  the  same  time.  This,  however,  is  merely  a 
rule  of  construction.  Endlich  on  Statutes,  section  297. 
But  this  in  no  way  obviates  the  fact  that  the  amendment  may 
constitute  distinct  and  independent  legislation,  to  be  con- 
strued in  connection  with  the  original  only  from  the  time 
of  its  adoption.  Ely  v.  Holton,  15  N.  Y.  595.  Its  validity 
must  be  determined  as  of  the  time  of  its  enactment  and  in 
the.  light  of  circumstances  and  conditions  then  existing,  or, 
if  not  existing,  then  having  relation  to  the  present  and  to  the 
particular  legislation. 

Let  us  examine  this  amendment,  remembering  that  it 
is  applicable  to  but  the  one  class  of  employes.  For  con- 
venience it  may  be  set  out:  "  Nor  shall  any  contract  of  in- 
surance, relief,  benefit,  or  indemnity  in  case  of  injury  or 
death,  entered  into  prior  to  the  injury,  between  the  person 
so  injured  and  such  corporation,  or  any  other  persons  or  as- 
sociation acting  for  such  corporation,  nor  shall  the  acceptance 
of  any  such  insurance,  relief,  benefit^  or  indemnity  by  the 
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person  injured,  his  widow,  heirs,  or  legal  representatives  af- 
ter the  injury,  from,  such  corporation,  person  or  association, 
constitute  any  bar  or  defense  to  any  cause  of  action  brought 
under  the  provisions  of  this  section;  but  nothing  contained 
herein  shall  be  construed  to  prevent  or  invalidate  any  settle- 
ment for  damages  between  the  parties  subsequent  to  injuries 
received."  If  this  can  be  said  to  restrict  in  any  way  the  lia- 
bility of  the  company,  it  adds  nothing  to  the  original  statute, 
for  it  declared  any  such  contract  invalid.  But  it  purports 
to  deal,  not  with  the  company's  liability,  but  with  its  en- 
forcement. It  relates,  first,  to  an  independent  and  different 
subject,  namely,  to  contracts  of  "  insurance,  relief,  benefit  or 
indemnity,"  invalidating  them  as  to  both  parties;  and,  sec- 
ond, to  the  remedy  in  declaring  that  acceptance  of  the  above 
shall  not  operate  as  a  bar  or  defense  to  an  action  for  an  in- 
jury suffered.  The  contract  contemplated  does  not  affect 
the  liability  of  the  railroad  company.  Its  only  relation  to 
the  original  act  is  the  fact  that  both  concern  the  same  class 
of  employes.  Nor  does  the  portion  with  respect,  to  the  ac- 
ceptance of  benefits  in  any  way  restrict  the  liability  of  the 
company.  Donald  v.  Railway,  93  Iowa,  284.  Its  only  rela- 
tion to  the  statute  as  it  stood  is  that  it  protects  the  cause  of 
action  thereby  created  from  waiver  involved  in  the  election  of 
remedies.  That  such  election  as  between  any  insurance,  re- 
lief, benefit,  or  indemnity  that  may  be  stipulated,  and  re- 
covery of  damages  against  the  railroad  company,  is  essential 
to  avoid  restricting  its  liability  in  violation  of  the  original 
act,  was  pointed  out  in  Donald's  case.  The  requirement 
of  an  election  between  remedies  is  not  restrictive  of  the  right 
to  either,  and  the  only  effect  of  the  second  portion  of  the 
amendment  is  to  declare  that  an  election  to  take  insurance, 
relief,  benefits,  or  indemnity  will  not  estop  the  injured  party 
from  availing  himself  of  the  other  remedy;  that  is,  prose- 
cuting his  cause  of  action  against  the  company.  In  other 
words,  this  amendment  has  no  connection  with  the  original 
act,  further  than  that  it  concerns  the  same  class  of  employes 
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and  declares  that  a  certain  election  of  remedies  shall  not  con- 
stitute an  estoppel  of  the  cause  of  action  therein  created. 

I  shall  not  stop  to  discuss  whether  these  are  so  germane 
to  the  subject  of  the  section  of  the  Code  before  being  amended 
as  that  the  title  to  the  amendment  was  sufficient.  It  is 
enough  for  present  purposes  that  the  amendment  does  not 
limit  in  any  way,  nor  add  to  the  duties  imposed  or  liabilities 
created  by  that  section.  It  merely  accepts  the  classification 
of  that  statute  as  the  basis  of  legislation  upon  different  sub- 
ject-matter, namely,  contracts  with  reference  to  insurance, 
etc.,  and  the  effect  of  accepting  thereunder  as  constituting 
an  estoppel.  Surely  these  are  not  so  connected  with  the 
object  and  purpose  of  the  original  act  that  the  amendment 
can  be  upheld  because  based  on  the  classification  there  recog- 
nized. The  subjects  covered  by  the  amendment  are  just 
as  important  to  railroad  employes  not  exposed  to  the  peculiar 
hazards  of  operating  trains,  and  precisely  as  applicable  to 
their  situation  and  condition.  .  Why  invalidate  insurance  or 
relief  contracts  of  the  former  and  enforce  those  of  the  lat- 
ter? Why  give  effect  to  the  acceptance  of  benefits  by  the 
latter  as  an  estoppel  against  the  prosecution  of  a  cause  of 
action  against  the  employer,  and  not  do  so  when  the  ac- 
ceptance is  by  the  former  ?  If  there  is  "  some  apparent 
natural  reason,  some  reason  suggested  by  necessity,  by  such* 
a  diflFerence  in  the  situation  and  circumstances  of  the  sub- 
jects placed  in  different  classes  as  suggests  the  necessity  or- 
propriety  of  different  legislation  with  respect  to  them,"  it 
has  not  been  mentioned  in  the  opinion  of  the  majority.  The 
fundamental  defect  in  the  amendment  is  that  it  does  not 
bring  "  within  its  influence  all  who  are  under  the  same  con- 
ditions." The  conditions  under  which  the  injuries  are  re- 
ceived can  have  no  bearing  on  the  question  as  to  whether 
one  shall  be  bound  by  a  waiver  of  his  right  to  maintain  his 
cause  of  action  by  reason  of  some  contract  of  insurance,  re- 
lief, benefit,  or  indemnity,  and  another  shall  not.  Both 
stand  in  the  same  relation  to  the  company.     Notwithstand- 
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ing,  this  amendment  declares  with  respect  to  the  employe 
within  the  fellow  servant  act  that  receiving  benefits  of  such 
a  contract  shall  not  be  a  bar  to  the  maintenance  of  an  action 
against  the  company,  while  receiving  the  benefits  by  a  servant 
vnthin  the  terms  of  that  act  may  be  a  bar  to  any  further  re- 
covery. There  is  no  ground  for  thus  discriminating  between 
the  employes  of  the  same  corporation,  and  such  classification 
is  arbitrary  and  unreasonable. 

The  facts  of  this  case  will  very  well  illustrate  the  in- 
equality of  the  law.  The  benefits  of  the  defendant's  relief 
department  are  not  restricted  to  any  class  of  employes.  All 
may  become  members.  Nor  are  these  limited  to  injuries  for 
which  the  company  might  be  liable.  All  manner  of  injury, 
as  well  as  sickness,  is  included.  "  In  case  of  injury  to  a 
member,  he  may  elect  to  accept  the^  benefits  in  pursuance  of 
these  regulations,  or  to  prosecute  such  claims  as  he  may  have 
at  law  against  the  company  or  any  company  associated  there- 
with in  the  administration  of  their  relief  departments." 
But  acceptance  of  the  benefits  is  made  a  bar  to  the  mainten- 
ance of  an  action  against  the  company,  as  is  also  the  main- 
tenance of  such  action  a  bar  to  any  claim  for  relief.  That 
is,  a  member  must  elect  whether  he  will  take  the  benefits 
stipulated  by  the  r^ulations  of  the  department,  or  rely  on 
redress  in  the  courts  for  his  injuries.  The  plaintiflF,  though 
he  had  contributed  but  85  cents  to  the  relief  fund  and  had 
expressly  agreed  to  all  the  conditions,  accepted  benefits  to 
the  amount  of  $492  and,  $330  paid  to  his  physicians,  and 
then  in  disregard  of  said  conditions  instituted  this  action. 
As  he  had  been  exposed  to  the- peculiar  hazards  of  railroad- 
ing, taking  this  money  did  not  bar  his  right  to  recover  from 
the  defendant,  if  the  amendment  to  the  statute  is  valid.  Had 
he  suffered  like  injury  while  engaged  in  some  of  the  other 
employments  of  the  company,  the  amendment  would  not  ap- 
ply, and  under  the  decision  in  Donald  v.  Railway,  93  Iowa, 
284,  election  to  take  the  benefits  of  the  Relief  Department 
would  have  been  final,  and  he  could  not  maintain  the  action. 
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Is  this  equality  before  the  law?  The  difference  in  the  em- 
ployments could  by  no  possibility  furnish  ground  for  a  dis- 
tinction. What  difference  can  there  be,  when  it  comes  to  the 
matter  of  settlement  of  claims  between  one  of  the  trainmen 
and  the  company,  growing  out  of  the  alleged  negligence  of  a 
co-employe  in  the  train  service,  and  the  claim  of  a  shopman, 
growing  out  of  the  negligence  of  the  master  or  vice  principal 
in  that  department  ?  None  whatever,  for  the  manner  of  the 
injury  has  no  relation  to  the  subjects  touched  by  the  amend- 
ment. Nor  is  there  any  very  satisfactory  reason  for  making 
such  a  law  applicable  to  railroad  companies,  and  not  to  manu- 
facturing and  other  corporations  within  the  state.  It  would 
not  seem  that  there  is  anything  peculiar  about  railroad  com- 
panies which  should  deprive  them  or  their  employes  of  the 
advantage  of  contracts  of  insurance,  .relief,  benefit,  or  in- 
demnity, in  case  of  injury  or  death  of  their  employes,  when 
such  advantage  is  accorded  to  other  corporations  and  their 
employes  in  the  adjustment  of  the  claims  between  them. 

The  only  difference  which  might  support  separate  legis- 
lation which  suggests  itself  is  the  public  character  of  the 
common  carrier  and  the  possible  tendency  of  the  Belief  De- 
partment, by  obviating  burdens  involved,  to  lessen  the 
vigilence  and  care  of  the  railroads  essential  to  the  safety 
of  the  public.  If  this  were  so  (and  it  is  to  be  said  that  in 
so  far  as  indicated  by  the  record  it  is  purely  imaginary),  it 
would  furnish  no  ground  for  the  distinction  between  em- 
ployes of  the  same  company.  The  safety  of  the  public  is 
quite  as  dependent  on  the  diligence  and  foresight  of  the 
great  body  of  men  doing  the  work  of  railroads  in  positions 
not  exposing  them  to  the  dangers  of  moving  trains  as  of  those 
who  are  thus  exposed.  The  inclusion  of  railroad  companies 
only  in  a  class  to  be  affect^  by  statute  has  sometimes  been 
upheld,  not  because  the  subjects  to  be  affected  are  railroad 
companies,  but  owing  to  the  character  of  their  business,  the 
peculiar  nature  of  the  risks  included,  or  the  nature  of  their 
property.     Thus  special  laws  with  reference  to  the  assess- 
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ment  and  taxation  of  property  have  been  sustained,  owing 
to  difference  in  the  nature  of  railroad  property.  Taylor  v. 
Secor,  92  U.  S.  575  (23  L  Ed.  663);  PUtsburg,  C,  C. 
&  St.  L.  B.  R.  Co.,  V.  Bachus,  154  U.  S.  421  (14  Sup.  Ct. 
1114,  38  L.  Ed.  1031).  An  examination  of  the  decisions 
generally  will  demonstrate  that  something  more  tangible  than 
a  mere  name,  business,  or  purpose  of  a' corporation  is  exacted 
by  the  courts  as  a  basis  of  classification.  There  must  be 
some  connection  between  the  legislation  and  the  subjects 
upon  which  it  operates,  and  within  the  latter  must  be  in- 
cluded all  subjects  in  like  situation  and  circumstances. 

An  instructive  case  is  that  of  Gulf,  Colorado  &  Santa 
Fi  B.  Co.  V.  Ellis,  165  U.  S.  150  (17  Sup.  Ct.  255,  41  L. 
Ed.  666).  The  Legislature  of  Texas  had  enacted  a  statute 
providing  that  where  a  claim  in  certain  instances  against  a 
railroad  company,  not  exceeding  in  amount  $50,  shall  be 
presented  to  die  company,  supported  by  an  affidavit,  and  if 
the  company  fail  to  pay  the  same  within  thirty  days,  a  re- 
covery may  be  had,  and  an  attorney  fee  of  $10  shall  be 
"  assessed  and  awarded  by  the  court  or  jury  trying  the  issue." 
This  was  denounced  as  class  legislation,  and  the  court,  speak- 
ing through  Mr.  Justice  Brewer,  said: 

No  individuals  are  thus  punished  and  no  other  corpo- 
rations. The  act  singles  out  a  certain  class  of  debtors  and- 
punishes  them,  when  for  like  delinquencies  it  punishes  no 
other.  They  are  not  treated  as  other  debtors  or  equally 
with  other  debtors.  They  cannot  appeal  to  the  courts  as 
other  litigants  under  like  conditions  and  with  like  protec- 
tion. If  litigation  terminates  adversely  to  them,  they  are 
mulcted  in  the  attorney's  fees  of  the  successful  plaintiff;  if 
it  terminates  in  failure,  they  recover  no  attorney's  fees.  It 
is  no  sufficient  answer  to  say  that  they  are  punished  only 
when  adjudged  to  be  in  the  wrong.  They  do  not  enter  the 
court  upon  equal  terms.  *  *  *  Before  a  distinction 
can  be  made  between  debtors,  and  one  be  punished  for  a  fail- 
ure to  pay  his  debts,  while  another  is  permitted  to  become 
in  like  manner  delinquent  without  any  punishment,  there 
must  be  some  difference  in  the  obligation  to  pay,  some  reason 
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why  the  duty  of  payment  is  more  imperative  in  the  one  in- 
stance than  in  the  other.  If  it  be  said  that  this  penalty  is 
cast  only  upon  corporations,  that  to  them  special  privileges 
are  granted,  and  therefore  upon  them  special  burdens  may 
be  imposed,  it  is  sufficient  answer  to  say  that  the  penalty  is 
not  imposed  upon  all  corporations.  The  burden  does  not 
go  with  the  privilege.  Only  railroads  of  all  corporations 
are  selected  to  bear  this  penalty.  The  rule  of  equality  is 
ignored.  It  may  be  said  that  certain  corporations  are  char- 
tered for  charitable,  educational,  or  religious  purposes,  and 
abundant  reason  for  not  visiting  them  with  a  penalty  for 
the  nonpayment  of  debts  is  found  in  the  fact  that  their 
chartered  privileges  are  not  given  for  a  pecuniary  benefit. 
But  the  penalty  is  not  imposed  upon  all  business  corporations 
or  those  chartered  for  the  purpose  of  private  gain.  The 
banking  corporations,  the  manufacturing  corporations,  and 
others  like  them  are  exempt.  Further,  the  penalty  is  im- 
posed not  upon  all  corporations  charged  with  quasi  public 
duty  of  transportation,  but  only  upon  those  charged  with  a 
particular  form  of  duty.  So  the  classification  is  not  based 
upon  any  idea  of  special  privileges  by  way  of  incorporation, 
nor  for  special  privileges  inciirred  thereby  for  purposes  of 
private  gain,  nor  even  of  such  privileges  granted  for  the  dis- 
charge of  one  general  class  of  public  duties.  *  *  *  But, 
if  the  classification  is  not  based  upon  the  idea  of  special  privi- 
leges, can  it  be  sustained  upon  a  basis  of  business  in  which 
the  corporations  to  be  punished  are  engaged?  That  siich 
corporations  may  be  classified  for  some  purposes  is  unques- 
tionable. The  business  in  which  they  are  engaged  is  of  a 
peculiarly  dangerous  nature,  and  the  Legislature,  in  the 
exercise  of  its  police  powers,  may  justly  require  many 
things  to  be  done  by  them  in  order  to  secure  life  and  prop- 
erty. Fencing  of  railroad  tracks,  use  of  safety  couplers,  and 
a  multitude  of  other  things  easily  suggest  themselves.  And 
any  classification  for  the  imposition  of  such  special  duties, 
duties  arising  out  of  the  peculiar  business  in  which  they  are 
engaged,  is  a  just  classification,  and  not  one  within  the  prohi- 
bition of  the  fourteenth  amendment.  Thus  it  is  frequently 
required  that  they  fence  their  tracks,  and  as  a  penalty  for  a 
failure  to  fence  double  damages  in  case  of  loss  are  inflicted. 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S.  512  (6  Sup.  Ct. 
110,  29  L.  Ed.  463).  But  this  and  all  kindred  cases  pro- 
ceed upon  a  theory  of  a  special  duty  resting  upon  railroad 
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corporations  by  reason  of  the  business  in  which  they  are  en- 
gaged,, a  duty  not  resting  upon  others,  a  duty  which  can  be 
enforced  by  the  Legisl^tture  in  any  proper  manner;  and 
whether  it  enforces  it  by  penalties  in  the  way  of  fines  com- 
ing to  the  state  or  by  double  damages  to  a  party  injured,  is 
immaterial.  It  is  all  done  in  the  exercise  of  the  police  power 
of  the  state  and  in  view  to  enforce  just  and  reasonable  police 
regulations. 

This  decision  is  not  impinged  by  what  was  said  in  8t. 
Louis,  I.  M.  &  8.  B.  Co.  v.  Paul,  173  U.  S.  404  (19  Sup. 
Ct.  419,  43  L.  Ed.  746),  where  an  act  of  the  General  As- 
sembly of  Arkansas,  requiring  railroad  companies,  upon  the 
discharge  of  employes,  to  pay  the  wages  due  on  the  day  of 
such  discharge,  and  providing  as  a  penalty  for  nonpayment 
that  wages  shall  continue  at  the  same  rate  until  paid,  but 
not  longer  than  sixty  days  unless  action  is  begun,  was  upheld 
as  amendment  of  the  railroad  charter.  See  same  case  re- 
ported in  62  Am.  St.  Eep.  154,  and  note.  The  Ellis  case 
was  again  adhered  to  in  Atchison,  T.  &  8.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S..96  (19  Sup.  Ct.  609,  43  L.  Ed.  909), 
which  construed  a  statute  of  Kansas  declaring  the  setting  out 
of  fires  in  the  operation  of  a  railroad  shall  be  prima  facie 
evidence  of  n^ligence,  and  upon  recovery  authorizing  the 
assessment  of  a  reasonable  attorney's  fee.  This  was  justified 
on  the  ground  that  its  purpose  was  to  secure  the  utmost  care 
on  the  part  of  the  railroad  companies  to  prevent  the  escape 
of  fires  from  their  moving  trains.  The  distinction  drawn 
between  it  and  the  Ellis  case  is  rather  hazy,  and  the  de- 
nunciation of  the  statute  as  class  legislation  by  Mr.  Justice 
Harlan,  in  which  three  other  justices  concurred,  seems  un- 
answerable ;  yet  the  classification,  in  any  event,  inchided  all 
companies  or  individuals  operating  trains.  The  Ellis  case 
was  again  approved  in  Fidelity  Mutual  Life  Ass'n  v.  Mettler, 
185  U.  S.  308  (22  Sup.  Ct.  662,  46  L.  Ed.  922),  in  which 
a  statute  of  Texas  enacting  that  life  and  health  insurance 
companies,  upon  failure  to  pay  losses  within  the  time  speci- 
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fled  in  their  policies  after  demand  made,  shall  pay  the 
beneficiaries,  "  in  addition  to  the  amount  of  the  loss,  12  per 
cent,  damages  on  the  amount  of  such  loss,  together  with  all 
reasonable  attorney's  fees  for  the  prosecution  and  collection 
of  such  loss."  This  was  put  on  the  ground,  first,  of  the 
state's  power  to  impose  conditions  on  its  own  and  foreign 
corporations;  and  second,  on  the  differences  between  life 
and  health  companies  and  fire,  marine,  and  inland  insurance, 
and  also  mutual  benefit  and  relief  associations,  and  "  the 
necessity  of  prompt  payment  in  order  to  provide  the  means 
of  living,  of  which  the  beneficiaries  hav6  been  deprived  by 
the  death  of  the  insured,"  is  emphasized. 

In  my  opinion  there  is  no  way  by  which  to  uphold  the 
amendment  to  section  2071  of  the  Code  without  disregarding 
the  Ellis  case  and  ignoring  the  necessity  of  material  dif- 
ferences between  classes  of  individuals  or  corporations  to 
justify  the  application  of  different  laws  thereto.  Attention 
to  the  question  involved  in  the  concrete,  rather  than  the  ab- 
stract, can  lead  to  no  other  result  The  amendment  nullifies 
agreements  of  one  class  of  employes  of  railroad  companies 
and  permits  those  of  another  to  be  enforced.  A  "  square 
deal "  would  exact  that  all  employes  be  included  and  each 
be  accorded  the  same  protection  by  the  law.  It  singles  out 
for  protection  the  claims  of  a  part  of  those  in  the  service  of 
railroad  companies  and  excludes  from  its  benefits  the  claims 
of  the  remainder  and  of  all  employes  in  the  service  of  all  other 
corporations  in  like  situation.  The  courts  are  open  to  the 
favored  class,  notwithstanding  any  contract  of  insurance,  re- 
lief, benefit,  or  indemnity,  and  acceptance  thereunder,  but 
to  all  others  they  are  closed.  In  the  words  of  Mr.  Justice 
Brewer,  "  they  do  not  enter  court  on  equal  terms."  What 
I  object  to  is  the  discrimination  by  this  statute  between  men 
when  there  is  no.  basis  for  such  discrimination.  All  in  like 
situation  should  stand  equal  before  the  law.  No  favoritism 
should  be  tolerated.  If  it  is  a  good  law  for  an  employe  who 
operates  an  engine,  it  is  equally  good  for  the  dispatcher  who 
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directs  the  movement  of  engines  and  trains.  If  its  enact- 
ment is  essential  for  the  protection  of  the  brakemen  from 
undue  pressure  from  their  employer,  it  is  equally  essential 
to  shield  the  trackmen  from  the  same  influence.  There 
is  nothing  in  the  situation  of  the  one  which  will  justify 
extending  the  protection  of  a  statute  like  that  imder  con- 
sideration for  his  benefit  and  denying  such  protection  to  the 
other,  "  The  true  principle  requires  something  more  than 
a  mere  designation  by  which  such  characteristics  as  will 
serve  to  classify,  for  the  characteristics  which  thus  serve 
as  a  basis  of  classification  must  be  of  such  a  nature  as  mark 
the  object  so  designated  as  peculiarly  requiring  exclusive 
legislation.  There  must  be  some  substantial  distinction 
having  referrence  to  the  subject-matter  of  the  proposed 
legislation,  between  the  objects  or  places  embraced  in  such 
legislation  and  the  objects  and  places  excluded.  The  marks 
of  distinction  on  which  the  classification  is  founded  must  be 
such,  in  the  nature  of  things,  as  will  in  some  reasonable 
degree  at  least  account  for  or  justify  the  restriction  of  the 
legislation."  State  v.  Hammer,  42  N.  J.  Law,  439.  The  four- 
teenth amendment  to  the  Constitution  of  the  United  States 
prohibits  the  denial  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  la^s.  The  sixth  section  of  article 
1  of  the  Constitution  of  this  state  exacts  that  all  laws  shall 
have  a  uniform  operation,  and  that  privileges  and  immuni- 
ties shall  not  be  granted  to  any  citizen  or  class  of  citizens 
which  upon  the  same  terms  shall  not  equally  belong  to  all 
citizens.  These  provisions  of  the  fundamental  law,  denounc- 
ing discrimination,  should  not  be  frittered  away.  Their 
importance  in  guarding  against  the  segregation  of  society 
into  classes,  and  in  assuring  to  all  citizens  that  equality  before 
the  law  which  is  essential  to  free  government,  cannot  be  over- 
estimated. The  constitutionality  of  this  amendment  cannot 
be  sustained  save  by  resort  to  refinements  in  distinction  and 
sophistry  in  reasoning  in  which  no  court  should  indulge  and 
which  would  be  destructive  of  the  above  limitations  on  legis- 
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lative  power.  For  these  reasons  I  am  of  the  opinion  that  the 
district  court  rightly  held  the  statute  invalid.  So  believing, 
it  is  unnecessary  for  me  to  consider  whether  it  was  also  vio- 
lative of  a  portion  of  the  Constitution  guarantying  the  free- 
dom of  contracts. 

Since  submitting  the  foregoing,  the  majority  have  added 
to  their  opinion  a  rejoinder,  which  may  be  responded  to 
briefly.  The  assertion  that  anything  which  might  have  been 
included  in  the  statute  as  originally  enacted  may  be  added 
by  way  of  amendment  is  not  borne  out  by  the  illustrations 
cited.  Thus,  in  case  of  an  exemption  or  homestead^  it  is 
quite  as  essential  to  the  protection  of  the  family  that  these 
be  preserved  as  that  they  be  granted,  and  hence  protective 
measures  enacted  by  way  of  amendment  are  supported  by 
the  same  classification  as  the  original  act.  The  vice  in  the 
reasoning  lies  in  the  assumption  that  protective  measures 
have  been  enacted  and  sustained  regardless  of  any  present 
requirement  of  conformation  to  the  provisions  of  the  Consti- 
tution. In  every  instance  cited,  the  subsequent  statute,  if 
challenged,  has  been  sustained  because  the  class  for  which 
enacted  was  such  as  to  render  special  legislation  appropriate. 
If  the  doctrine  asserted  were  to  be  accepted,  all  necessary 
in  order  to  avoid  the  constitutional  prohibition  against  class 
legislation  would  be  the  enactment  of  a  law  by  way  of  an 
amendment  to  some  former  statute  of  ten  years  or  a  century 
ago,  instead  of  a  new  and  independent  act  Lapse  of  time 
and  changes  in  conditions  cannot  be  thus  obliterated  in 
determining  whether  a  statute  is  open  to  the  charge  of  unjust 
discrimination,  and  no  authority  is  cited  so  holding.  Ko 
one  questions  the  legislative  power  to  abolish,  take  away,  or 
modify  statutory  rights.  All  insisted  upon  is  that  in  doing 
so  the  Legislature  is  not  independent  of  or  superior  to  the 
Constitution,  but  must  accomplish  this  in  the  way  exacted  by 
that  instrument.  Here  is  a  cause  of  action  created  by  statute. 
It  has  stood,  with  respect  to  the  remedy,  for  thirty-six  years 
on  precisely  the  same  footing  as  other  causes  of  action,  exist- 
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ing  or  created  before  or  since.  After  the  lapse  of  that  time 
it  is  amended.  The  liability  created  by  the  original  statute 
must  not  be  confused  with  the  remedy  which  is  sought  to  be 
affected  by  the  amendment  The  liability  arises  upon  the 
happening  of  the  injury.  The  amendment  does  not  purport 
to  change  it  in  any  way.  It  in  no  way  restricts  the  liability 
previously  created.  It  adds  nothing  thereto.  It  relates 
solely  to  the  remedy.  Had  it  been  enacted  as  part  of  the 
original  act^  it  would  have  constituted  a  part  of  the  right,  and 
must  have  been  upheld  as  valid ;  for,  being  part  of  the  right 
created,  the  same  classification  of  necessity  would  sustain  it 
See  Major  v.  Railway,  115  Iowa,  309 ;  Hawley  v.  Oriffin,  121 
Iowa,  667.  But,  as  seen,  this  remedy  was  not  added  until 
long  after  the  cause  of  action  was  created,  and  consequently 
did  not  become  a  part  of  the  right  It  was  a  distinct  and 
independent  provision  for  the  protection  of  a  particular  cause 
of  action,  and  can  no  more  be  upheld  than  had  it  related  to 
any  other  liability  created  by  statute  or  existing  at  the  com- 
mon law.  Had  the  subject  of  its  protection  been  some  other 
liability  of  a  railroad  company  or  individual,  no  question 
could  arise  as  to  whether  it  should  comply  with  the  consti- 
tutional requirements  of  the  uniformity  and  classification. 
Can  it  be  that  the  mere  fact  alone  that  a  liability  has  been 
created  by  statute  will  justify  a  separate  and  peculiar  rem- 
edy not  available  to  all  persons  in  like  situation?  Such  is 
the  logical  deduction  from  the  opinion  of  the  majority.  The 
Legislature  may  look  back  one  or  one  hundred  years,  and  if, 
perchance,  the  cause  of  action  had  its  origin  in  a  statutory 
enactment,  it  may  be  singled  out  for  a  special  remedy,  and 
this,  regardless  of  its  similarity  with  other  causes  of  action, 
or  the  persons  to  be  affected,  or  the  changes  wrought  by  lapse 
of  time.  I  am  not  ready  to  indorse  any  such  theory.  I  am 
unwilling  to  resort  to  any  species  of  reasoning,  having  no  sub- 
stantial basis,  in  order  to  avoid  the  clauses  of  the  Constitu- 
tion denouncing  unjust  discrimination. 

Believing  that  the  amendment  to  the  statute  is  in  conflict 
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with  the  requirements  of  the  Constitution,  I  am  of  opinion 
that  the  judgment  of  the  district  court  so  declaring  should 
be  affirmed. 

Bishop,  J. —  I  concur  in  the  result  reached  by  Ladd, 
J.,  upon  the  views  expressed  by  him. 


S.  H.  CtTBTis,  Appellant,  v.  Mart  L.  Barber,  et  al.  Defend- 
ants, and  Adalinb  A.  Shepherd,  Intervener,  Appellee. 

Tenants  in  common:  ouster:  adverse  possession.  A  sheriff's 
1  deed  of  the  interest  of  one  tenant  in  common  followed  by 
possession,  does  not  amount  to  an  ouster  of  the  co-tenant  so 
that  title  by  possession  adverse  to  his  interest  can  be  acquired 
by  the  grantee,  even  though  he  had  no  knowledge  of  the  co- 
tenant's  interest. 

Same:    notice  of  claim  of  ownership:    To  constitute  an  ouster  as 
2    between   tenants   in   common   there   must  l)e   actual  notice   of 

claim  of  title  followed  by  hostile  acts  under  such  claim. 
Evidence  held  insufficient  to  show  notice  of  claim  of  exclusive 

ownership. 

Appeal  from  Bremer  District  Court. —  Hon.  Clifford  P. 
Smith,  Jndge. 

Saturday,  July  14,  1906. 

Action  in  equity  by  plaintiff  to  quiet  title  to  certain 
real  estate  as  against  the  defendants.  Adaline  A.  Shepherd 
intervened,  claiming  to  be  the  owner  of  an  undivided  one-half 
interest  in  the  property,  and  asking  that  her  title  be  estab- 
lished and  quieted  as  against  both  plaintiff  and  defendants. 
The  defendants  answered  the  petition  of  plaintiff,  but  plain- 
tiff only  pleaded  in  answer  to  the  petition  of  intervention. 
By  the  decree  it  was  adjudged  that  plaintiff  and  intervener 
were  the  owners  equally  and  in  common  of  the  property,  and 
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title  was  quieted  in  them  as  against  each  other  and  the 
defendants.     Plaintiff  alone  appeals.       Affirmed. 

E.  L.  Smalley,  for  appellant. 

Long,  Hageman  &  Farwell,  for  appellee. 

Bishop,  J. —  The  property  in  question  is  a  lot,  forty- 
four  feet  in  width,  situated  in  the  city  of  Waverly,  Bremer 
county,  and  on  November  25,  1881,  was  owned  by  one  W. 
F.  Barker.  On  that  date  Barker  conveyed  by  deed  to  L.  L. 
Lush  and  the  intervener.  Shepherd,  each  an  undivided  one- 
half.  This  deed  was  never  recorded  and  has  been  lost.  In 
September,  1887,  a  sheriff's  deed  conveying  in  terms  all  the 
right,  title,  and  interest  of  Lush  in  and  to  the  property  was 
executed  and  delivered  to  plaintiff,  Curtis,  and  this  deed  was 
at  once  recorded.  It  is  the  contention  of  plaintiff  that 
at  the  time  of  the  sheriff's  deed  Lush  was  in  the  sole  occu- 
pancy of  the  property;  that  upon  receiving  his  deed,  and 
without  knowledge  of  any  rights  or  intereqfa  on  the  part  of 
intervener,  he  (plaintiff)  entered  into  sole  possession,  which 
he  has  retained  ever  since,  claiming  to  be  the  owner,  paying 
the  taxes,  and  taking  the  rents  and  profits ;  and  his  demand 
for  a  decree  as  against  intervener  is  predicated  upon  the 
assimiption  that  his  taking  possession  amounted  to  an  ouster, 
which  he  asserts  has  been  followed  by  possession  adverse  to 
intervener  for  the  statutory  period  and  under  claim  of  title. 
On  the  other  hand,  it  is  the  contention  of  the  intervener 
that  there,  was  no  ouster ;  that  the  possession  of  plaintiff  has 
been  that  of  a  tenant  in  common,  and  not  adverse,  with  full 
knowledge  of  her  rights  in  the  premises. 

That  under  the  Barker  deed  intervener  and  Lush  became 
tenants  in  common  of  the  property  is  conceded ;  that  the  pos- 
session of  one  tenant  in  common  is  the  possession  of  the  other 
is  a  rule  well  settled  in  law ;  and  there  can  be  no  disseizin  in 
favor  of  the  one  as  against  the  other,  such  as  will  set  the 
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statute  of  limitations   running   without   an  actual   ouster. 
Now,  while  a  conveyance  by  one  tenant  in 

I*     .1  E]W AJV It S  III 

ter^^^ad^erw"""     ^^^^^^^^^^^  ^^  ^^^  wholo  cstate  to  a  Stranger  will 
possession.  ordinarily  amount  to  an  ouster  {Kinney  v. 

Slattery,  51  Iowa,  353,  and  Fielder  v.  Childs,  73  Ala.  567, 
cited  and  relied  on  by  appellant),  still  there  is  no  warrant  on 
reason  or  authority  for  saying  that  a  mere  relinquishment, 
voluntary  or  involuntary,  by  one  tenant  of  his  interest  in  the 
property  can  be  given  such  efiEect.  In  such  case  there  is  no 
more  than  a  substitution  of  tenants.  17  Am.  &  Eng.  Ency. 
707.  Thus,  in  the  case  of  a  simple  quitclaim  to  a  stranger 
by  one  tenant  in  common  of  his  right  and  interest  in  the 
property,  the  rights  of  the  co-tenant  remain  unaffected 
thereby.  There  is  no  ouster  such  as  will  put  the  statute  in 
motion.  Hume  v.  Long,  53  Iowa,  299,  And  as  a  purchaser 
at  sheriff's  sale  gets  only  the  interest  which  the  execution 
debtor  had  in  the  property,  that  being  all  that  the  sheriff  has 
right  and  authority  to  sell,  the  situation  is  precisely  as  if  the 
debtor  had  made  a  voluntary  relinquishment  by  quitclaim. 
Weaver  v.  Stacy,  93  Iowa,  683.  It  makes  no  difference  that 
the  purchaser  at  execution  sale  has  no  notice,  actual  or  con- 
structive, of  the  interests  of  a  person  other  than  the  judgment 
debtor.  As  said  Mr,  Justice  Dillon  in  Hamsmith  v.  Espy,  19 
Iowa,  444 :  "  In  making  a  sale  under  execution,  the  sheriff 
or  other  public  oflScer  professes  to  sell  only  the  interest  or 
estate  of  the  judgment  debtor.  He  gives  no  warranty.  The 
law  proclaims  in  the  ears  of  all  who  propose  to  buy : '  Caveat 
emptor;  and  look  out,  take  notice,  beware,  of  the  title  for 
which  you  bid.'  "  See,  also,  Holtzinger  v.  Edwards,  51  Iowa, 
383;  Matless  v.  Sundin,  94  Iowa,  111. 

Having  concluded,  as  we  must,  that  the  sheriff's  deed 

had  no  effect  to  deprive  intervener  of  her  rights  and  interests 

in  the  property,  or  to  put  the  statute  in  mo- 

8.  Sai»:  notice        . .  •      ^    t_  j     ^       •  • 

of  claim  of         tiou  as  agaiust  her,  we  proceed  to  inquire 

whether  anything  appears  in  the  subsequent 

relations  of  the  parties  that  should  be  given    such    effect. 
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The  evidence  shows  the  lot  to  be  of  the  value  of  about  $4,000. 
Saving  the  presence  of  an  old  and  somewhat  dilapidated 
building,  and  a  sidewalk  at  the  street  line,  the  property  is 
unimproved.  At  the  time  of  the  sheriff's  deed  the  building 
was  actually  occupied  by  a  tenant  for  storage  purposes,  and 
such  tenant  continued  a  few  months,  paying  to  plaintiff  $30 
as  rent.  Thereafter,  and  down  to  1893,  plaintiff  and  a  firm 
of  which  he  was  a  member  used  the  property  from  time  to 
time  for  storage  purposes  as  their  convenience  suggested ;  the 
firm  making  no  accounting  for  rent  From  1893  down  to  the 
commencement  of  this  action,  a  period  of  about  ten  years, 
the  property  was  rented  by  plaintiff  to  one  Hodges,  but  for 
what  purpose  does  not  appear.  Hodges  paid  rent  in  labor 
at  the  rate  of  $5  per  annum.  Plaintiff  paid  the  taxes  and  has 
kept  the  sidewalk  in  repair.  No  other  improvements  have 
been  made.  It  is  the  testimony  of  plaintiff  that  the  rentals 
of  the  property  have  not  been  sufficient  to  pay  the  taxes  and 
the  expense  of  keeping  the  sidewalk  in  repair.  Intervener 
knew  of  the  occupancy  of  the  property,  and  says  that,  know- 
ing the  rentals  would  not  pay  the  taxes  and  keep  the  property 
in  repair,  she  made  no  objections  thereto.  Plaintiff  insists 
that  he  first  learned  that  intervener  had  an  interest  in  the 
property  in  June,  1893,  the  information  coming  through  a 
letter  from  Lush  stating  that  she  (intervener)  was  owner 
of  an  undivided  half.  Plaintiff  went  to  the  husband  of  inter- 
vener with  the  letter,  and  the  subject-matter  was  talked  over. 
There  is  some  dispute  between  them  as  to  what  was  said,  but 
we  think  it  fairly  appears  that  Mr.  Shepherd,  who  says  he 
had  charge  of  all  his  wife's  business,  declared  for  her  interest 
in  the  property  and  for  a  recognition  of  her  rights  by  plain- 
tiff. Moreover,  that  plaintiff  admitted  in  substance  that,  it 
being  true  that  intervener  was  named  as  grantee  in  the  deed 
from  Barker,  she  would  be  entitled  to  a  half  interest  in  the 
property.  Except  as  above  indicated,  plaintiff  did  not  there- 
after give  notice  to  intervener  of  a  claim  on  his  part  of  sole 
ownership,  and  she  was  advised  of  such  claim  only  by  the 


404  CuBTiB  V.  Bab3es.  [131  Iowa 

commencement  of  this  action.  Clearly  enough,  an  ouster  can- 
not be  predicated  on  a  state  of  facts  as  thus  presented*  In 
cases  arising  between  tenants  in  common,  actual  notice  of 
claim  of  title  and  hostile  acts  done  under  such  claim  are 
prime  requirements  to  an  ouster.  Casey  v.  Casey,  107 
Iowa,  192. 

There  are  cases  in  which  it  has  been  held  that,  where 
there  has  been  long-continued  and  undisturbed  occupancy, 
actual  notice  of  claim  of  ownership  may  be  given  through 
acts  done  by  the  occupying  tenant^  with  the  knowledge  of  his 
co-tenant,'  such  as  making  valuable  improvements,  retaining 
all  rents  and  profits,  and  otherwise  treating  the  property 
after  the  manner  which  obtains  generally  in  cases  where  abso- 
lute ownership  is  asserted.  And  such  is  the  case  of  Knowles 
V,  Brown,  69  Iowa,  11.  But  the  rule  of  that  and  other  like 
cases  is  not  authority  for  holding  that  actual  notice  may  arise 
from  the  mere  fact  that  one  tenant,  with  the  knowledge  of 
his  co-tenant,  makes  occasional  use  of  the  property  for  storage 
purposes,  and  otherwise  assumes  to  rent  the  same  for  a  nomi- 
nal rental  insufficient  in  amount  to  pay  the  taxes.  There 
is  nothing  in  such  conduct  to  indicate  a  design  to  oust  the 
co-tenant  of  his  interest.  On  the  contrary,  all  may  very  well 
have  been  done  by  the  occupying  tenant  for  the  protection  of 
his  own  interest.  War  field  v.  Lindell,  30  Mo.,  272  (77 
Am.  Dec.  614) ;  Bader  v.  Dyer,  106  Iowa,  715 ;  Casey  v. 
Casey,  supra.  And  especially  must  this  be  true  where,  as  in 
this  case,  the  occupying  tenant  is  advised  before  the  period  of 
the  statute  has  run  that  his  co-tenant  is  claiming  ownership, 
and  tacitly,  at  least,  acquiesces  therein. 

Our  conclusion  is  that  the  decree  was  right,  and  it  is 
affirmed. 
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Chablss  H.  Banneb  y.  The  Wabash  Railboad  Company^ 

Appellant. 

Railroads:  collbction  of  unauthorized  freight  charges:  recovery 
back:  jurisdiction.  The  state  courts  have  jurisdiction  of  an 
action  to  recover  back  of  a  railway  company,  a  charge  for 
freight  exacted  on  a  car  of  stock  shipped  into  this  state,  which 
was  in  excess  of  the  schedule  of  rates  printed  and  posted  and 
filed  with  the  interstate  commerce  commission. 

Deemsb,  J.,  in  a  concurring  opinion. 

Appeal  from  Page  District  Court. — ^Hon.  A.  B.  Thobnell, 

Judge. 

Satuhday,  July  14,  1906. 

The  plaintiff  shipped  a  car  load  of  goods,  farming  uten- 
sils and  stock  over  the  defendant's  road  from  Salisbury,  Mo., 
to  Shenandoah,  Iowa.  It  was  what  is  knpwn  as  an  "  emi- 
grant car,"  the  agreed  charge  for  which  between  said  points 
was  $39.  The  rules  of  the  defendant  fixing  the  rate  for  such 
cars  limited  the  number  of  head  of  sto<^  to  be  shipped  in  one 
car  to  ten,  and  provided  that  the  freight  charge  on  animals 
in  excess  of  said  number  should  be  at  the  rate  of  60  cents  per 
himdred,  and  established  an  arbitrary  weight  on  which  the 
computation  should  be  made.  The  plaintiff  loaded  sixteen 
head  of  cattle  in  the  ear,  six  of  them  being  calves  weighing 
about  three  hundred  pounds  each,  and  after  the  car  reached 
its  destination  and  before  he  was  permitted  to  remove  his 
property  therefrom  he  was  compelled  to  pay  the  car  load 
price  of  a  car  of  stock  between  said  points  in  addition  to  the 
charge  for  an  emigrant  car.  He  brought  this  suit  to  recover 
the  amount  so  paid.  There  was  a  trial  to  the  court,  and  a 
judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
peals.   Affirmed. 


406  Banner    v.  Railway.  [181  Iowa 

Oeo.  S.  Orover  and  Jennings  &  Fisher,  for  appellant. 

W.  P.  Furgeson,  for  appellee. 

Pee  Curiam. —  The  defendant  contends  that  this  is  an 
action  to  recover  under  the  provisions  of  the  interstate  com- 
merce act,  and  that  the  state  courts  have  no  jurisdiction  of 
the  subject-matter.  The  shipment  itself  was  undoubtedly  an 
interstate  transaction,  and  if  this  suit  were  brought  to  recover 
for  a  violation  of  the  commerce  act  the  appellant's  position 
would  be  correct  Act  Feb.  4,  1887,  24  Stat.  382  [U.  S. 
Comp.  St  1901,  3159] ;  Swift  v.  Railway  (C.  C.)  58  Fei 
858;  Cofp  V.  L  &  N.  By.  Co.  43  La.  Ann.  511,  (9  South. 
441,  12  L.  K.  A.  725,  26  Am.  St  Rep.  198) ;  Gulf,  C.  &  8. 
F.  By.  Co.  V  Hefley  £  Lewis,  158  U.  S.  98,  (15  Sup.  Ct 
80^,  39  L.  Ed,  910) ;  Oatton  v.  C,  B.  I.  &  P.  By.  Co.,  95 
Iowa,  112. 

The  primary  question  is  whether  the  defendant 
demanded  and  collected  a  greater  sum  than  was  authorized 
to  charge  by  its  schedules  of  rates  and  fares  printed,  posted 
and  filed  with  the  interstate  commerce  commission;. if  it  did, 
the  plaintiff  is  entitled  to  recover  and  the  court  had  juris- 
diction because  the  suit  is  not  to  recover  an  overcharge  under 
the  commerce  act,  but  to  recover  back  a  wholly  imjust  and 
unauthorized  exaction,  one  demanded  and  collected,  not  only 
in  violation  of  the  act  itself,  but  in  violation  of  the  contract 
made  with  the  plaintiff.  The  additional  charge  was  exacted 
because  of  the  six  calves  which  were  carried  in  the  car  in  ad- 
dition to  the  ten  head  of  cattle  provided  for  by  rules  of  the 
defendant.  The  weights  fixed  by  defendant  to  justify  the 
charge  were  purely  arbitrary,  and  so  far  as  the  schedules  or 
classiiications  produced  in  evidence  are  understood  by  us, 
there  is  nothing  therein  authorizing  a  charge  for  such  arbi- 
trary weight.  The  car  was  in  fact  overloaded  to  the  extent 
of  1,400  pounds.  This  was  in  excess  of  the  weight  allowed 
for  the  rate  fixed,  and  when  the  plaintiff  paid  the  freight  in 
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the  first  instance  he  paid  for  such  excess  weight  the  highest 
schedule  charge  for  merchandise,  such  charge  being  higher 
than  for  stock  by  car  load  lots,  as  we  understand  the  record. 
The  plaintiff  having  paid  the  exaot  amount  demanded  for 
the  actual  weight  of  the  car  under  the  provision  of  the  sched- 
ule as  construed  by  the  defendant  itself,  it  should  not  now 
be  permitted  to  place  another  construction  on  such  schedule 
for  the  purpose  of  collecting  the  price  of  another  car.  If 
the  facts  are  as  we  understand  them  the  situation  may  be 
stated  thus:  The  defendant  collected  in  the  first  instance 
all  that  it  had  the  right  to  demand  under  its  schedule  as  it 
had  classified  the  load,  and  which  classification  seems  to  be 
somewhat  elastic.  A  failure  to  collect  more  would  not  have 
been  violation  of  the  interstate  commerce  act,  and  the  pay- 
ment of  the  additional  sum  exacted  and  its  recovery  back 
have  nothing  to  do  with  such  act. 
The  judgment  is  affirmed, 

Deemeb,  J. —  (concurring).  I  agree  to  the  conclusion 
of  the  majority,  but  I  do  so  upon  the  ground  that  the  railway 
company  was  attempting  to  enforce  a  penalty  against  the 
shipper  for  overloading  a  car  rather  than  a  schedule  rate  for 
shipping  goods.  The  witnesses  for  defendant  say  that  the 
arbitrary  charge  was  intended  as  a  penalty  for  overloading 
an  emigrant  car,  and  not  as  the  schedule  rate  for  shipping  the 
goods.  But  for  the  alleged  overloading  no  such  charges  as 
were  attempted  here  would  have  been  exacted.  There  is  no 
pretense  that  there  was  any  collusion  between  defendant's 
agent  in  Missouri  and  plaintiff,  nor  was  there  any  purpose 
upon  the  part  of  either  to  avoid  the  interstate  commerce  act. 
The  railway  company,  in  exacting  the  additional  charge,  was 
attempting  to  enforce  a  penalty  for  overloading,  and  not  try- 
ing to  collect  its  schedule  rate  for  shipping  cattle.  No  ques- 
tion of  discrimination  is  before  us.  It  is  this  which  distin- 
guishes the  case  from  Texas  Co.  v.  Mugg  (U.  S.)  26  Sup. 
Ct  628,  50  L.  Ed.  1011. 
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D.  V.  Wright  v.  J.  C.  Voorhees,  and  Wm.  Bosley,  Appel- 
lants. 

Chattel   mortgages:    fxttuke  advances:    termination   of  lien.    A 

1  chattel  mortgage  may  be  made  to  secure  a  future  indebted- 
ness within  the  contemplation  of  the  parties  at  that  time,  but 
when  such  indebtedness  is  paid  the  mortgage  is  ordinarily  ex- 
tinguished by  operation  of  law;  and  while  the  form  of  such 
indebtedness  may  be  changed  it  cannot  by  agreement  be  made 
to  cover  an  entirely  new  obligation,  unless  possibly  the  agree- 
ment amounts  to  a  new  mortgage  in  parol. 

Future  acquired  property,    A  chattel  mortgage  covering  "future 

2  acquisitions  to  the  above  described  property  "  is  insufficient  in 
description  to  include  property  thereafter  acquired  by  the 
mortgagor. 

Appeal  from  Cass  District  Court.  — ^Hon.  A.  B.  Thorwell, 

Judge. 

Saturday,  July  14, 1906. 

Action  to  recover  possession  of  two  horses  held  by 
defendant  Voorhees  under  a  chattel  mortgage  given  by  plain- 
tiff to  said  defendant  to  secure  payment  of  "one  note  for 
$42.94,  dated  December  26,  1896,  due  September  1,  1897, 
and  one  note  for  $100.00  dated  December  30,  1896,  due 
December  30,  1897,  together  with  any  further  advances  made 
or  indebtedness  owing  by  said  mortgagor  to  said  mortgagee 
including  all  renewals  thereof  until  this  mortgage  is  can- 
celled, all  of  which  is  secured  hereby."  It  is  substantially 
clear  that  the  $100  note  was  itself  intended  to  cover  advances 
to  be  made  after  the  execution  of  the  mortgage,  and  that  the 
amounts  covered  by  these  two  notes  were  subsequently  paid ; 
but  defendants  claim  that  other  advances  were  subsequently 
made  to  the  extent  of  $60.42,  for  which  judgirient  was  recov- 
ered by  defendant  Voorhees  against  the  plaintiff.     On  trial 
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to  a  jury  a  verdict  was  returned  in  favor  of  the  plaintiff  fix- 
ing the  value  of  the  horses  at  $250  and  plaintiff's  damages 
at  $8,  and  judgment  on  such  verdict  was  against  defendants, 
from  which  judgment  defendants  appeaL    Affirmed. 

Balph  A.  Buth,  C.  A.  Meredith,  and  Patrish  &  Dowell, 
for  appellants. 

Bruce  &  Zeigler,  for  appellee. 

McClain,  C.  J. —  The  errors  assigned  relate  to  the  giv- 
ing of  instructions  and  the  overruling  of  various  grounds  of 
a  motion  in  arrest  of  judgment  and  for  judgment  notwith- 
standing the  verdict.  But,  as  the  errors  argued  relate  to  the 
theory  on  which  the  case  was  submitted  to  the  jury,  they  may 
be  discussed  without  setting  out  specifically  the  instructions 
objected  to  or  the  grounds  of  the  motion. 

The  theory  of  the  trial  court  was  that  when  the  notes 
specified  in  the  mortgage,  one  of  which  it  is  conceded  was 
to  cover  advances  to  be  made,  were  fully  paid  and  discharged 
1.  chattbl  mort-    the   mortgage   was  cancelled   and   could   not 
advances"  "er-    be    relied    upou    by    defendants    as    security 
i?cS.  for  subsequent  advances  mada     We  think  it 

is  clear  that  a  mortgage  may  be  made  to  secure  future 
advances  which  are  in  contemplation  of  the  parties  at  the 
time  of  the  making  of  the  mortgage,  and  that  when  the 
indebtedness  to  be  secured,  including  the  advances  con- 
templated, has  been  fully  satisfied  and  discharged  then 
the  mortgage  is  cancelled  and  extinguished  by  operation 
of  law.  Wallard  v.  Worthman,  84  111.  446;  Loggie  v. 
Chandler,  95  Me.  220  (49  Atl.  1059);  Shiver  v.  John- 
ston,  62  Ala.  37;  House  v.  Fultz,  13  Smedes  &  M.  (Miss.) 
39.  Such  a  mortgage  cannot,  by  subsequent  arrangement 
between  the  parties,  be  made  to  cover  other  advances  not, in 
contemplation  at  the  time  the  mortgage  was  made  unless,  per- 
haps, such  agreement  amounts  to  a  new  mortgage  in  parol. 
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which  is  not  contended  for  in  this  case.  Marcus  v.  Bohif^ 
son,  76  Ala.  550;  Sims  v.  Mead,  29  Kan.  124;  Moran  v. 
Gardemeyer,  82  Cal.  96  (23  Pac.  6).  It  is  true  that  a  chat- 
tel mortgage  continues  security  for  the  indebtedness  intended 
to  be  secured  although  the  form  of  the  indebtedness  may  be 
changed.  Shan  v.  Bice,  41  Iowa,  465;  Packard  v.  King- 
man, 11  Iowa,  219.  But  there  is  no  proof  in  this  case  that 
the  indebtedness  on  which  the  subsequent  judgment  in  favor 
.  of  defendant  Voorhees  against  the  plaintiff  was  rendered 
included  any  of  the  items  of  indebtedness  intended  to  be  cov- 
ered by  the  mortgage. 

The  contention  for  appellant  is  that  the  mortgage  should 
be  construed  as  security  for  any  advances  so  long  as  it 
remains  uncancelled ;  that  is,  until  there  was  some  formal  act 
s.  Future  AC.  of  concellation.  But  we  think  the  intention 
Eit™'*°'^  evidenced  by  the  language  used  was  that  it 
was  to  remain  in  force  so  long  as  the  indebtedness  of  plain- 
tiff to  defendant  Voorhees  continued,  and  that  on  the  full 
discharge  of  the  indebtedness  evidenced  by  the  notes  executed, 
and  future  advances  contemplated  at  that  time,  it  should  be 
extinguished.  To  give  the  language  any  other  construction 
would  convert  the  instrument  into  a  mere  blanket  mortgage, 
not  only  uncertain  as  to  the  property  covered,  but  also  as  to 
the  indebtedness  secured.  No  objection  is  made  in  this  case 
upon  the  ground  that  by  the  terms  of  the  instnmient  itself 
it  was  to  cover  future  "  acquisitions  to  the  above-described 
property,^'  and  that  the  two  horses  which  plaintiff  seeks  to  re- 
cover are  not  animals  described  in  the  instrument,  nor  the 
progeny  of  any  animals  described.  But  to  give  the  instru- 
ment a  construction  which  would  make  it  cover  all  future 
acquisitions  of  property,  and  all  future  indebtedness,  regard- 
less of  the  contemplation  of  the  parties  at  the  time  that  the  in- 
strument was  executed  that  any  such  indebtedness  should  be 
incurred,  would  seem  to  be  wholly  without  authority.  The 
cases  authorizing  the  inclusion  of  after-acquired  property  and 
future  advances  will  all  be  found  to  come  far  short  of  a  gen- 
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eral  inclusion  of  everything  the  mortgagor  may  subeequently 
own  and  every  indebtedness  to  the  mortgagee  which  he  may 
.subsequently  incur.  By  way  of  illustration  see  Fidelity  & 
Deposit  Co.  V.  8turtevant  Co.  (Miss.)  (38  South.  783) ; 
Everman  v.  Bohb,  52  Miss.  653  (24  Am.  Rep.  682) ;  Cayce 
v,  Stovall,  50  Miss.  400 ;  DeeUy  v.  Dwight,  132  K  Y.  59  (30 
K  E.  258,  18  L.  E.  A.  298) ;  Shores  v.  DoheHy,  65  Wis. 
153  (26  N.  W.  577) ;  Gray  v.  Helm,  60  Miss.  131;  Poccton 
V.  Meyer,  58  Miss.  445;  Moore  v.  Terry,  66  Ark,  893  (50 
S.  W.  998) ;  MaHin  v.  Halbroohs,  55  ArL  569  (18  S.  W. 
1046)  ;  PoH  V.  Black,  50  ArL  256  (7  S.  W.  131.) 

The  foregoing  su^estions  are  applicable  also  to  the  com- 
plaint as  to  an  instruction  that  the  future  indebtedness  refer- 
red to  in  the  instrument  did  not  include  indebtedness  created 
after  the  notes  and  advances  referred  to  had  been  fully  paid 
and  extinguished.  Certainly,  under  the  authorities  already 
cited,  a  mortgage  to  security  future  indebtedness  should  not 
be  construed  to  cover  indebtedness  not  in  the  contemplation  of 
the  parties  at  the  time  the  instrument  was  executed  and  hav- 
ing no  reference  to  the  subject-matter  referred  to  in  the  in- 
strument. What  has  been  said  has  direct  bearing  in. this  case 
only  on  the  correctness  of  the  view  taken  by  the  trial  court 
that  when  all  existing  indebtedness  between  the  parties  had 
been  fully  satisfied,  and  there  remained  no  further  occasion  to 
make  future  advances  or  contract  for  future  indebtedness  in 
connection  with  the  subject-matter  of  the  mortgage,  it  ceased 
to  be  of  any  validity.  We  are  satisfied  that  this  view  of  the 
court  was  correct 

The  cases  relied  on  for  appellant  are  not  in  point  as 
against  the  view  here  expressed.  In  Hellyer  v.  Briggs,  55 
Iowa,  185,  the  mortgage  was  given  to  secure  a  general 
liability  of  the  mortgagee  as  surety  for  the  mortgagor 
under  a  bond,  and  was  held  to  cover  all  the  indebted- 
ness of  the  mortgagor  secured  by  such  bond.  In  McDaniels 
V.  Calvin,,  16  Vt.  300  (42  Am.  Dec  512),  the  mortgage  was 
to  secure  a  note  and  book  account,  and  it  was  held  to  cover 
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future  indebtedness  on  book  account;  but  the  account  thus 
held  to  be  secured  was  one  commencing  prior  to  the  extin- 
guishment of  the  mortgage  and  running  thereafter  as  an  open 
current  account.  In  the  case  before  us  successive  accounts 
between  defendant  Voorhees  and  the  plaintiff  had  been  set- 
tled by  the  giving  of  notes  secured  by  other  mortgages  than 
the  one  here  involved,  and  the  judgment  which  appellant 
claims  as  covered  by  the  mortgage  in  suit  was  incurred  af- 
ter these  successive  accounts  had  been  thus  fully  settled. 
Looking  at  the  whole  transaction  in  the  light  of  the  conduct 
of  the  parties,  it  is  clear  that  there  was  no  intention  that  the 
instrument  should  continue  for  all  time, to  cover  any  indebted- 
ness arising  out  of  wholly  new  accounts  which  defendants 
should  subsequently  open  with  plaintiff. 

Many  specific  objections  are  made  to  the  instructions, 
but  they  are  all  disposed  of  by  what  has  already  been  said. 
The  trial  court  adopted,  as  we  think,  a  correct  construction 
of  the  instrument,  and  the  judgment  is  affirmed. 


138     ^        Joseph  Machacek,  Appellant  v.  Mabcus  M.  Hall,  Dan- 
iel W.  McLeod,  and  Dan^eil  K.  McLeod. 

Defective  walks:  contributory  negligence.  A  pedestrian  is  not  as 
a  matter  of  law  required  to  inspect  a  walk  before  passing 
over  it;  he  has  the  right  to  assume  that  it  is  in  repair  and 
that  he  may  proceed  safely;  and  where  an  injury  results  from 
a  defect  unknown  to  him  but  which  he  might  have  discov- 
ered had  he  looked,  his  attention  not  having  been  diverted,  the 
question  of  whether  he  was  in  the  exercise  of  ordinary  care 
is  for  the  jury. 

Appeal  from  Superior  Court  of  Cedar  Rapids. —  Hon.  J.  H. 
KoTHRocK,  Judge. 

-  Tuesday,  January  16,  1906. 
Kehearing  Dbnibid  Saturday,  July  14,  1906. 
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Action  for  damages  resulted  in  a  directed  verdict  for 
the  defendant,  upon  which  judgment  was  entered.  The 
plaintifiF  appeals. —  Reversed. 

Bingham  &  MeJeota  and  S.  K,  Tracy,  for  appellant. 

Redmond  £  Stewart,  for  appellees. 

Ladd^  J. —  The  defendant  Hall,  as  contractor,  h^d 
erected  a  church  at  the  corner  of  Twelfth  and  Seventeenth 
avenues  in  Cedar  Eapids.  A  section  of  the  sidewalk  on 
Twelfth  avenue  between  eight  and  twelve  feet  long  had  been 
removed  to  allow  teams  to  pass  in  hauling  stone  to  and  dirt 
from  the  basement  of  the  church.  The  open  space  was  about 
six  inches  below  the  ends  of  the  walk,  toward  each  of  which 
the  earth  slanted.  The  section  was  replaced  by  one  of  the 
defendants,  McLeod,  by  direction  of  the  other  and  another 
trustee  of  the  church,  and  in  doing  so  a  plank  six  or  eight 
inches  wide  was  left  out  at  the  east  end,  and  the  dirt  was 
some  two  or  three  inches  below  the  walk  beyond.  Two  or 
three  steps  still  farther  east  Hall  had  left  a  stone  about  two 
and  one-fourth  feet  long  and  a  foot  in  height  and  width,  be- 
tween one  and  two  feet  from  the  sidewalk,  in  the  parking  of 
the  street  The  plaintiff,  who  resided  on  Seventeenth  avenue, 
some  four  hundred  feet  from  the  place,  had  passed  along  this 
way  in  the  morning  before  the  section  of  walk  had  been  re- 
placed, and  upon  his  return  to  dinner,  shortly  after  twelve 
o^clock  m.,  noticed  the  change  when  about  forty  feet  distant 
He  testified :  "  I  see,  when  I  got  about  so  far  as  I  get  from 
here  by  the  door,  and  I  see  that  a  piece  was  in,  and  I  think 
it  was  all  right,  and  I  no  look,  and  I  no  know  if  there  is 
hole  or  no.  I  go  along,  and  I  stumble  with  my  foot,  and 
catch  that  plank  with  my  foot,  and  make  a  big  jump,  and 
fall  down  on  the  stone."  On  cross-examination  he  testified, 
further,  that  his  attention  was  not  diverted  by  anything  iij 
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the  street.  ^^  Q.  You  noticed  the  walk  had  been  changed 
since  morning?  A  Yes,  sir.  Q.  You  were  looking  at  it, 
then,  to  notice  the  change  ?  A.  Yes,  sir.  Q.  How  high  was 
the  old  walk  above  the  piece  that  had  been  put  in?  A*  I 
couldn't  tell  that  for  sure ;  about  two  indies  or  so,  or  about 
three  inches.  .  .  .  Q.  And  then  you  walked  right  for- 
ward and  right  ahead,  and  when  you  came  up  to  where  this 
walk  —  the  old  walk  —  was  higher  than  the  new  walk,  you 
struck  your  foot  against  it  and  fell  down  ?  A.  Yes,  sir.  Q. 
Was  that  plank  out  just  where  the  old  walk  was  higher  than 
the  piece  that  was  put  in  ?  A.  Yes,  sir.  Q.  There  was  no 
dirt  in  it  ?  A.  Maybe  there  was  dirt  in  it.  If  it  was  in,  it 
was  gray  like  that  sidewalk,  pretty  near  the  same  color.  Q. 
Then  you  noticed  that  this  piece  of  walk  had  been  put  in? 
A.  I  noticed  it  was  level.  Q.  You  were  looking  right 
straight  ahead  all  the  time  ?  A.  Yes,  sir.  Q.  And  you  saw 
it  had  been  changed  from  morning?  A.  Yes,  sir.  Q.  You 
saw  that  the  piece  of  walk  that  was  put  in  was  lower  than  the 
old  walk?  A.  Yes,  sir;  afterward,  when  I  lay  over  the 
stone.  Q.  Didn't  you  see  that  before  ?  A.  No,  I  can't  see 
that  before.  It  was  level,  and  the  sand  was  in,  and  the  sand 
was  the  same  color  as  the  sidewalk."  That  negligence  on  the 
part  of  defendants  might  have  been  inferred  is  not  ques- 
tioned. 

The  verdict  seems  to  have  been  directed  on  the  theory 
that  as  plaintiff's  attention  was  not  diverted,  and  he  could 
have  seen  and  avoided  the  opening  had  he  looked,  he  should 
be  held  as  a  matter  of  law  to  have  been  guilty  of  negligence 
in  not  so  doing.  That  plaintiff  did  not  know  that  the  plank 
had  been  left  out  is  undisputed,  and  therefore  the  fact  that 
his  attention  was  not  diverted  by  anything  in  the  street  is 
material  only  as  bearing  on  the  degree  of  care  being  exercised 
by  him.  Even  if  the  dirt  in  the  opening  was  of  a  color  like 
that  of  the  walk,  the  defect  could  have  been  seen,  had  he  been 
looking  for  defects.  But  a  pedestrian  on  the  street  is  not 
as  a  matter  of  law  an  inspector  of  sidewalks.     He  has  the 
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right  to  assume  that  they  will  be  in  repair,  and  that  he  may 
proceed  in  safety.  He  is  not  bound  at  his  peril  to  discover 
every  defect,  although  it  may  be  an  open  one.  Though 
plaintiff  observed  that  the  block  of  walk  had  been  replaced, 
he  did  not  notice  the  absence  of  the  plank,  owing  to  the 
earth  being  of  the  same  color,  and  he  had  the  right  to  sup- 
pose, in  the  absence  of  information  to  the  contrary,  as  he 
testified  he  did,  that  the  repairs  had  been  properly  done. 
Whether  in  the  exercise  of  ordinary  care,  in  view  of  the 
circimistances  proven,  he  should  have  seen  the  opening  and 
avoided  it,  was  for  the  jury  to  determine.  Barnes  v.  Marcus, 
96  Iowa,  675 ;  Rusch  v.  Dubuque,  116  Iowa,  42.  The  cause 
should  have  been  submitted  to  the  jury. —  Reversed. 


Bbbtha  O.  Gabvik  v.  The  Bublinoton,  Cedab  Rapids  & 
NoBTHEKN  Railway  Company,  Appellant. 

Rape:    complaint  of  fkosecutux.    Proof  of  complaint  by  a  pros- 

1  ecutrix  is  not  absolutely  essential  to  a  conviction  for  rape,  but 
its  absence  is  a  circumstance  to  be  considered  by  the  jury  in 
connection  with  the  age,  intelligence  and  experience  of  the 
injured  party. 

Rape:    evidencb.    In   an   action   against  a   railway   company   for 

2  rape  committed  on  a  passenger  by  one  of  its  employes  the 
evidence  is  held  sufficient  to  show  a  commission  of  the  offense. 

Railways:    acts  of  employes:    uabajty.    A   railway  company  is 

3  liable  in  damages  for  a  rape  committed  on  one  of  its  passen- 
gers by  an  employ^. 

Contributory  negligence:    instbuctions.    In   an   action   for   dam- 

4  ages  against  a  railway  company  for  a  rape  committed  on  one 
of  its  passengers  by  an  employe,  submission  of  the  question 
of .  contributory  negligence  is  not  required,  especially  where 
there  was  no  conflict  in  the  evidence  as  to  what  took  place 
between  the  plaintiff  and  defendant  and  the  court  told  the 
jury  that  plaintiff  could  not  recover  if  she  consented  to  the 
intercourse. 
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Railroads:    passengers:    care.    A  railway  company  is  held  to  the 

5  highest  degree  of  care  of  its  passengers  and  is  responsible  for 
a  wrong  done  them  by  an  employe. 

Evidence  taken  on  a  former  trial.    Where  testimony  taken  on  a 

6  former  trial  is  used  by  both  parties  it  should  be  considered  by 
the  jury  and  given  the  same  effect  as  though  taken  in  open 
court. 

Rape:    damages:    instruction.    An    instruction   in   an   action   for 

7  rape  that  the  jury  might  award  plaintiff  such  damages  as  she 
sustained;  by  reason  of  defendant's  act,  did  not  authorize  an 
award  for  loss  of  time  in  caring  for  the  child,  born  as  a  re- 
sult of  the  intercourse. 

Rape:    excessive  damages.    A  verdict  of  $8000  damages  for  rape 

8  resulting  in  pregnancy  and  birth  of  a  child  is  held  excessive, 
where  the  evidence  did  not  disclose  great  physical  disability, 
and  but  slight  mental  pain  and  suffering. 

Appeal  from  Linn  District  Court. —  Hon.  J.  H.  Preston, 

Judge. 

Thursday,  July  12,  1906. 

Suit  by  a  passenger  to  recover  damages  for  an  assault 
alleged  to  have  been  committed  by  one  of  the  defendant's 
trainmen.  Trial  to  a  jury  and  verdict  and  judgment  for  the 
plaintiff.  The  defendant  appeals.  Affirmed  on  condition 
that  plaintiff  remit  a  portion  of  the  judgment. 

Carroll  Wright  and  /.  L.  Parish,  for  appellant. 

B,  L.  Wick,  Crosby  &  Fordyce,  and  Lewis  Heins,  for 
appellee. 

Shbrwin,  J. —  The  act  for  vsrhich  recovery  is  sought  is 
alleged  to  have  been  committed  on  one  of  the  defendant's 
trains  on  the  9th  of  October,  1899.  The  controlling  facts 
on  which  the  suit  is  based  are  substantially  and  briefly  as 
follows :  The  plaintiff  is  a  native  of  Norway,  where  she  lived 
until  the  fall  of  1899.  Her  father  and  an  uncle  came  to 
Iowa  prior  to  that  time,  and  in  May,  1899,  the  uncle  went 
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to  Norway,  returning  to  this  country  in  the  early  days  of 
October,  accompanied  by  the  plaintiff,  her  mother,  and  a 
brother  arid  sister;  the  latter  twelve  years  of  age.  The 
plaintiff  was  then  twenty-three  years  old.  When  the  party 
left  Cedar  Rapids  on  the  defendant's  train,  the  plaintiff,  her 
mother,  and  sister  occupied  seats  together  in  one  coach,  and 
the  uncle  and  her  brother  were  in  anothef^'coach  of  the  same 
train.  Their  destination  was  Larchwood,  Iowa.  The  train 
left  Cedar  Rapids  about  midnight,  and  the  evidence  tends  to 
show  that,  during  the  remainder  of  the  night,  Dye,  the 
brakeman  charged  with  the  act,  was  very  attentive  and 
pleasant  to  the  plaintiff  and  her  sister,  several  times  stopping 
to  chat  with  them,  although  they  could  understand  nothing 
that  he  said.  About  six  o'clock  in  the  morning,  while  it 
was  yet  dark,  the  plaintiff  went  to  a  toilet  room  in  the  rear 
end  of  the  car,  and  she  claims  that,  immediately  after  she 
entered  it  and  closed  the  door.  Dye  opened  the  door,  went  in, 
and  shut  and  bolted  the  door,  aild  that  he  then  by  putting 
her  in  great  fear,  and  by  preventing  her  attempted  outcry, 
had  sexual  intercourse  with  her.  After  the  consummation 
of  the  act,  Dye  left  the  toilet  room  at  once,  and  in  a  very 
few  minutes  thereafter  the  plaintiff  returned  to  her  seat  in 
the  car.  She  made  no  complaint  to  any  one,  and  neither 
her  mother  nor  her  father  knew  of  the  transaction  until  about 
two  months  thereafter,  when  their  family  physician  dis- 
covered liat  she  was  enceinte,  and  so  informed  them.  She 
says,  however,  that  at  about  that  time  she  told  her  sister 
what  had  happened  on  the  train.  She  gave  birth  to  a  child 
on  the  28th  of  June,  1900. 

In  this  connection  we  may  as  well  dispose  of  the  ap- 
pellant's contention  that  the  verdict  is  not  supported  by  suf- 
ficient evidence.     It  may  well  be  conceded   that  the  case 
made  by  the  plaintiff's  own  testimony  pre- 
piaint  of  prose-    scuts  some  rather  unusual  features;  but,  nott 

cutnx.  ,  ,  '  ' 

withstanding  this  concession,  if  it  be  true  that 
sexual  intercourse  was  accomplished  by  putting  her  in  fear 
Vol.  131  Ia.— 27 
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and  by  preventirg  an  outcry  while  it  was  being  attempted 
and  consummated,  she  should  recover.  While  the  ordinary 
female  who  has  been  ravished  will  make  the  fact  known  to 
her  family  or  friends  at  the  very  earliest  possible  moment, 
complaint  is  not  always  made,  and  we  have  repeatedly  held 
that  conviction  in  criminal  cases  charging  rape,  is  proper 
though  no  complaint  be  made.  In  other  words,  absence  of 
complaint  is  not  conclusive,  but  the  jury  are  to  consider  all 
of  the  facts  and  circumstances  surrounding  and  connected 
with  the  transaction,  including  the  age,  intelligence,  and 
experience  of  the  injured  party.    State  v.  Cross,  12  Iowa,  66. 

In  addition  to  denial  of  the  alleged  transaction  in  the 
toilet  room.  Dye  testified  that,  owing  to  an  injury  to  his 
penis  received  in  1881,  he  had  never  since  that  time  had 
an  erection  or  been  able  to  have  sexual  inter- 
*'d^ce.'  *^'  course.  His  wife  also  testified  to  the  same 
eflFect.  This  testimony-was  not  conclusive,  how- 
ever. Dye  would,  of  course,  shield  himself  as  far  as  possible, 
and  the  jury  was  not  bound  to  believe  the  wife  rather  than 
the  plaintiff.  The  smiles  and  the  attention  bestowed  on  the 
plaintiff  and  her  sister  by  Dye  during  the  night  journey 
north  from  Cedar  Rapids  are  not  indicative  of  copulative 
incapacity  and  we  are  not  greatly  surprised  that  the  jury 
did  not  fully  credit  the  testimony  he  offered  on  the  subject. 
The  question  was  for  the  jury,  and  the  verdict,  as  to  the 
commission  of  the  act  by  Dye,  is  sufficiently  supported  by 
the  evidence. 

The  appellant  urges  that  its  request  for  a  directed  ver- 
dict should  have  been  granted  because  the  cause  of  action 
set  out  in  the  petition  could  not  be  maintained  against  it 
It  is  conceded  by  appellant  that,  if  Dye  made 

8.  Railroads:  it 

"fwTs'-liabiUt     ^^  assault  upon  the  plaintiff  while  she  was  a 
passenger  on  its  train,  a  cause  of  action  would 
arise  for  a  breach  of  the  implied  duty  to  furnish  her  pro- 
tection during  such  time ;  but  it  is  said  that  the  basis  of  her 
claim  is  that  the  defendant^  through  its  agent,  committed 
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a  criminal  assault  upon  her.  It  is  true  the  petition  allies 
an  assault  amounting  to  rape,  but  at  the  same  time  it  makes 
other  allegations  presenting  a  cause  of  action  concededly 
maintainable.  It  alleges  that  the  plaintiff  was  a  passenger 
on  the  defendant's  train,  and  that,  while  it  was  transporting 
her,  one  of  its  servants  or  agents  committed  the  act  com- 
plained of.  It  is  shown  without  question  that  Dye  was  one 
of  the  appellant's  servants  engaged  in  the  operation  of  the 
train  in  question,  and,  if  he  conmiitted  the  assault  com- 
plained of,  the  appellant  is  liable  to  respond  therefor  be- 
cause of  its  duty  to  its  passengers.  3  Thompson  on  Negli- 
gence, section  3184;  2  Shearman  &  Bedfield  on  Negligence, 
section  513,  and  cases  cited;  Oarvik  v.  Railway  Co.,  124 
Iowa,  691,  the  first  appeal  in  this  case ;  McKirUey  v.  Rail- 
road Co.,  44  Iowa,  314 ;  Johnson  v.  C.  R.  I.  &  P.  R.  Co.,  58 
Iowa,  348;  Lewis  v.  SchuUz,  98  Iowa,  341;  Ooddard  v. 
Grand  Trunk  Ry.  Co.,  57  Me.  222,  (2  Am.  Rep.  39). 

It  is  further  said  that  there  was  error  in  not  submitting 

to  the  jury  the  question  of  the  plaintiff's  contributory  neg^ 

ligence.     No  such  instruction  was  necessary  under  the  rule 

announced  in  Bryan  v.  C.  R.  I.  dk  P.  Ry.  Co., 

negligenck:        63  lowa,  464.     But,  were  the  rule  otherwise, 

instruction.  .  n*         •         i 

there  was  no  conflict  m  the  testimony  as  to 
what  took  place  between  the  plaintiff  and  Dye  in  the  toilet 
room,  and,  if  they  were  there  together,  the  evidence  con- 
clusively shows  that  the  plaintiff  did  nothing  to  contribute 
to  her  injury.  Just  what  acts  on  the  part  of  the  plaintiff 
would  amount  to  contributory  negligence  in  a  case  of  this 
nature  are  not  pointed  out.  The  court  instructed  that,  if 
she  consented  to  the  intercourse,  she  could  not  recover,  and 
it  is  quite  evident  that  whatever  she  may  have  failed  to  do 
after  the  wrong  was  committed  was  immaterial. 

Instructions  4  and  5  are  criticised,  but  we  think 
unjustly  so.  The  fourth  told  the  jury  that  it  was  the  duty 
of  the  defendant  to  exercise  the  highest  degree  of  care  to- 
wards the  plaintiff  while  she  was  a  passenger  on  its  train, 
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and  that,  if  she  was  assaulted  by  one  of  appellant's  servants 
during  said  time,  it  was  liable  for  such  as- 

^'p^SJgcM:         sault.     The   instruction   is   in   line  with   the 
rule  of  law  governing  the  case,  and  unless  we 

indulge  in  undue  technicality  as  to  the  issue  presented  by  the 

petition,  no  fault  can  be  found  therewith. 

Testimony  taken  on  other  trials  of  the  case  was  used  by 

6.  EviDENCB  both  sides,  and  the  court  instructed  that  it  waa 

TAKEN  ON  FOR-  i  i  •  J 

MKR  TRIAL.  to  bc  trcatcd  and  considered  by  the  jury  and 

given  the  same  eflFect  as  if  the  same  witnesses  had  testified  ia 
open  court.     There  was  no  error  in  so  instructing. 

It  is  contended  that  the  court's  statement  of  the  issues, 
in  connection  with  its  eighth  instruction,  authorized  the 
jury  to  award  damages  for  time  lost  in  caring  for  the  child. 

7.  Rape:  dam-        The   Statement  of  the   issues  did  not  fairly 
tion.  imply  that  the  plaintiff  was  asking  such  dam- 
age, and  the  instruction  told  the  jury  only 

that  it  might  award  damages  for  the  loss  of  time  sustained 
by  reason  of  Dye's  conduct  There  is  no  merit  in  the  com- 
plaint 

The  verdict  and  judgment  were  for  $8,000,  and  it  ia 
urged  that  the  verdict  is  so  excessive  as  to  indicate  passion 
and  prejudice  on  the  part  of  the  jury.     Considering  the  en- 

8.  Rape:  execs-      *^^  rccord  bcfore  US,  WO  are  agreed  that  the  re- 
8ive  damage.        covcry    is    excessive ;    but   we    agree    further 

that  the  amount  found  by  the  jury  does  not  necessarily  in- 
dicate improper  influence.  There  is  some  evidence  tend- 
ing to  show  physical  disability  on  account  of  the  birth  of 
the  child,  and  testamony  tending  to  show  some  mend 
pain  and  suffering.  On  the  other  hand,  the  plaintiff  her- 
self testified  to  conditions  existing  since  the  injury, 
strongly  indicating  that  her  mental  anguish  on  accoimt  of 
the  outrage  was  neither  great  nor  lasting.  Indeed,  her 
failure  to  make  it  known  until  her  condition,  the  result 
of  the  intercourse,  was  discovered,  negatives  the  thought 
of  great  indignation  and  mental  suffering.     The  jury  may 
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have  acted  in  perfect  good  faith  in  finding  that  the  assault 
was  made  by  Dye  as  claimed,  and  still  not  have  analyzed, 
as  carefully  as  we  have  tried  to  do,  the  evidence  as  to  the 
damage  suffered  on  account  thereof.  The  judgment  should 
be  reduced  to  $3,000.  If  the  plaintiff  shall  elect,  in  a  writ- 
ing filed  with  the  clerk  of  this  court  within  thirty  days,  to 
accept  such  sum  in  full  satisfaction  of  her  claim  for  dam- 
age against  the  defendant,  the  case  will  stand  affirmed; 
otherwise  it  will  be  reversed. 
Affirmed  on  condition. 
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Hmtbt  U.  Walton,  Appellant^  v.  The  Atchison,  Topeka 
AND  Santa  Fe  Railroad  Company,  Appellee. 

Apprentices:  discharge.  Where  an  apprenticeship  contract  ex- 
tends beyond  the  period  of  minority  and  the  apprentice  there- 
after continues  to  perform  service,  the  parties  are  governed  by 
the  original  contract,  in  the  absence  of  a  new  agreement;  and 
the  apprentice's  summary  discharge  may  be  justified  upon  the 
grounds  therein  specified,  without  invoking  the  provisions  of 
Code,  Sections  3241,  et  seq.  relating  to  the  discharge  of  an  ap- 
prentice during  minority. 

Appeal  from  Lee  District  Court. —  Hon.  Henry  Bank,  Jb., 

Judge. . 

Wednesday,  November  23,  1904. 

Rehearxno    Denied    Wednesday,    September,    19^ 
1906. 

423 
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Action  to  recover  damages  for  breach  of  the  terms  of  an 
indenture  of  apprenticeship.  The  written  indenture  bears 
date  September  1,  1899,  and  is  signed  by  plaintiff,  his  par- 
ents, and  on  behalf  of  the  defendant  corporation.  At  the 
time  thereof  plaintiff  was  a  minor,  his  nineteenth  birthday 
having  occurred  in  the  month  of  March  previous.  As  far 
as  material  to  be  considered,  the  provisions  of  the  writing 
are  as  follows:  The  corporation,  defendant  here,  is  desig- 
nated as  the  first  party;  Walton,  plaintiff,  as  the  second 
party;  and  the  parents  of  the  plaintiff  as  the  third  party. 
It  is  recited  that  the  first  party  agrees  to  furnish  employ- 
ment to  the  second  party,  giving  him  every  opportunity, 
consistent  with  the  management  of  its  works,  to  educate  him- 
self in  the  art  of  machinery;  the  first  party  to  teach  and 
instruct  him  in  such  art  as  performed  in  its  shops.  The 
second  party  agrees  to  work'  four  years,  during  which  he 
will  faithfully  serve  and  readily  obey  all  commands  of  the 
first  party,  and  will  not  absent  himself  without  leave.  Said 
second  party  to  be  paid  for  the  first  year,  90  cents  per 
day;  for  the  second  year,  $1.15  per  day;  for  the  third  year, 
$1.40  per  day;  and  for  the  fourth  year,  $1.65  per  day, 
"Payable  each  pay  day,  less  the  amount  hereinafter  speci- 
fied, .  .  .  and  the  first  party  agrees  to  hold  out  from 
the  wages  of  the  second  party  as  follows:.  For  the  first 
year,  five  cents  per  day;  for  the  second  year,  ten  cents  per 
day;  for  the  third  and  fourth  years,  fifteen  cents  per  day. 
The  total  amount  held  back  to  be  paid  in  full  to  the  said 
party  at  the  expiration  of  his  four  years'  apprenticeship,  .and 
said  sum  shall  be  forfeited  to  and  retained  forever  by  said 
first  party  if  at  any  time  during  the  aforesaid  apprentice- 
ship the  said  second  party  should  leave  the  service  of  the 
Company  or  should  be  discharged  for  any  violation  of  the 
terms  of  this  instrument,  and  the  said  party  of  the  first 
part  further  agrees,  at  the  time  of  the  expiration  of  said 
term  of  apprenticeship,  if  said  party  of  the  second  part 
fully  complies  with  the  terms  of  this  instrument^  to  esecute 
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and  deliver  to  said  second  party,  a  certificate  stating  in  full 
the  length  of  time  said  minor  has  worked  or  served  said 
Company  in  said  art  or  trade.  It  is  further  agreed  and  un- 
derstood that  the  said  party  of  the  first  part  shall  have  the 
right  to  suspend  or  dismiss  said  minor  from  the  service 
at  any  time  during  the  apprenticeship  term  of  his  employ- 
ment should  he  fail  to  perform  the  duties  required  of  him 
in  a  satisfactory  manner,  and  in  such  case  the  extra  pay 
retained  as  hereinbefore  provided,  shall  be  forfeited." 
Plaintiff  entered  upon. the  contemplated  employment^  and 
continued  therein  until  on  or  about  August  31,  1901,  when 
he  was  dismissed  by  the  defendant.  At  the  time  of  his 
dismissal,  plaintiff  had  been  paid  in  full  the  wages  earned 
by  him  to  date,  but  there  was  not  paid  to  him  the  amounts 
held  out  under  the  contract,  aggregating  the  sum  of  about 
$45.  It  is  the  allegation  of  the  petition  that  plaintiff  was 
dismissed  from  service  without  any  sufficient  cause;  that  he 
has  been  greatly  damaged  thereby;  and  damages  in  a  sum 
stated  are  claimed.  The  defendant  admits  the  dismissal  of 
plaintiff  from  its  service,  and  pleads  in  justification  thereof 
that  the  said  plaintiff  failed  to  keep  the  covenants,  con- 
ditions, and  agreements  on  his  part  to  be  done,  kept,  and 
performed  under  said  agreement;  that  said  plaintiff  did  not 
faithfully  serve  said  defendant^  and  did  not  obey  its  com- 
mands or  the  commands  of  its  agents;  that  said  plaintiff 
wasted  the  goods  of  said  defendant;  that  said  plaintiff  ab- 
sented himself  from  the  service  of  said  defendant  without 
leave  from  the  proper  officers;  and  that  said  plaintiff  did 
not  carry  or  behave  himself  as  a  good  and  faithful  appren- 
tice ought  during  the  time  of  said  service;  and  said  defend- 
ant alleges  that  it  dismissed  the  said  plaintiff  from  its 
services  because  the  said  plaintiff  failed  to  perform  the 
duties  required  of  him  in  a  satisfactory  manner.  Upon  the 
issue  thus  joined,  trial  was  had  to  a  jury,  resulting  in  a 
verdict  in  favor  of  the  defendant  There  was  judgment 
against  plaintiff  for  costs,  and  he  appeals. —  Affirmed. 
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Daniel  F.  Miller  and  John  L.  Benbowj  for  appellant. 

Gardiner  Lathrop  and  W.  8.  Hamilton,  for  appellee. 

Bishop^  J. —  We  think  ihe  jury  was  warranted  in  find- 
ing that  defendant  had  cause  for  the  discharge  of  plaintiff. 
There  is  testimony  tending  to  show  that  he  had  been  laid 
off  at  least  twice  for  violation  of  rules^  and  upon  several 
other  occasions  when  he  had  been  guilty  of  disobedience  he 
was  warned  that  his  discharge  would-  follow  unless  he  should 
conform  to  the  rules  of  the  shops;  that  he  persisted  in  his 
violations,  and  his  dismissal  followed.  Such  being  true,  we 
must  accept  of  the  finding  of  the  jury  as  conclusive. 

Plaintiff  contends,  however,  that  defendant  had  no  right 
to  discharge  him  summarily ;  that,  in  any  event,  it  could  pro- 
ceed only  in  accordance  with  the  provisions  of  section  3241 
et  seq.  of  the  Code,  having  relation  to  the  release  of  a  mas- 
ter from  further  obligation  undw  an  indenture.  In  sub- 
stance, the  provisions  invoked  are  that,  upon  making  com- 
plaint to  a  judge  of  the  district  court,  the  master  may  have 
the  apprentice  brought  in,  and,  proof  of  a  refusal  to  serve 
or  gross  misbehavior  being  made,  the  indenture  may  be  set 
aside,  and  the  master  discharged  from  further  liability.  As 
plaintiff  is  here  insisting  that  he  was  discharged  from  senr- 
ioe,  and  is  claiming  damages  on  account  thereof,  it  is  not 
clear  for  what  purpose  the  statute  is  invoked,  unless  it  be 
to  claim  therefrom  that  a  master  may  not  justify  a  discharge 
of  his  apprentice,  except  through  a  complaint  laid  before  a 
district  judge.  If  it  were  possible  for  such  a  question  to 
arise  from  the  record  before  us,  we  should  experience  little 
difficulty  in  reaching  a  conclusion.  But  we  are  confronted 
with  no  such  question.  It  will  be  observed  that  plaintiff 
arrived  at  the  age  of  majority  in  March  preceding  his  dis- 
missal. Both  at  common  law  and  under  the  statute,  his 
parents  had  no  right  to  bind  him  save  during  the  years  of 
his  minority.     3  Cyc.  543 ;  Code,  section  3229.     It  follows 
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that  from  the  time  plaintiff  became  of  age  he  was  no  longer 
bound  by  the  contract  as  an  indenture  of  apprenticeship. 
His  continuance  in  the  service  of  the  defendant  company 
could  amount  to  nothing  more  than  a  contract  for  employ- 
ment It  may  be  conceded  that>  no  other  arrangements  be- 
ing made,  the  provisions  of  the  indenture  as  to  the  character 
of  the  service  to  be  rendered,  on  the  one  hand,  and  for 
payment,  instruction,  etc.,  on  the  other  hand,  would  be  re- 
garded as  continuing  in  force,  We  need  not  stop,  however, 
to  consider  the  rights  of  the  parties  arising  out  of  such  con- 
tingency, save  in  one  respect.  Certain  it  is  that  the  defend- 
ant would  have  a  continuing  right  of  discharge  for  any  of 
the  causes  specified  in  the  indenture.  And  as  the  statute 
has  relation  only  to  the  dischai^  of  a  minor  apprentice, 
the  defendant  would  have  the  right  to  proceed  in  its  own 
manner  to  accomplish  the  discharge.  It  could  in  no  event 
incur  any  other  liability  than  that  of  damages,  it  being 
shown  that  the  discharge  was  without  cause.  As  the  jury 
found  there  was  sufficient  cause  for  discharge  in  the  instant 
case,  we  think  the  question  must  be  regarded  as  at  an  end. 
Errors  respecting  the  admission  of  evidence  are  as- 
signed, and  complaint  is  made  respecting  the  conduct  of 
counsel  for  defendant  during  the  progress  of  the  triaL  We 
have  examined  the  record  fully  as  to  such  matters,  and  find 
nothing  that  would  warrant  a  reversal  of  the  judgment 
—  Affirmed. 
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H,  C.  Laub,  v.  Ione  Elizabeth  Bomans,  Junta  Belle  Eg-      |f}J{  Jjjj 
MANS,  and  J.  B.  Bomans,  Guardian  ad  Litem  and  B.  A. 
BoMANs,  as  Administrator  of  the  Estate  of  Mary  £. 
Bomans,  Intervener,  Appellants. 

Mortgages:  absolute  conveyance:  evidence.  In  seeking  to  show 
that  the  assignment  of  a  contract  for  the  purchase  of  land 
was  made  as  security  and  not  as  an  absolute  conveyance,  evi- 
dence of  the  intention  with  which  the  grantee  received  and 
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retained  the  assignment  and  the  circumstances  attending  the 
disposition  of  the  proceeds  of  the  assigned  property  is  ad- 
missible. Evidence  held  to  show  that  the  assignment  was  for 
the  purpose  of  security. 

'Appeal    from    Crawford    District    Court. —  HoK.    Z.    A. 
Chubch,  Judge. 

Satubday,  December  16,  1905. 

Rehearing  Denied  Wednesday,  September  19,  1906. 

Action  to  quiet  title.  Decree  for  plaintiff.  Defend- 
ants appeal. —  Affirmed. 

C.  C.  Cole  and  Conner  &  Lally,  for  appellants. 

Shaw  J  Sims  &  Kuehnle,  for  appellee. 

McClain,  J. —  In  1898  plaintiff  conveyed  certain  prop- 
erty to  J.  B.  Eomans,  his  son-in-law,  and  W.  H.  Laub,  his 
son,  taking  from  them  a  bond  to  reconvey  on  the  payment 
by  him  to  them  of  the  sum  of  $8,000,  the  money  advanced 
by  them  to  him  in  the  way  of  a  loan.  The  two  instruments 
together,  it  is  conceded,  constituted  a  mortgage ;  this  form  of 
transaction  being  resorted  to  because  ihe  property  was  already 
covered  by  two  mortgages.  On  the  back  of  this  bond  to  re- 
convey  the  plaintiff  wrote,  signed,  and  acknowledged  an  in- 
dorsement thereof  to  Mrs.  Mary  E.  Eomans,  his  daughter, 
wife  of  J.  B.  Romans,  and  the  instrument  thus  indorsed  was 
delivered  to  Mrs.  Bomans  and  found  among  her  papers  after 
her  death  in  1900.  In  connection  with  this  assignment  to 
Mrs.  Eomans,  and  as  recited  therein,  she  executed  her  promis- 
sory notes  to  the  plaintiff  for  the  total  sum  of  $6,000,  these 
notes  being  in  varying  amounts  and  coming  due  at  different 
times,  and  they  were  used  as  collateral  by  plaintiff,  but  be- 
fore the  bringing  of  this  suit  had  been  taken  up  by  him  and 
were  in  his  hands,  and  they  are  now  in  court  for  cancellatioiL 
The  assignment  is  in  the  following  words: 
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I,  Henry  C.  Laub,  the  within-named  purchaser,  for 
and  in  consideration  of  six  thousand  and  no-lOO  dollars,  do 
hereby  assign  and  transfer  all  ray  right,  title,  interest,  and 
claim  in  and  to  the  within  contract  or  bond,  and  the  prem- 
ises therein  described,  unto  Mary  E.  Romans,  of  Denison, 
in  the  county  of  Crawford  and  State  of  Iowa,  her  heirs 
and  assigns,  forever.  And  I  do  hereby  authorize  Mary 
E.  Romans  to  receive  from  the  said  J.  B.  Romans  and 
William  H.  Laub  a  deed  for  the  south  nineteen  and  one- 
half  (19y2)  feet  of  lot  five  (6),  and  all  of  lots  six  (6), 
and  seven  (7),  in  block  seventy-two  (72) ;  also  the  north 
ninety  feet  (90)  of  lots  eight  (8),  nine  (9),  ten  (10),  and 
eleven  (11),  in  block  seventy-three  (73) ;  and  also  lot  nine 
(9),  in  block  eighty-four  (84) — in  the  city  of  Denison, 
Crawford  county,  Iowa,  as  diown  by  the  recorded  plat  there- 
of. Upon  the  final  payment  of  all  purchase  money,  and  a 
full  compliance  with  all  the  requirements  contained  in  the 
within  agreement  is  made  and  done  by  the  said  Mary  E. 
Romans,  her  heirs  and  assigns,  then  a  deed  for  said  land 
shall  be  made  to  her^  instead  of  me. 

In  1903,  W.  H.  Laub  and  J.  B.  Romans  separately  re- 
conveyed  to  plaintiff  all  interest  held  by  them  in  the  prop- 
erty, and  Dolly  Romans,  one  of  the  daughters,  quitclaimed 
to  plaintiff  all  right,  title,  and  interest  she  had  in  the  prop- 
erty as  heir  to  her  mother  under  the  assignment^  and  this 
action  is  brought  to  have  the  assignment  to  Mrs.  Romans  de- 
clared to  be  a  mortgage  only,  to  secure  accommodation  notes 
which  have  been  taken  up  by  plaintiff  and  are  tendered  for 
cancellation,  and  to  have  his  title  quieted  as  against  the  re- 
maining two  heirs  of  Mrs.  Romans.  One  of  these  daughters 
is  represented  by  J.  B.  Romans,  her  father,  as  guardian 
ad  litem;  and  R.  A.  Romans,  brother  of  J.  B.  Romans,  un- 
der letters  of  administration  granted  three  years  after  the 
death  of  Mrs.  Romans,  intervenes  in  behalf  of  her  estate, 
asking  an  accounting  for  rents  and  profits,  etc 

Plaii^tiff  seeks  to  prove  that  the  assignment  to  Mrs. 
Romans  was  by  way  of  security  for  the  notes  for  $6,000  ex- 
ecuted to  him  by  her,  and  which  he  claims  were  accommoda- 
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tion  notes,  while  it  is  contended  for  defendants  that  the  as- 
signment was  intended  to  vest  the  legal  title  of  the  property 
in  Mrs.  Romans  in  consideration  of  notes  executed  by  her, 
subject,  of  course,  to  the  incumbrances.  The  case  fox*  plain- 
tiff is  based  principally  on  the  testimony  of  witnesses  as  to 
declarations  of  Mrs.  Eomans  at  different  times  indicating 
that  she  held  the  property  under  the  assignment  as  security 
only,  for  notes  given  to  help  her  father  secure  extension  of 
time  with  creditors,  and  the  conduct  of  Mrs.  Romans  during 
her  lifetime  in  failing  to  assert  any  right  to  the  income  from 
the  property  which  was  yielding  a  considerable  rental  in 
the  hands  of  J.  6.  Romans,  who  had  assumed  the  manage- 
ment of  it  under  the  deed  and  covenant  to  reconvey  executed 
in  the  transaction  between  him  and  W.  H.  Laub  on  the  one 
hand  and  plaintiff  on  the  other.  Plaintiff  also  testified  to 
the  relations  which  he  was  recognized  by  all  parties  as  sus- 
taining toward  the  property,  though,  of  course,  he  was  incom- 
petent to  testify  as  to  any  communication  or  transaction  with 
Mrs.  Romans,  and  could  not,  therefore,  relate  the  conversa- 
tion between  them,  if  any,  tending  to  show  their  mutual 
agreement  at  the  time  the  assignment  was  executed, 

Counsel  for  appellant  contend,  however,  that  the  evi- 
dence as  to  the  intention  with  which  Mrs.  Romans  received 
and  jetained  the  assignment  and  the  circumstances  attend- 
ing the  payment  of  the  proceeds  of  the  property  to  plaintiff 
was  wholly  inadmissible,  on  the  ground  that  plaintiff  was 
seeking  thereby  to  vary  or  contradict  the  terms  of  the  writ- 
ten assignment  purporting  to  make  an  absolute  and  uncon- 
ditional transfer  to  Mrs.  Romans  of  all  remaining  right  of 
plaintiff  in  the  property.  Counsel  do  not  contend,  of  course, 
that  evidence  is  not  admissible  in  equity  to  prove  a  convey- 
ance absolute  in  form  to  be  in  fact  a  mortgage,  with  the 
effect  that  the  grantor  is  entitled  to  redeem;  but  they  con- 
tend that  this  can  only  be  done  by  proof  of  independent  facts 
and  circumstances,  and  not  by  proof  of  mere  intention  or 
understanding  of  parties  contrary  to  the  specific  language  of 
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the  instrument  But  we  are  unable  to  follow  counsel  in  this 
line  of  argument.  It  would  not  be  contended  that  plaintiff 
could  not  prove  a  separate  writing  contradicting  the  absolute 
conveyance,  and  that  he  could  not  prove  by  prior  writings 
what  the  purpose  was  in  making  the  conveyance,  although  in 
the  latter  of  the  two  cases  the  rule  that  a  written  instrument 
cannot  be  contradicted  by  proof  of  prior  inconsistent  writings 
would  apparently  be  violated.  Now,  as  we  understand  it,  a 
prior  or  contemporaneous  oral  argument  to  the  effect  that 
a  writing,  though  in  form  an  absolute  conveyance,  is  intended 
as  a  mortgage,  is  just  as  much  a  fact  or  circumstance  to  be 
taken  into  account  in  determining  the  effect  of  the  instru- 
ment as  though  such  intention  had  been  expressed  in  writ- 
ing. The  intention  of  the  parties  that  the  instrument  is  to 
be  construed  as  a  mortgage  is  not  proven  for  the  purpose  of 
showing  that  they  did  not  understand  and  intend  the  lan- 
guage used  in  the  instrument,  but  for  the  puropse  of  es- 
tablishing the  independent  fact  that,  although  a  conveyance 
was  intended,  the  purpose  of  this  conveyance  was  to  create  the 
relation  of  mortgagor  and  mortgagee,  instead  of  grantor  and 
grantee.  Such  a  mutual  understanding  is  just  as  much  a 
fact  or  circumstance  as  any  other  which  may  be  shown  for 
the  purpose  of  converting  a  conveyance  absolute  in  form  into 
a  mortgage.  It  is  only  necessary,  as  we  think,  to  cite  a  few 
of  the  decisions  of  this  court  on  the  subject,  to  show  that 
such  evidence  is  perfectly  competent  See  BigUr  v.  Jack, 
114  Iowa,  667;  Trucks  v.  Lindsey,  18  Iowa,  504;  Iowa 
Savings  Bank  v.  Coonrod,  97  Iowa,  106 ;  Hughes  v.  Sheaff, 
19  Iowa,  342. 

The  facts  and  circumstances  which  counsel  for  appellant 
would  recognize  as  admissible  to  show  an  instrument  of  ab- 
solute conveyance  to  have  been  intended  for  a  mortgage  are 
that  there  was  the  relation  of  borrower  and  lender  between 
the  parties  continuing  after  the  conveyance,  that  the  grantor 
continued  in  the  use  and  occupancy  of  the  property,  and 
the  like ;  but  we  do  not  see  that  such  facts  and  circumstances 
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are  any  more  controlling  for  the  pturpose  than  the  facts  and 
circumstances  which  the  evidence  in  this  case  tends  to  estab- 
lish. The  declaration  of  Mrs.  Eomans  tended  to  show  that 
the  notes-  executed  by  her  were  not  executed  as  payment  for 
the  equity  in  the  property  which  the  assignment  purported 
to  convey  to  her,  but  as  accommodation  paper  which  she 
never  expected  to  be  called  on  to  meet ;  that  after  this  assign- 
ment she  permitted,  and,  indeed,  urged,  the  payment  by  her 
husband,  J.  B.  Eomans,  to  the  plaintiff,  of  rents  and  pro- 
ceeds from  the  property  to  which,  under  the  assignment, 
she  was  absolutely  entitled;  and  that  in  entire  conformity 
to  plaintiff's  contention  as  to  the  nature  of  the  transaction 
he  received  these  rents  and  profits  as  his  own,  without  credit- 
ing them  upon  the  notes,  and  invested  some  thousands  of 
dollars  of  his  own  money,  aside  from  that  received  from  the 
rents  and  profits  in  improving  the  property  and  removing 
incumbrances  therefrom,  which,  if  this  assignment  had  been 
intended  as  an  absolute  conveyance,  would  have  been  entirely 
inconsistent  with  his  interests.  These  are  facts  and  circum- 
stances of  significance  in  ascertaining  the  mutual  intention 
of  the  parties. 

The  only  evidence  tending  to  contradict  the  presump- 
tion that  would  arise  from  the  action  of  Mrs.  Eomans  in  al- 
lowing the  rents,  profits,  and  proceeds  of  the  property  to  be 
paid  over  by  J.  B.  Eomans  to  the  plaintiff  is  that  afforded 
by  the  testimony  of  her  husband  that  these  payments  to  plain- 
tiff were  made  by  him  under  the  direction  of  his  wife  with 
the  understanding  that  they  should  be  applied  on  the  notes 
given  by  her  to  the  plaintiff ;  but  not  only  is  this  witness  un- 
able to  indicate  when  or  where  or  in  what  language  any 
such  direction  was  given  to  him  by  his  wife,  or  that  he  com- 
municated any  such  intention  to  the  plaintiff  at  the  time  pay- 
ments were  made,  but  on  the  contrary,  it  appears  from  his 
own  statement  that  he  never  directed  these  payments  to  be 
credited  on  the  notes,  or  took  any  steps  to  see  that  such 
credits  were  made,  and  it  appears  from  the  notes  themselves 
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that  no  such  credits  have  ever  been  made,  but  that  the  notes, 
still  outstanding,  apparently,  as  the  unsatisfied  obligations 
of  Mrs.  Bomans,  were  in  plainti£Ps  hands  at  the  time  this 
suit  was  instituted,  and  are  now  in  court  to  be  surrendered,  if 
the  court  shall  find,  in  accordance  with  plaintiff's  contention, 
that  these  notes  were  given  as  accommodation  paper,  instead 
of  as  payment  for  plaintifPs  remaining  equity  in  the  prop- 
erty, which  the  assignment  purported  to  transfer  to  Mrs. 
Eomans.  That  J.  B.  Romans  did  not  believe,  until  a  long 
time  after  the  death  of  his  wife,  that  she  was  the  absolute 
owner  of  this  property,  although  he  knew,  prior  to  her  death, 
of  the  execution  of  this  assignment,  fully  appears  from  the 
fact  that  he  entered  into  a  full  settlement  with  plaintiff  of 
claims  as  between  him  and  the  plaintiff  growing  out  of  the 
original  conveyance  to  him  and  W.  H.  Laub  of  the  property 
subject  to  the  mortgages  and  the  bond  for  reconveyance,  and 
that  in  this  settlement  he  treated  the  rents,  profits,  and 
proceeds  received  by  him  from  the  property  as  belonging  to 
plaintiff,  and  accounted  for  them,  and  insisted  on  compensa- 
tion as  plaintiff's  agent  before  executing  the  deed  of  convey- 
ance to  plaintiff  which  has  already  been  referred  to,  al- 
though, if  his  testimony  as  to  the  direction  of  his  wife  to 
apply  these  proceeds  in  satisfaction  of  the  notes  is  true,  he 
must  have  known  that  his  obligations  were  to  the  admin- 
istrator and  heirs  of  his  wife,  and  not  to  plaintiff.  At 
the  time  he  executed  this  last  conveyance  to  plaintiff  he 
had  already  paid  plaintiff  more  than  enough  money,  received 
from  this  property,  to  satisfy  his  wife's  notes,  and  yet  he 
insisted,  before  such  reconveyance  should  be  executed,  that 
plaintiff  should  extinguish  one  of  the  outstanding  mortgages 
on  the  property,  notwithstanding  the  fact  that,  if  his  wife 
was  the  absolute  owner,  plaintiff  was  under  no  obligation 
whatever  to  extinguish  this  mortgage.  Of  course,  the  acts 
of  J.  B.  Romans  are  not  binding  on  these  defendants;  but 
they  are  significant,  as  contradicting  his  testimony  to  the 

effect  that  he  paid  the  rents  and  proceeds  of  the  property  to 
Vou  181  lA.— «8 
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the  plaintiff  in  the  extinguishment  of  his  wife's  notes  given 
for  the  purchase  money,  and  the  direction  which  he  says  was 
given  to  him  by  his  wife  to  thus  satisfy  her  notes  is  the  only 
evidence  of  conduct  on  her  part  relied  on  as  indicating  any 
understanding  that  she  was  the  absolute  owner  of  the  prop- 
erty. 

Other  witnesses  testified  over  objections  in  behalf  of 
plaintiff  to  declarations  of  Mrs.  Romans  tending  to  contra- 
dict the  declarations  testified  to  in  plaintiff's  behalf  as  to 
the  nature  of  the  transaction;  but,  waiving  for  the  present 
the  legal  objection  that  declarations  of  Mrs.  Romans  in  her 
own  interest  could  not  be  proven,  although  her  declarations 
made  contrary  to  her  interest  were  admissible,  we  find  on 
the  whole  evidence  that  the  assignment  to  her  was  satis- 
factorily shown  to  have  been  intended  and  imderstood  as 
made  by  way  of  security  only,  to  protect  her  against  liability 
on  accommodation  paper  to  the  extent  of  $6,000  given  to  her 
father,  and  that,  as  no  further  liability  on  such  paper  exists 
on  the  part  of  her  estate,  the  assignment  has  fully  served 
its  purpose  and  should  now  be  canceled,  and  the  title  of 
plaintiff  should  be  quieted  as  against  the  defendants. 

The  decree  of  the  trial  court  is  therefore  affirmed. 


T.  J.  Mitchell,  et  al..  Appellees,  v.  0.  W.  Wheelee,  bt 
AL.,Appellants. 

Pa3rment:  application  of  funds:  discharge  of  susety.  The  ap- 
plication by  a  creditor  of  funds  of  a  debtor,  without  direction, 
to  the  payment  of  a  note  signed  by  a  surety  operates  to  dis- 
charge the  surety,  and  the  credit  cannot  thereafter  be  with- 
drawn without  consent  of  the  surety  and  applied  upon  an- 
other note  signed  by  the  principal  debtor  alone  so  as  to  re- 
vive the  liability  of  the  surety,  even  though  the  funds  were 
derived  from  a  sale  of  property  on  which  there  was  a  mort- 
gage securing  the  note  not  signed  by  the  surety. 
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Appeal   from    Woodbury    District    Court. —  Hoisr.    G.    W. 
Wakefield,  Judge. 

Fbibay^  September  21,  1906. 

Action  to  recover  a  balance  due  on  a  promissory  note. 
There  was  judgment  on  default  as  against  the  defendant  C. 
W.  Wheeler.  The  defendant  Martha  A.  Wheeler  answered, 
and  she  appeals  from  a  judgment  on  v^ict  as  against  her 
in  favor  of  plaintiffs.    Reversed. 

W.  0.  Sears,  for  appellant 

Henderson  &  Fribourg,  for  appellees. 

Bishop,  J. —  This  is  the  second  appeal  in  this  case. 
For  the  opinion  on  the  former  appeal  see  122  Iowa,  368. 

Save  in  the  respects  presently  to  be  noted,  the  facts 
appearing  in  the  record  now  before  us  are  identical  with 
those  embraced  in  the  record  on  the  former  appeal,  and,  as 
to  such^  we  need  do  no  more  than  to  make  reference  to  our 
statement  of  facts  and  opinion  on  that  appeal.  On  the  in- 
stant trial  the  additional  fact  was  made  to  appear  that  at  the 
time  of  the  transfer  of  the  Steele  &  Co.  note  to  Weare  & 
Allison  the  former  firm  indorsed  on  the  back  thereof  a 
guaranty  of  payment.  Plaintiffs  also  sought  to  show  that  in 
the  lot  of  cattle  sold  by  defendant  C.  W.  Wheeler  to  Long 
&  Hanson  there  was  included  a  number  of  the  steers  covered 
by  the  mortgage  to  Steele  &  Co.  and  that  such  were  of  suflS- 
cient  value  and  sold  for  a  suflScient  sum  to  pay  and  cancel 
the  note  secured  by  said  mortgage.  At  the  close  of  the  evi- 
dence, the  defendant  moved  for  an  instructed  verdict  in  her 
favor,  one  of  the  grounds  being  that  as  to  her  the  debt  evi- 
denced by  the  note  sued  upon  had  been  extinguished  pro 
tanto  by  the  application  of  payment  made  by  Weare  &  Al- 
lison; that  the  attempt  to  revive  such  debt  as  against  her 
was  without  her  knowledge  and  consent,   and,   being  un- 
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authorized^  was  void.  The  thought  of  the  motion  also  found 
expression  in  a  request  for  instruction,  and  in  the  motion 
for  new  trial.  We  think  the  motion  to  direct  a  verdict  should 
have  been  sustained.  It  will  be  observed  that  Weare  &  Al- 
lison were  the  owners  of  both  the  Mitchell  and  the  Steele 
notes.  The  money  received  from  Long  &  Hanson  was  with- 
out any  direction  as  to  application  of  payment,  and  was 
credited  on  the  Mitchell  note  upon  which  appellant  was 
surety,  and  she  was  notified  in  writing  of  such  action.  As 
to  her  then  the  debt  became  paid.  And  in  such  cases  there 
can  be  no  revivor  of  liability  except  by  consent.  This 
was  settled  by  our  former  opinion  in  the  case.  See,  also 
27  Am.  &  Eng.  Ency.  citing  the  foUowilig  cases:  Miller 
V.  Montgomery,  31  111.  350 ;  Bank  v.  Freund,  80  Mo.  App. 
657;  Gibson  v.  Bix,  32  Vt.  824;  Bank  v.  Harris,  7  Wash. 
139  (34  Pac  466)  ;  Brandt  on  Suretyship,  section  333. 

Counsel  for  appellee  argue  in  respect  of  the  judgment, 
however,  that,  as  a  portion  of  the  money  paid  in  to  Weare 
&  Allison  on  account  of  C.  W.  Wheeler  was  proceeds  arising 
from  a  sale  of  stock  covered  by  the  Steele  &  Co.  mortgage, 
we  have  a  case  for  an  exception  to  the  general  rule.  The 
argument  is  that  in  view  of  the  liability  of  Steele  &  Co.  on 
their  contract  of  guaranty,  it  was  their  right  as  against  both 
Wheeler  and  Weare  &  Allison  to  insist  upon  an  application 
of  the  sale  proceeds  of  the  stock  covered  by  the  mortgage 
given  them  to  the  payment  of  the  note  secured  by  such  mort- 
gage; that  as  appellant  was  subject  to  this  rigiht  she  cannot 
be  heard  to  complain  because  of  the  change  in  appropriation 
of  payment  from  the  debt  on  which  she  was  obligated  to  the 
guaranty  debt  on  which  they  were  obligated.  We  cannot  ad- 
mit of  merit  in  this  contention.  In  the  first  place,  it  may  be 
doubted  whether  the  record  bears  out  the  assumption  of  fact 
upon  which  the  aigument  is  based.  To  prove  that  a  portion 
of  the  sum  paid  Weare  &  Allison  was  proceeds  arising  from 
the  Steele  cattle,  plaintiflFs  offered  evidence  of  a  verbal  ad- 
mission to  that  effect  made  by  C.  W.  Wheeler  at  the  time  of 
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tlie  change  in  application  of  payment.  Plaintiffs  then  in- 
troduced said  Wheeler  at  a  witness  and  he  not  only  denied 
having  made  any  such  admission,  but  denied  that  he  had 
sold  any  of  the  Steele  cattle;  he  also  stated  in  detail  the 
disposition  that  had  been  otherwise  made  of  the  cattle.  But 
aside  from  this,  the  transaction  involving  the  application  of 
payment  as  between  Weare  &  Allison — ^the  owners  of  both 
notes —  and  the  defendant  0.  W.  Wheeler,  was  a  completed 
one,  and,  in  any  events  it  became  completed  as  to  Mrs. 
Wheeler  when  she  was  notified  by  the  former  of  the  fact 
of  paymient.  And  this  we  think  is  true  without  regard  to 
the  source  from  which  the  payment  money  was  derived. 
Such  is  the  doctrine  of  the  text  in  Brandt  on  Suretyship,  sec- 
tion 330,  and  it  seems  to  be  well  grounded  in  reason.  At 
least  the  application  should  be  allowed  to  stand  in  her  favor 
imtil  otherwise  ordered  in  a  proceeding  to  which  she  be- 
comes a  party.  It  is  to  be  borne  in  mind  that  in  the  situa- 
tion as  presented  we  are  not  concerned  with  any  inquiry 
into  the  rights  existing  at  any  time  between  Steele  &  Co. 
and  Weare  &  Allison.  It  may  be  that  as  against  the  latter 
the  former,  if  demand  had  been  made  in  time,  or  perhaps  in 
some  contingency  without  demand,  had  the  right  to  have 
application  made  so  as  to  satisfy  their  contract  of  guaranty. 
Be  that  as  it  may,  the  fact  remains  in  favor  of  this  surety 
defendant  that  when  the  money  of  her  principal  came  into 
the  hands  of  the  owner  of  her  obligation,  the  latter  chose  to 
apply  it  in  payment  and  cancellation  of  that  obligation.  If 
her  principal  or  the  owner  of  the  obligation  in  so  doing  vio- 
lated any  obligation  to  a  third  person,  unrelated  to  her,  the 
responsibility  is  with  them  and  not  with  her.  As  we  have 
already  seen  0.  W.  Wheeler  was  not  authorized  after  appli- 
cation of  payment  had  been  made  in  favor  of  his  wife  to 
restore  her  to  a  position  of  liability  by  an  express  agree- 
ment moving  from  himself  alone,  and  much  less  could  he 
bind  her  by  a  simple  admission  as  to  the  source  from  which 
he  derived  the  money  used  to  extinguish  her  liability.     And 
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we  may  add  that  Weare  &  Allison,  having  made  application 
of  payment  as  was  their  right,  and  having  notified  Mrs. 
Wheeler  thereof,  had  no  power  acting  in  her  absence  and 
without  her  consent  to  reinvest  her  with  a  liability  from 
which  she  had  been  by  their  deliberate  act  liberated.  And 
no  agreement  between  Steele  &  Co.  —  parties  in  no  sense 
in  privity  with  her  —  and  C,  W.  Wheeler,  could  serve  as  a 
grant  of  such  power.  Moreover,  these  plaintiffs  had  no 
interest  in  .the  Steele  indebtedness.  And  they  sue  as  owners 
of  the  dishonored  note  by  assignment  from  Weare  &  Allison. 
Accordingly  they  can  be  heard  to  claim  no  higher  of  greater 
right  than  was  possessed  by  their  assignors.  As  the  latter 
could  not  recover,  the  plaintiffs  cannot. —  Reversed. 


131    43^ 

|ji38^43  jl^    D^    Kepler,    Appellant   v.    0.   A.    Larson,   Appellee. 

Myrtle  Kepler,  et  al..  Minors,  by  Tim  Donovan, 
Guardian,  Interveners,  Appellees. 

Conve3rances:    rule  in  Shelley's  case.    A  conveyance  to  one  "  dur- 

1  ing  his  natural  life  and  to  the  heirs  of  his  body  and  their  as- 
signs in  fee  simple  forever"  is  within  the  rule  in  Shelley's 
case,  notwithstanding  a  further  provision  in  the  instrument 
limiting  the  interest  of  the  grantee's  wife  in  the  premises  and 
also  the  power  of  alienation. 

Conditional  conveyances.    A  conveyance  to  one  for  life  and  to  the 

2  heirs  of  his  body  and  their  assigns  creates  a  conditional  fee  in 
the  first  taker,  which,  upon  the  birth  of  a  direct  issue,  ripens 
into  an  absolute  title  that  may  be  alienated  by  him. 

Appeal  from  Chickasaw  District  Court —  Hon.  L.  E.  Fel- 
lows, Judge. 

Fhiday,  September  21,  1906. 

Suit  in  equity  for  the  specific  performance  of  a  con- 
tract to  loan  money.  Interveners  came  into  the  case  claim- 
ing an  interest  in  the  property  upon  which   a  mortgage 
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Was  to  be  executed,  and  plaintiff  then  asked  to  have  his  title 
quieted  against  them.  There  was  a  decree  for  defendants, 
and  plaintiff  appeals.     Reversed  and  remanded. 

Smith  &  O'Connor  and  R,  Feyerhend  for  appellant 

F.  F.  Swale,  for  appellees. 

Dbemeb,  J. —  In  a  contract  between  plaintiff  and 
defendant,  defendant  undertook  to  loan  plaintiff  a  sum  of 
money  to  be  secured  by  mortgage  upon  a  certain  tract  of 
land  upon  condition  that  plaintiff  should  furnish  an  abstract 
showing  that  he  had  fee-simple  title  to  the  property  proposed 
to  be  mortgaged.  Pursuant  to  this  contract,  plaintiff 
furnished  an  abstract  of  title,  which  defendant  refused 
to  accept,  because  of  certain  defects  therein,  and  because 
plaintiff  did  not  in  fact  have  a  fee-simple  title.  He  averred 
that  certain  parties,  who  are  now  interveners  in  the  case 
had  an  interest  in  the  property,  and  that  plaintiff  had  noth- 
ing but  a  life  estate  therein.  Interveners,  five  in  number, 
who  are  plaintiff's  children  filed  a  petition  in  which  they 
claimed  to  own  a  fee-simple  title  in  the  property  subject 
to  a  life  estate  in  their  father.  At  the  bottom  of  the  con- 
troversy is  a  deed  in  plaintiff's  chain  of  title,  from  Hugh 
Kepler  and  Mary,  his  wife,  of  date  September  26,  1885, 
conveying,  for  an  expressed  consideration  of  $5,600,  the  real 
property  in  dispute,  the  granting  clause  reading  as  follows: 
"  Do  hereby  sell  and  convey  unto  the  said  H.  D.  Kepler, 
a  life  estate  in  and  to  the  following  described  premises." 
The  habendum  clause  contains  the  following:  "To  have 
and  to  hold  the  same,  with  the  rights  and  appurtenances 
thereunto  belonging  to  said  H.  D.  Kepler,  during  his  natural 
life  (his  wife,  if  any  he  may  have,  to  have  no  other 
privilege  than  that  of  living  on  the  premises  for 
his  life,  and  no  longer),  and  to  the  heirs  of  his  body 
and  their*  assigns  in  fee  simple  forever.     The  said  H.  D. 
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Kepler  or  his  wife,  if  any  he  may  have,  deriving  no  power 
to  convey  or  place  any  incumbrances  of  any  kind  what- 
soever on  said  premises,  except  the  security  for  the  payment 
thereof,  of  the  same  date  as  these  presents,"  At  the  time 
this  conveyance  was  made  H.  D.  Kepler  was  twenty-two 
years  old,  unmarried  and  childless.  He  immediately  took 
possession  of  the  property  under  the  deed,  soon  thereafter 
married,  and  as  a  result  the  five  intervening  children  were 
bom;  the  first  on  July  23,  1887.  Thereafter  plaintiffs  wife 
died,  and  on  March  2, 1889,  Hugh  Kepler  and  his  wife  made 
another  deed  to  plaintiff  of  part  of  the  property  in  dispute 
purporting  to  convey  the  fee-simple  title  thereto  to  the 
grantee  in  the  deed.  Mary  Kepler,  the  wife  of  Hugh,  died, 
and  Hugh  thereafter  remarried,  and  by  his  second  wife  had 
five  children.  Hugh  died  leaving  his  second  wife  and  the 
five  children  surviving.  The  widow,  by  antenuptial  con- 
tract, released  any  dower  interest  she  might  otherwise  have 
had  in  her  husband's  property.  From  the  children  of  his 
father  by  the  second  marriage,  plaintiff  has  procured  deeds 
to  the  property  in  disputCw  After  the  birth  of  plaintiff^s 
children,  he  conveyed  the  property  by  warranty  deed,  to 
one  A.  C.  Pierce ;  and  Pierce  almost  immediately  reconveyed 
the  property  to  plaintiff  by  special  warranty  deed.  Plain- 
tiff claims  that  under  the  facts  above  recited  he  held  and  now 
holds  title  absolute  and  in  fee  simple  to  the  real  estate 
he  offered  as  security,  is  entitled  to  have  the  same  quieted 
in  him  as  against  interveners,  and  that  he  is  entitled  to  a 
decree  of  specific  performance  of  his  contract  for  the  loan 
of  money  by  defendant.  This  contention  is  based  upon  two 
propositions:  First,  that  under  the  rule  in  Shelley's  case, 
he  became  the  absolute  owner  in  fee  simple  of  the  property 
in  dispute  in  virtue  of  the  deed  from  Hugh  Kepler  and 
Mary  Kepler;  and,  second,  that  even  if  this  be  not  true, 
he  became  invested  with  that  title  under  the  conveyances 
hitherto  mentioned  —  the  remainder  being  contingent  and 
subject  to  destruction  through  conveyances  from  the  owners 
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of  the  reversion.  The  rule  in  Shelley's  case  is  in  force 
in  this  state,  and  the  Legislature  has  not  seen  fit  to  abrogate 
it,  even  after  being  advised  in  the  most  positive  terms,  that 
it  is  a  part  of  the  common  law  which  came  to  us  as  a  val- 
uable heritage,  The  difficulty  we  shall  have  with  it  in  the 
future  is  in  its  application  to  the  facts  of  each  individual 
case.  The  rule  is  announced  in  Doyle  v.  Andis,  127  Iowa, 
36,  to  which  reference  is  made.  It  is  also  settled  that  in 
construing  deeds  all  parts  thereof  are  to  be  taken  into 
account,  and  granting  clause  and  habendum  read  togetlier 
in  arriving  at  the  proper  interpretation  of  an  instrument. 
Brown  v.  Brown,  125  Iowa,  218. 

Going  back  now  to  the  original  deed  under  which  plain- 
tiff claims,  we  find  that  the  conveyance  was  to  him  dur- 
ing his  natural  life,  and  to  the  heirs  of  his  body  and  their 
assims  in  fee  simple  forever.     If  this  were 

1.   CONVXYANCBS:  „        ,  n    i  i         i 

ruic^in  Shei-  all,  there  could  be  no  doubt  of  the  proposition 
that  the  rule  in  Shelley's  case  would  con- 
trol. See  Doyle  v.  Andis,  supra;  Wilson  v.  Rush,  not 
officially  reported  (Iowa),  103  K  W.  204.  Appellees 
contend,  however,  that  by  reason  of  the  provision  rela- 
tive to  the  wife's  privil^e,  and  the  provision  in  restraint 
of  alienation,  the  rule  does  not  apply.  Where  a  grantor 
retains  no  reversionary  interest,  a  provision  in  restraint 
of  alienation  is  void.  McCleary  v.  Ellis,  54  Iowa,  311. 
And  this  is  especially  true  when  applied  to  conveyances 
which  fall  within  the  rule  of  Shelley's  case.  Doebler's 
Appeal,  64,  Pa.  9;  Clarke  v.  Smith,  49  Md.  106;  Van 
Olinda  v.  Carpenter,  127  111.  42  (19  N.  E.  868,  2  L.  R  A. 
455,  11  Am.  St.  Eep.  92) ;  Fowler  v.  Black,  136  111.  363 
(26  N".  E.  596,  11  L.  R.  A.  670) ;  Van  Orutten  v.  Foxwell, 
66  Law  J.  (Q.  B.)  745;  Pierson  v.  Lane,  60,  Iowa,  60; 
BlackweU  v.  Blackwell,  124  N.  C.  269  (32  S.  E.  676). 
This  matter  is  fully  discussed  in  volume  1,  pages  362,  363, 
of  Preston  on  Estates  wherein  he  says  that  "  Neither  the 
express  declaration  that  the  ancestor  shall  have  an  estate 
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for  his  life,  and  no  longer,  nor  that  he  shall  have  only  an 
estate  for  life  in  the  premises,  and  that  after  his  death  it 
shall  go  to  his  heirs  of  his  body,  and  in  default  of  such 
heirs  vest  in  the  person  next  in  remainder,  and  that  the 
ancestor  shall  have  no  power  to  defeat  the  intention  of  tes- 
tator, nor  that  the  ancestor  shall  be  tenant  for  his  life, 
and  no  longer,  and  that  it  shall  not  be  in  his  power  to  sell, 
dispose,  or  make  away  with  any  part  of  the  premises  will 
change  the  word  heirs,  into  a  word  of  purchase."  Allen 
V.  Craft,  109  Ind.  476,  (9  N.  E.  919,  58  Am.  Rep.  425) ; 
Hageman  v.  Hageman,  129  111.  164,  (21  N.  E.  814.) 
These  cases  and  others  like  them  seem  to  hold  that  the  con- 
trolling question  is  the  nature  of  the  estate  conveyed  to  the 
heirs.  If  the  estate  is  so  given  that  it  is  to  go  to  every 
-person  who  can  claim  as  heir  of  the  body  of  the  first  taker, 
the  wordsj  "  heirs  of  his  body  '^  must  be  considered  words 
of  limitation,  notwithstanding  any  restraints  which  may 
have  been  attempted  on  the  power  of  alienation  by  the 
first  taker.  The  majority  are  of  opinion,  not  only  that  the 
rule  of  Shelley's  case  is  in  force  in  this  state,  but  that  the 
facts  of  this  case  bring  it  within  that  rule. 

II.     But  if  wrong  in  this,  and  assuming  that  the  con- 
veyance was  to  H.  D.  Kepler  and  to  the  heirs  of  his  body 
and  their  assigns,  the  estate  conveyed  was  a  conditional  fee, 
2.  CoNDiTioKAL     wWch,  aftcr  thc  birth  of  a  child,  who  was  an 
coNVEYANCM.    j^^jj,  q£  j^jg  \yQ^y^  jf  ^ot  bcforc,  was  aUcnable 

by  the  grantee  Kepler.  Pier  son  v.  Lane,  60  Iowa,  60 ; 
Moody  V.  Walker,  3  ArL  147 ;  Kirh  v.  Furgerson,  46  Tenn. 
479;  Simmons  v.  Auguatin,  3  Port.  (Ala.)  69;  Croxall 
V.  Sherrerd,  5  Wall.  (U.  S.)  268,  (18  L.  Ed.  572.)  The 
statute  de  donis,  which  was  enacted  to  meet  this  situation 
and  for  the  purpose  of  entailing  estates,  is  contrary  to  the 
spirit  of  our  institutions,  and  has  never  been  in  force  in 
this  state.  Pierson  v.  Lane,  supra.  We  have  no  estates 
tail  in  this  jurisdiction.  Instead,  we  have  the  conditional 
fees  prevailing  before  the  enactment  of  the  statute  de  donis. 
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Conceding  arguendo,  that  the  rule  in  Shelley's  case  does 
not  apply,  and  that  the  conveyance  in  question  is  to  Kepler 
and  the  heirs  of  his  body,  a  conditional  fee  passed  thereby, 
and  after  the  birth  of  direct  issue  Kepler  could  convey 
absolute  title,  and  by  the  same  token  could  mortgage  the 
land.  We  shall  not  go  into  the  history  of  this  abstruse 
subject.  Suffice  it  to  say,  that,  as  the  statute  de  donis  is 
not  in  force  in  this  state,  the  conveyance  was  either  of  a 
fee-simple  absolute  under  the  rule  in  Shelley's  case,  or  of 
a  conditional  fee^  if  it  should  be  construed  as  above  indi- 
cated, and,  in  either  event,  Kepler  could  convey  good  and 
perfect  title  after  the  birth  of  a  child.  Indeed  the  con- 
veyance was  good  as  against  every  one  save  his  grantor,  even 
before  the  birth  of  a  child.  Izard  v,  Middleton,  Bailey, 
Eq.  (S.  C.)  228.  Interveners  are  in  no  position  to  chal- 
lenge it.     Upon  this  proposition  we  are  all  agreed. 

III.  Of  course^  if  the  rule  in  Shelley's  case  does  not 
apply,  and  it  should  be  held  that  the  conveyance  was  of  but 
a  life  estate  to  Kepler,  with  remainder  over  to  his  children 
or  to  the  heirs  of  his  body,  that  remainder  was  a  con- 
tingent one,  dependent  upon  the  birth  of  children.  Taylor 
V.  Taylor,  118  Iowa,  407;  Zuver  v.  Lyons,  40  Iowa,  510. 
Upon  the  birth  of  a  child  or  children,  the  remainder  became 
vested,  subject  only  to  be  opened  by  the  birth  of  other 
children,  and  from  that  time  forth  could  not  be  destroyed 
by  any  act  of  the  tenant  of  the  particular  estate  or  of  the 
reversion.  Plaintiff  did  not  acquire  title  from  the  rever- 
sioner until  after  the  birth  of  his  first  child,  and  if  the 
rule  in  Shelley's  case  does  not  apply,  and  the  conveyance 
should  be  treated  as  passing  a  life  estate  to  plaintiff,  with 
remainder  over  to  the  heirs  of  his  body,  the  conveyance 
to  him  by  the  reversioner  did  .not  give  him  a  title  in  fee. 
Nothing  said  in  Archer  v.  Jacobs,  125  Iowa  467,  runs 
counter  to  these  views.  Indeed,  much  that  is  there  ex- 
pressed supports  the  rules  here  stated.  But  we  need  not 
speculate    upon    this    aspect    of   the   case.     Plaintiff    has 
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either  a  fee-simple  absolute  under  the  rule  in  Shelley's 
Case,  or  a  conditional  fee,  alienable  because  of  the  birth  of 
issue,  and  the  trial  court  should  have  granted  him  the  relief 
asked,  and  quieted  his  title  against  the  interveners.  As 
supporting  our  conclusions  on  the  whole  cas^  see  Coots  v. 
Yewell  95  Ky.  367  (25  S.  W.  597) ;  Amos  v.  Amos,  117 
Ind.  19,  (19  N.  E.  539) ;  Ross  v.  Adam^,  28  K  J.  Law, 
160;  Doe  v.  Considine,  6  Wall  (U.  S.)  468,  (18  L.  Ed. 
869) ;  2  Wash.  Eeal  Prop.  223. 

The  decree  must  be  reversed,  and  the  cause  remanded 
for  one  in  harmony  with  this  opinion. 

Reversed  and  rem>anded. 


fl39  ?*J  I*    C.    Qkiffin,    Appellant,    v.    C.    E.    Eeskinb,    C-    F. 

Adrews,    receiver   of   the    Corning    State    Savings 
Bank. 

Pasrments.    Payment  by  a  debtor  to  one  authorized  to  collect  the 
>    1    same  is  a  satisfaction  of  the  debt  regardless  of  what  subse- 
quently becomes  of  the  amount  paid. 

Abbreviations:    judicial    notice:    parol   proof.    The    abbreviation 

2  "  Pres."  is  of  such  common  use  that  when  affixed  to  the  name 
of  an  officer  of  a  bank  courts  will  take  judicial  notice  that  it 
designates  the  president;  and  oral  evidence  that  the  abbrevia- 
tion "  Pt."  has  the  same  significatTce  is  competent. 

Banks  and  banking:    authority  of  officer.    The  authority  which 

3  the  president  of  a  bank  may  exercise  in  its  behalf,  when  his 
duties  are  not  specifically  defined  by  its  board  of  directors, 
articles  or  by-laws,  may  be  established  by  long  acquiescence 
by  the  bank  in  his  performance  of  certain  acts. 

Same:    liability  of  bank.  'Where  it   appears  that  the  president 

4  of  a  bank  in  his  official  capacity  conducted  the  making  and 
transfer  of  commercial  paper  his  acts  in  relation  thereto  are 
binding  upon  the  bank;  and  this  rule  has  been  declared  by  stat- 
ute in  the  enactment  of  the  negotiable  instrument  law  .by  the 
29th  General  Assembly. 

Pajrment:    authority  of  agent  to  accept  draft  or  check.    An  agent 

5  entrusted  with  the  collection  of  a  debt  may  receive  a  draft  or 
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check  as  conditional  payment,  unless  instructed  to  the  contrary, 
where  he  has  good  reason  to  believe  that  the  same  will  be 
cashed  in  the  due  course  of  business,  and  when  so  cashed  it 
amounts  to  payment  of  the  debt. 

Appeal:  qubstion  not  raised  below.  Where  a  bank,  entrusted  with 
6  the  collection  of  a  mortgage  debt  for  another,  demands  and 
receives  the  interest  from  a  subsequent  purchaser  of  the  land 
who  assumed  and  agreed  to  pay  the  debt,  the  mortgagee  can- 
not, for  the -first  time  on  appeal,  raise  the  question  of  the  pur- 
chaser's interest  in  the  premises  as  effecting  his  right  to  dis- 
charge the  whole  debt. 

Appeal  from  Adams  District  Court, —  Hon.  W.  E.  Millsb, 

Judga 

Monday,  Septembkb  24,  1906. 

Suit  for  the  surreiijder  and  cancellation  of  a  certain 
bond  and  mortgage.  The  petition  was  dismissed,  and  plain- 
tiff appeals. —  Reversed. 

Davis  &  Welh,  for  appellant. 

T.  M.  Kearney,  W.  D.  Thompson,  and  Maxwell  & 
Maxwell,  for  appellee  C.  E.  Erskine.  Maxwell  &  Maxwell, 
for  appellee  C.  F.  Andrews. 

Ladd,  J. —  One  J.  H.  Samsey  executed  to  the  defend 
ant  C.  E.  Erskine  a  bond  for  the  payment  of  $1,800,  dated 
February  1,  1899,  payable  in  five  years,  with  interest  at 
the  rate  of  5  per  cent  per  annum,  evidenced  by  coupons 
attached  to  the  bond,  and  secured  by  a  mortgage  on  one 
hundred  and  twenty  acres  of  land  in  Adams  county.  The 
bond  and  coupons  were  made  payable  at  the  Corning  State 
Savings  Bank  at  Coming,  Iowa.  In  October,  1900,  S,  H. 
Manatrey,  as  owner  of  this  land  executed  a  contract  of  sale 
thereof  to  the  plaintiff,  in  which  the  latter  expressly  assumed 
and  agreed  to  pay  the  above  mortgage.  In  July,  1903, 
plaintiff  entered  into  a  contract  of  sale  to  D.  J.  Gibbons,  in 
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which  the  latter  promised  to  make  different  payments, 
among  them  one  of  $1,800  February  1,  1904.  The  sole 
issue  to  be  determined  is  whether  the  above  bond  haa  been 
paid. 

Prior  to  the  last-mentioned  date  Erskine,  who  resided 
in  Wisconsin,  transmitted  the  papers  to  the  Coming  State 
Savings  Bank,  "  with  directions  and  special  authority  to 
collect  the  amount  due  and  to  remit  the  proceeds"  to  him, 
and  these  remained  there  until  the  failure  of  the  bank  and 
Andrew's  appointment  as  receiver  on  the  22d  of  that  month. 
On  January  26,  1904,  the  plaintiff  remitted  a  draft  of 
$90,  in  payment  of  the  last  interest  coupon,  to  the  bank,  and 
this  was  acknowledged  by  "  W.  H.  Clark,  Cashier,"  who 
added :  "  How  about  the  principal,  which  is  also  due, 
2-1-04  ? "  Clark  was  then  cashier  and  Frank  L.  La  Rue 
president  of  the  bank.  Negotiations  with  the  latter  for 
a  new  loan  having  failed,  the  Cromwell  Savings  Bank, 
through  its  cashier,  and  acting  for  plaintiff,  transmitted  a: 
draft  for  $1,800  issued  by  it  on  the  Bankers'  National  Bank, 
Chicago,  111.,  to  "  Frank  La  Eue,  Pt.,"  accompanied  by  the 
following  letter:  "  Cromw^ell,  Iowa,  Jan.  30,  1904.  Mr. 
Frank  La  Rue,  Coming,  Iowa  —  Dear  Sir:  Enclosed  you 
will  find  a  draft  for  $1,800  to  pay  off  the  Ramsey  loan. 
The  parties  could  not  stand  so  steep  interest  as  you  wrote 
about.  Yours  respectfully,  E.  N.  Dougherty."  This  letter 
was  subsequently  returned  to  the  Cromwell  Savings  Bank, 
with  reply  written  on  the  bottom :  "  Received  above  amount 
and  will  send  for  papers  to-day.  Am  sorry  we  could  not 
give  your  customers  a  better  rata  Yours  truly,  F.  L.  La 
Rue,  Pres."  This  draft  was  indorsed :  "  Pay  to  order  of 
the  Security  Trust  &  Savings  Bank,  Des  Moines,  Iowa. 
Frank  La  Rue,  Pt"  and  sent  to  the  Security  Trust  & 
Savings  Bank  of  Des  Moines  accompanied  with  this  letter: 
"  January,  30,  1904.  D.  G.  Edmundson,  President  — 
Dear  Sir:  Herewith  find  drafts  aggregating  $5,285  to 
cover  W.  O.  Mitchell  loan.     Kindly  send  me  all  papers, 


Sept.  1906]  Griffin  v.  Erskinb.  447 

including  release.  We  have  the  abstract  Yours  truly,  F. 
L.  La  Rue,  Pres."  The  draft  was  subsequently  paid 
through  the  Chicago  clearing  house  and  returned  satisfied. 
Xo  entry  concerning  it  was  entered  in  the  books  of  the 
bank.  La  Rue,  though  president  of  the  bank,  was  intrusted 
by  the  directors  with  its  management,  and  exercised  con- 
trol over  all  of  its  affairs.  He  uniformly  procured  its  mail 
from  the  post  office  and  opened  all  letters  received,  issued 
all  drafts,  and  indorsed  all  those  received  as  well  as  bills 
receivable  generally.  In  other  words,  though  Clark  was 
cashier,  La  Rue  performed  the  duties  of  that  office.  It  was 
the  custom  of  each  to  sign  his  name  with  title  of  president 
or  cashier,  as  the  case  might  be,  rather  than  to  write  out 
the  name  of  the  bank  and  add  by  himself  as  such  officer. 
All  farm  loans  were  drawn  to  F.  L.  La  Rue,  president, 
and  a  large  portion  of  the  drafts  received  were  payable  to 
him  as  such.  Indeed,  much  of  the  business  of  the  bank 
appears  to  have  been  transacted  in  his  name  as  president, 
instead  of  that  of  the  bank.  It  was  also  shown  that  many 
banks  in  making  remittances  to  other  banks  customarily 
make  them  to  the  president  or  the  cashier  of  the  latter, 
instead  of  to  the  bank  by  name,  and  that  "  Pt."  or  "  Pres." 
after  the  name  was  commonly  employed  to  signify  "  presi- 
dent." That  this  draft  reached  La  Rue  and  was  sub- 
sequently paid  is  not  questioned. 

Practically  the  only  issue  presented  is  whether  La  Rue 
in  receiving  it  should  be  held  to  have  been  acting  in  behalf 
of  the  bank.  As  the  answer  admits  that  the  bank  was 
authorized  to  collect  the  amount  due  on  the 
bond,  there  is  no  occasion  for  following  the 
appellee  into  a  discussion  of  what  may  be  essential  to  prove 
such  agency.  Payment  to  the  bank  as  Erskine's  agent,  if 
made,  satisfied  the  debt,  regardless  of  what  subsequently 
became  of  the  money  or  papers.  Stuart  v.  Stonehrdker, 
63  Neb.  554  (88  K  W.  653) ;  Pochin  v.  Knoebel,  63  Neb. 
768  (89  N.  W.  264.) 
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Nor  is  the  suggeation  that  the  Cromwell  Bank  under- 
took to  delegate  to  La  Rue  the  duty  of  paying  the  Coming 
Bank  entitled  to  weight.  Such  is  not  the  inference  to  be 
2.  abbrbviatiohs:  ^^^^^  fw>°i  Doughcrt/s  letter,  and  certainly. 
ioticc*'  La  Rue  did  not  so  regard  it,  for  he  acknowl- 

paroi  proof.  edged  it  in  his  capacity  as  president  of  the 
bank.  Moreover,  the  draft  was  made  payable  to  him  as 
president,  and  he  so  indorsed  it  The  evidence  that  "  Pt'* 
or  "  Pres." ,  annexed  to  the  name  of  the  payee  in  a  draft 
is  commonly  understood  to  be  an  abbreviation  for  "  presi- 
dent "  was  undisputed.  The  abbreviation  of  "  Pres."  for 
"president"  is  in  such  common  use  that  the- courts  will 
take  judicial  notice  of  its  meaning.  Heaton  v.  Ainley,  108 
Iowa,  112.  See  Sumner  v.  Mitchell,  29  Fla.  179  (10  South, 
662,  80  Am.  St  Rep.  106,  14  L.  R  A.  815),  and  note; 
Power  V.  Bowdle,  3  N.  D.  107  (54  N.  W.  404,  21  L  R  A. 
828,  44  Am.  St  Rep.  511)  ;  Doges  v:  Brake,  125  Mich.  64 
(83  N.  W.  1039,  84  Am.  St  Rep.  557) ;  Estate  of  Lake- 
meyer,  135  Cal.  28  (66  Pac.  961,  87  Am.  St  Rep.  96). 
And  we  think  evidence  that  "  Pt'^  was  so  understood 
among  bankers  was  competent  as  tending  to  explain 
what  was  intended.  Lacy  v.  Duhuque  Lwmher  Co.,  43 
Iowa,  510;  amall  v.  Elliott,  12  S.  D.  570  (82  N.  W.  92, 
76  Am.  St  Rep.  630) ;  Greenleaf  on  Evidence,  282 ;  1  Anu 
&  Eng.  Ency.  of  Law ;  New  England  Dressed  M.  &  W.  Co.  v. 
Standard  Worsted  Co.,  165  Mass.  328  (43  N.  E.  112,  52 
Am.  St  Rep.  516) ;  Dages  v.  Brake,  supra.  Written  in  a 
draft  following  the  name  of  the  president  of  a  bank  the 
letters  were  suggestive  of  his  official  position,  but,  as  they 
do  not  seem  to  be  commonly  employed  as  indicating  "  pres- 
ident,^' parol  proof  was  admissible. 

Ordinarily  the  cashier  of  a  bank  is  its  managing  officer, 
and  the  powers  of  the  president  as  such  are  very  limited, 
save  as  conferred  on  him  by  the  board  of  directors  Morse 
on  Banks,  section  144.  Neither  the  articles  of  incorpora- 
tion nor  the  by-laws  of  the  bank  are  to  be  found  in  the  record^ 
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and  the  duties  of  the  officers  of  a  state  bank  are  not  defined 
by  statute.  Necessarily,  then,  we  must  resort 
*'  ^bamkimg"  ^^  other  evidence  of  the  authority  he  might 
Imc^l!^''^  exercise  in  behalf  of  the  bank.  Section  1866 
of  the  Code  directs  that  a  state  bank 
shall  be  managed  by  its  board  of 'directors,  and  the  evidence 
that  the  entire  management  of  this  bank  was  intrusted  by 
the  directors  to  La  Rue  is  undisputed.  For  five  or  six 
years  prior  to  the  time  in  question  he  had  been  in  complete 
control,  had  received  all  its  mail  from  the  poet  office,  and 
indorsed  all  of  its  drafts.  Even  though  not  expressly  em- 
powered to  perform  these  acts,  the  performance  for  so  long 
a  time  indicated  that  the  practice  had  been  fully  acquiesced 
in  by  the  board.  In  the  work  on  Banking  cited,  Mr.  Morse 
observes  that  "  the  cases,  though  largely  occupied  in  decid- 
ing that  a  president  has  no  authority  by  virtue  of  his  office, 
yet  hold  the  bank  bound  by  his  action  wherever  the  charter, 
or  a  vote  of  the  directors,  or  usage  of  the  bank,  or  long 
acquiescence  by  the  bank  in  a  course  of  action  by  the  presi- 
dent, or  any  facts  constituting  a  holding  out  of  the  president 
by  the  bank  as  having  a  right  to  act  for  it^  lay  a  founda- 
tion for  authority  actual  or  inferred,  and  whenever  the  bank 
has  ratified  his  action."  Sherwood  v.  Home  Savings  Bank 
(decided  at  the  present  session)  109  N.  W.  9.  See  First 
National  Bank  v.  New,  146  Ind.  Sup.  411  (45  K  E.  597) 
Bell  V.  Hanover  National  Bank  (C.  C.)  57  Fed.  821 
Smith  V.  Lawson,  18  W.  Va.  212,  (41  Am.  Eep.  688) 
V.  S.  National  Bank  t?.  First  National  Bank,  79  Fed.  296, 
(24  C.  C.  A.  597.) 

Having  authority  to  act  for  the  bank  in  all  matters  in 
controversy,    it   is   unnecessary  to   inquire   concerning   the 
extent  of  the  inherent  power  pertaining  to  the  office  of  presi- 
dent    Nor,  in  view  of  the  authorities  cited, 
*'  ^ofbankf*^*^**^    is  it  necessary  to  discuss  whether  the  evidence 
that  greater  powers  had  been  conferred  on 

and  customarily  exercised  by  La  Bue  was  admissible.     Ab 
Vol.  131  U.— 29 
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indicated  by  the  correspondence,  La  Rue  received  the  draft 
in  the  ordinary  course  of  mail.  Did  he  do  so  in  behalf  of 
the  bank?  The  evidence  was  to  the  effect  that  the  lai^ 
portion  of  remittances  of  the  bank  were  drawn  to  La  Rue 
as  president  This  may  have  been  owing,  as  suggested  by 
one  witness,  to  the  fact  that  he  was  better  known  than  the 
bank  of  which  he  was  president.  ■  That  the  business  of  the 
bank  was  conducted  largely  in  the  name  of  its  oflBcers  as 
such,  instead  of  the  name  of  the  bank,  is  fully  established, 
and  the  evidence  indicated  that  the  form  of  remittance  was 
that  customarily  adopted  by  many  banks  in  drawing  drafts 
in  favor  of  other  banks.  Says  Mr.  Randolph  in  his  work 
on  Commercial  Paper,  vol.  1,  section  167 :  "  The  office  of 
cashier  and  the  cashier's  official  name  have,  by  common 
usage  of  banks  in  the  making  and  transfer  of  commercial 
paper,  become  synonymous  with  the  bank  itself.  .  .  . 
And  it  is  not  necessary,  that  the  bank  be  named  in  the 
instrument,  but  like  effect  will  be  giv^ato  a  bill  or  note 
payable  to  ^  A.  B.,  Cashier,'  or  to  '  A.  B.,  Cas.' ;  parol  evi- 
dence being  admitted  to  show  '  cashier '  intended."  That 
such  a  draft  in  favor  of  a  cashier  and  indorsed  by  him  as 
such  is  binding  on  the  bank  appears  from  many  authorities. 
Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312 ;  Bank  of 
N.  y.  V.  Muckingum  Branch  of  Bank,  29  X.  Y.  619 ;  First 
National  Bank  v.  Hall,  44  N.  Y.  395  (4  Am.  Rep.  698)  ; 
Folger  v.  Chase,  18  Pick  (Mass.)  63;  Barney  v.  Newcombe, 
9  Cush.  (Mass.)  46;  Lookout  Bank  v.  Aull,  93  Tenn.  645 
(27  S.  W.  1014,  42  Am.  St.  Rep.  934)  ;  Farmers',  etc.. 
Bank  v.  Troy  City  Bank,  1  Doug.  (Mich.)  457;  Garton  v. 
Union  City  National  Bank,  34  Mick  279 ;  Prat  v.  Topeka 
Bank,  12  Kan.  570.  See  Baldwin  v.  Bank  of  Newbury, 
68  U.  S.  234  (17  L.  Ed.  534). 

As  La  Rue  was  discharging  the  duties  ordinarily 
exacted  from  the  cashier,  these  decisions  are  in  point.  Re- 
gardless of  these  considerations  however,  the  entire  question 
has  been  settled  in  this  state  by  the  enactment  of  the  nego- 
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tiable  instrument  law  by  the  29th  Greneral  Assembly  (chap- 
ter 130,  section  42),  providing  that  "where  an  instrument 
is  drawn  or  indorsed  to  a  person,  as  '  cashier '  or  other 
fiscal  officer  of  a  bank  or  corporation,  it  is  deemed  prima 
facie  to  be  payable  to  the  bank  or  corporation  of  which  he 
is  such  officer;  and  may  be  negotiated  by  either  the  indorse- 
ment of  the  bank  or  corporation,  or  the  indorsement  of  the 
officer."  There  is  nothing  in  this  record  to  overcome  the 
presumption  raised  by  this  statute  that  the  draft  was  pay- 
able to  the  bank  of  which  La  Rue  was  president.  It  came 
into  his  hands  as  such  officer  authorized  to  receive  it  for  the 
bank,  and  therefore  reached  the  bank,  the  agent  authorized 
by  Erskine  to  collect  the  money. 

But  did  the  delivery  of  this  draft  to  the  bank  consti- 
tute payment?     The  rule  universally  accepted  is  that  under 
authority  merely  to  collect,  an  agent,  in  the  absence  of  a 
custom  to  the  contrary,  may  receive  nothing 
thoritjrof         cxccpt   moncy   in   payment.     A   debtor   who 

agent  to  ac-  .  .  . 

cept  draft  or  owcs  moucy,  lu  paying  to  an  agent,  must  do 
so  in  such  a  manner  as  to  facilitate  the  agent 
in  transmitting  money  to  his  principal.  Graydon  v.  Patter- 
son, 13  Iowa,  256;  Farwell  v.  Salpaugh,  32  Iowa,  582; 
Drain  v.  Doggett,  41  Iowa,  682.  Even  though  the  creditor 
himself  take  the  debtor's  note  the  payment,  in  the  absence 
of  an  agreement  to  the  contrary,  is  regarded  in  this  state 
as  conditional  only.  Kephart  v.  Butcher,  17  Iowa,  240; 
McLaren  v.  Hall,  26  Iowa,  297.  In  other  words,  bills  pay- 
able are  not  satisfied  by  new  paper  of  the  same  kind  unless 
so  agreed.  This  rule  applies  to  checks  and  drafts,  and, 
though  they  are  in  general  use  in  the  transfer  of  money  from 
one  person  to  another,  payment  thereby  is  deemed  conditional 
on  the  drawee's  acceptance  and  payment  by  the  great  weight 
of  authority.  See  cases  collected  in  22  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  550.  Checks,  drafts,  and  other  bills  of 
exchange  are  the  means  of  transferring  the  money  in  adjust- 
ing nearly  all  commercial  transactions,  ^d  in  authorizing 
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an  agent,  whether  a  bank  or  individual,  to  make  collections, 
it  may  be  assumed  in  the  absence  of  instructions  to  the  con- 
trary that  the  authority  is  to  be  executed  in  the  manner  usual 
and  customary  in  the  conunercial  world.  While  the  agent 
may  not  accept  anything  but  the  actual  cash  in  satisfaction 
of  the  claim,  he  may  receive  a  check  or  draft,  negotiable 
and  payable  on  demand,  which  he  has  good  reason  to  believe 
will  be  honored  upon  presentation,  as  a  ready  and  more  con- 
venient means  of  obtaining  the  money  in  conditional  satis- 
faction of  the  debt.  Such  a  payment  offers  no  greater 
temptations  to  the  agent  than  payment  in  cash  to  which 
ordinarily  it  is  equivalent.  If  honored  by  the  drawee,  pay- 
ment relates  back  to  the  time  of  delivery.  If  not  honored, 
the  creditor  has  parted  with  nothing  by  reason  of  conduct 
of  his  agent;  for,  though  the  agent  may  receive  such  paper 
as  conditional  payment,  he  is  not  permitted,  on  its  strength, 
to  deliver  conveyances,  leases,  or  other  valuables  at  the  risk 
of  his  principal.  Pape  v.  Westcott,  1  Q.  B.  (1894) ;  Pear- 
son V.  Scott,  9  Ch.  Div.  (1878)  198. 

In  the  former  case  it  was  said  by  Lindley,  L.  J.,  that 
"  if  an  agent  is  merely  to  collect  money,  taking  a  check 
from  a  person  having  a  banking  account  is  not  a  departure 
from  his  authority;  that  is,  in  the  ordinary  case  of  collect- 
ing money.  If  the  check  is  not  paid,  the  person  who  gives 
it  can  be  sued;  and  in  ordinary  cases  no  one  is  prejudiced 
by  taking  a  check.  But  it  is  by  no  means  always  within  an 
agent's  authority  to  take  a  check  instead  of  money.  Let 
us  take  a  case  that  lawyers  are  familiar  with  —  the  sale 
of  real  property.  Let  us  take  the  case  of  a  solicitor  who  is 
intrusted  by  the  vendor  with  the  completion  of  the  transac- 
tion. Is  that  solicitor  justified  by  the  ordinary  course 
of  business  or  the  ordinary  habits  of  men  in  parting  with 
the  conveyance  and  title  deeds  in  exchange  for  a  promise 
to  pay  or  a  check?  Certainly  not"  There  the  agent  had 
upon  the  receipt  of  a  check  for  arrears  in  rent  delivered 
license  permitting  an  assignment  of  the  lease,  and  upon  its 
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nonpayment  was  held  liable.     See,  as  to  custom,  Sweeting 
V.  Scott  7  C.  B.  (N.  S.)  148.     In  Bridges  v.  Oarrett,  Jj.  R 
5  C.  P.  (1869)  451,  the  deputy  steward,  Craig,*was  author- 
ized to  collect  a  fine  payable  to  the  lord  of  the  manor  on 
admission  as  a  tenant  to  the  copyhold  tliereof.     The  defend- 
ant drew  a  check  to  Craig  for  the  aggregate  amount  of  the 
lord's  fine,  the  steward's  fees  and  Craig's  own  charges  as 
defendant's  solicitor.     The  check  was  crossed  with  the  name 
of  Craig's  bankers  in  London^  and  on  the  same  day  Craig 
paid  it  in  there  to  the  credit  of  his  own  private  account. 
The  check  was  paid  and  credited  to  Craig,  but  as  he  had 
overdrawn  none  of  the  proceeds  were  turned  over  to  the 
plaintiff.     Cockbum,  C.  J.,  in  determining  the  case,  said: 
"  There  is  no  doubt  that,  where  an  agent  is  authorized  to 
receive  money  for  his  principal,  he  cannot  allow  it  by  way 
of  set-ofF  in  accounts  between  the  payer  and  himself.     He 
must  receive  it  in  money.     If,  however,  payment  is  made 
by  check,  and  the  check  is  duly  honored,  that  is  a  payment 
in  cash.     There  is  nothing  in  the  circumstances  of  a  check 
being  given  which  invalidates  the  payment     The  present 
case,  however,  is  a  little  complicated  by  the  fact  of  the 
check  having  been  crossed.    It  appears  that  the  defendant,  at 
Craig's  request,  crossed  the  check  with  the  names  of  Craig's 
bankers.     Craig's  bankers  got  the  check  cashed,  and  carried 
the  amount  to  the  credit  of  Craig's  account  with  them.     If 
Craig's  account  had  not  been  overdrawn,  he  would  have 
had  the  money.     The  check,  therefore,  was  in  point  of  fact 
money.     It  was  the  same  thing  as  if  the  defendant  had 
paid  the  amount  to  Craig  in  cash,  and  Craig  had  paid  in 
the  cash  to  his  account  with  his  bankers,  and  had  forwarded 
his  own  check  to  the  lord  or  to  the  steward,  and  the  bankers 
had,  in  consequence  of  the  balance  being  against  him,  de- 
clined  to  honor  his  check.     If   Craig  was   authorized   to 
receive  the  money,  I  think  the  payment  to  him  was  a  pay- 
ment to  the  plaintiff,  and  that  there  was  nothing  in  the 
mode  of  payment  to  take  the  case  out  of  the  ordinary  rule." 
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Blackburn,  J.,  in  the  same  case  observed  that,  "  where 
the  person  to  whom  the  money  is  paid  stands  in  the  rela- 
tion of  a  clerk  or  servant,  the  payment  to  him,  whether  in 
cash  or  by  a  check  which  is  afterwards  paid,  is  a  good  pay- 
ment to  the  principal"  See  Hadley  v.  Hadley,  67  Ch.  D. 
(N.  S.)  694.  In  British  &  American  Mortgage  Company  v. 
TibballSj  63  Iowa,  468,  the  payment  was  by  certificate  of 
deposit  in  the  collecting  agent's  bank,  and  in  holding  that 
this  was  payment  the  court  said:  "Courts  take  judicial 
notice  of  the  general  customs  and  usages  of  merchants  and 
of  whatever  ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction,  such  as  matters  of  public  history 
affecting  the  whole  people  (1  Greenleaf  on  Evidence,  sec- 
tions 4,  5,  6) ;  and  we  think  that  the  system  by  which 
nearly  all  the  banks  in  this  country  transact  monetary  affairs 
by  the  use  of  checks,  drafts,  and  certificates  of  deposit,  and 
without  the  actual  handling  of  bank  notes  or  coin,  is  so 
well  known  and  understood  that  no  business  man,  much  less 
a  company  whose  sole  occupation  is  loaning  money,  should  be 
allowed  to  profit  by  pleading  ignorance  of  it"  See  Francis 
V,  Evans,  69  Wis.  115  (33  N.  W.  93.)  In  Harbach  y. 
Colvin,  73  Iowa,  638,  it  was  held  that  while  an  agent  or 
attorney  has  not,  in  the  absence  of  special  instructions,  any 
authority  to  receive  anything  but  money  in  payment  of  a 
claim  held  by  him  for  collection  yet  where  he  receives  a  bank 
check  as  such  payment  and  obtains  credit  on  his  ac- 
count for  the  amount  of  the  check  at  the  bank  where 
he  deposits,  and  the  money  is  paid  him  when  he  chooses 
to  draw  it  out  and  the  bank  on  which  the  check  is  drawn, 
pays  it  when  presented,  this  is  equivalent  to  payment  in. 
money  and  binds  the  principal.  See  Harrison  v.  Legore, 
109  Iowa,  618;  Shay  v.  Callarum,  124  Iowa,  374.  In 
Hunter  v.  Wetsell,  84  N.  Y.  54«,  (38  Am.  Rep.  544),  the 
court  held  that  the  delivery  of  a  check  which  was  subse- 
quently paid  was  payment  at  the  time  delivered  within  the 
statute  of  frauds  of  New  York.     See,  also  Lineweaver  v. 
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Slagle,  64  Md.  465  (2  Ad.  693,  54  Am.  Rep.  775) ;  Bamett 
V.  Smith,  30  N.  H.  256  (64  Am.  Dec.  290) ;  Tiddy  v.  Har- 
ris, 101  N,  C.  589  (8  S.  E.  227) ;  Strong  v.  Ten  Cent, 
etc.,  Ass'n,  189  Pa.  406  (42  Atl.  46.) 

There  is  dicta  in  nmnerous  cases  to  the  effect  that  the 
delivery  of  a  check  or  draft  which  is  subsequently  honored 
constitutes  payment;  but  few  decisions  directly  pass  upon 
the  point  The  adjudicated  cases  generally  concern  transac- 
tions  in  which  such  papers  have  been  dishonored.  In  view 
of  the  universal  custom  of  using  drafts  and  checks  as  a 
means  of  payment,  we  think  an  agent  may  receive  a  draft 
or  check  as  conditional  satisfaction  of  the  claim  placed  in 
his  hands,  unless  instructed  to  the  contrary,  whenever  he 
has  good  reason  to  believe  that  it  will  be  paid  upon  presen- 
tation. In  the  case  at  bar  the  bank  was  required  by  Erskine 
to  remit  the  money  to  him  in  North  Carolina,  and  the  evi- 
dence shows  that  this  was  expected  to  be  done  by  the  ordi- 
nary bills  of  exchange.  He  was  charged  with  knowledge  of 
the  general  custom  in  the  matter  of  collecting  notes  and 
mortgages,  such  as  those  sent  to  the  bank,  and  must  be 
assumed,  in  the  absence  of  other  instructions,  to  have 
intended  that  the  bank  should  execute  the  duty  imposed 
upon  it  in  the  usual  and  customary  way.  This  being  so, 
it  is  not  necessary  to  inquire  how  the  bank  disposed  of  the 
drafts.  It  was  equivalent  to  money  and  could  have  been 
used  as  such  by  his  agent,  and  was  no  more  likely  to  be 
misappropriated  by  the  oiOBcers  of  the  bank  than  had  money 
been  paid  instead.  We  are  of  opinion  that,  under  the  cir- 
cumstances disclosed,  the  bond  and  mortgage  were  satisfied 
by  the  delivery  and  subsequent  payment  of  the  draft. 

It  is  urged,  however,  that  the  plaintiff  has  failed  to  show 
such  an  interest  in  the  land  as  entitled  him  to  satisfy  the 
mortgage  thereon.  The  appellant's  statement 
tions  not  that  this  poiut  was  not  made  in  the  district 

court  is  not  denied,  and  is  somewhat  con- 
firmed by  the  opinion  of  the  judge,  found  in  the  abstract. 
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Plaintiff  had  been  requested  previously  by  the  bank  to  pay 
the  interest  and  had  remitted  it  to  the  bank.  Sudi  payment 
was  fully  ratified  by  Erskine.  Indeed,  his  attorneys  insist 
in  their  arguments  that,  because  of  such  payment,  the 
coupon  is  not  involved  in  this  case.  Having  accepted  pay- 
ment of  the  interest  coupon,  attached  to  the  bond,  they  ought 
not  now  to  insist  that  the  same  parly  might  not  pay  the  bond, 
especiiiUy  when  requested  by  Erskine's  agent  to  do  so.  In 
view  of  these  circumstances,  we  are  inclined  to  think  that 
Erskine  ought  not  to  be  allowed  to  raise  this  question  on  ap- 
peal. 

The  decree  will  be  reversed,  and  thje  velief  in  the 
petition  awarded. —  Reversed. 


Bankbb's   Mutual   CASuAiTT  "Co.,    Appellant,    v.    Fibst 
National  Bank  of  Council  Bluffs,  Iowa,  Appellee. 

Insurance  against  loss  by  burglary:    statutes  construed.    The  pro- 

1  vision  of  Section  1695  of  McClain's  Code,  authorizing  domes- 
tic insurance  companies  to  insure  houses,  buildings  and  all 
other  kinds  of  property  against  loss  or  damage  by  fire  or 
"other  casualty/'  is  construed  to  authorize  insurance  against 
loss  by  burglary. 

Construction  of  statutes.    Where  the  language  of  a  statute  is  so 

2  indefinite  as  to  call  for  construction  the  interpretation  placed 
thereon  by  the  executive  and  administrative  departments  of 
the  state,  charged  with  the  duty  of  applying  and  enforcing  it, 
will  be  given  much  weight  by  the  courts. 

Insurance  corporations:    ultra  vires.    Where  an  insurance  com- 

3  pany  has  been  duly  organized  and  authorized  by  the  state  to 
transact  a  particular  line  of  business,  an  assured,  in  an  action 
upon  a  premium  note,  cannot  defend  on  the  ground  that  its 
act  in  writing  the  policy  in  consideration  for  which  the  note 
was  given  was  ultra  vires. 

Appeal  from  Polk  District  Court — Hon.  James  A.  Howe, 

Judge. 
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Monday,  September  24,  1906. 

The  opinion  states  the  case.    Reversed. 

George  W.  Bowen  and  Sullivan  &  Sullivan,  for  appel- 
lant. 

N.  T,  Guernsey,  for  appellee. 

Weavbe,  J. — The  plaintiff  corporation  was  organized 
December  25,  1895.  By  its  articles  of  incorporation,  the 
nature  of  the  business  it  proposed  to  transact  was  stated  as 
follows:  ^^  Article  3.  The  general  nature  of  the  business 
to  be  transacted  by  this  company  shall  be  the  insurance  of 
the  property  of  its  members,  and  no  others,  against  loss  or 
damage  by  casualty  and  to  make  all  kinds  of  insurance  on 
goods,  merchandise,  and  other  property  in  the  course  of 
transportation  whether  on  land  or  on  water,  or  any  vessel  or 
boat  wherever  same  may  be ;  and  this  corporation  is  especially 
empowered  to  insure  against  damage  by  the  casualty  of 
burglary  or  robbery  and  the  loss  or  destruction  of  monies, 
securities  and  other  valuables  while  in  the  course  of  trans-, 
portation  by  mail  or  express.'*  Thereafter  on  December  1, 
1896,  after  an  examination  into  the  business  of  the  com- 
pany, the  auditor  of  the  state  of  Iowa  issued  to  said  corpora- 
tion a  certificate  to  the  effect  that  it  had  filed  with  said  offi- 
cer a  sworn  statement  of  its  condition  in  accordance  with  the 
provisions  of  chapter  4,  title  9,  of  the  Code  of  1873,  regu- 
lating burglary  insurance,  that  said  statement  showed  that 
the  company  had  complied  with  the  laws  of  the  state  relat- 
ing to  insurance,  and  was  therefore  authorized  to  transact 
its  appropriate  business  of  burglary  insurance  in  accordance 
with  law  until  January  31,  1897.  During  the  period  cov- 
ered by  this  certificate  the  plaintiffs  issued  to  the  defendant 
bank  a  policy  of  insurance  against  loss  by  burglary,  in  con- 
sideration of  which  policy  and  contract  of  insurance  said 
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bank  executed  and  delivered  to  plaintiff  its  promissory  note 
for  the  sum  of  $300  payable  at  such  times  and  in  such  in- 
stallments as  might  be  assessed  by  the  company's  board  of 
directors  without  interest  —  the  assessment  not  to  exceed 
$60  in  any  one  year.  On  this  note  defendant  paid  Decem- 
ber 22,  1896,  the  sum  of  $60,  and  on  December 
31,  1897,  the  sum  of  $60,  and  on  January  27,  1899, 
the  note  was  further  credited  and  indorsed  by  "  rebate  '*  in 
the  sum  of  $97.50.  Since  the  last-mentioned  date  assess- 
ments have  been  duly  made  for  the  remainder  of  $82.50 
represented  by  said  note,  but  the  defendant  has  neglected  and 
refused  to  pay  the  same.  Action  at  law  having  been  brought 
to  cover  the  last-named  sum  and  petition  being  filed  alleging 
the  facts  aforesaid  the  defendant  demurred  thereto  on  the 
following  grounds:  (1)  Because  at  the  time  the  policy  of 
insurance  was  issued  the  plaintiff  had  no  power  or  authority 
to  insure  against  loss  by  burglary.  (2)  Because  the  note 
sued  upon  is  without  consideration  and  void,  the  plaintiff 
having  no  authority  to  issue  the  policy  for  which  the  note 
was  given;  and  because  the  policy  was  null  and  void  and 
was  incapable  of  enforcement  should  any  loss  occur  there- 
under. The  demurrer  was  sustained  by  the  trial  court,  and 
the  plaintiff  electing  to  stand  upon  its  petition  and  refusing 
further  to  plead  or  amend,  judgment  was  entered  upon  the 
demurrer,  and  plaintiff  appeals. 

The  appeal  as  discussed  by  counsel  presents  the  follow- 
ing questions  for  our  consideration: 

I.  Did  the  statutes  of  this  state  at  the  date  of  the  pol- 
icy issued  to  the  appellee  permit  a  domestic  corporation  to 
engage  in  the  business  of  insurance  against  loss  by  burglary  i 
The  trial  court  seems  to  have  answered  this 

1.  Iksukance  .  •  •        .V  .•  1    ^1      , 

AGAINST  LOSS      mquiry  m  the  negative,  and  that  position  is 
statutes  con- '    maintained  by  counsel  for  appellee.     At  the 

strued.  ,  , 

time  in  question,  the  statute  (McClain's  Code, 
Section  1695)  authorized  companies  organized  under  the 
laws  of  this  state  to  make  insurance  contracts  as  follows: 
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(1)  To  insure  houses,  buildings,  and  all  other  kinds  of 
property  against  loss  or  damage  by  fire  or  other  casualty,  and 
to  make  all  kinds  of  insurance  on  goods,  merchandise,  or 
other  property  in  the  course  of  transportation,  whether  on 
land  or  on  water  or  any  vessel  or  boat,  wherever  the  same  may 
be.  (2)  To  make  insurance  on  the  health  of  individuals, 
and  against  the  personal  injury,  disablement,  and  death,  re- 
sulting from  traveling,  or  general  accidents  by  land  or  water. 
(3)  To  insure  the  fidelity  of  persons  holding  places  of  pri- 
vate or  public  trust.  (4)  To  receive  on  deposit  and  insure 
the  safekeeping  of  books,  papers,  moneys,  stocks,  bonds,  and 
all  kinds  of  personal  property.  (5)  To  insure  horses,  cattle, 
and  other  live  stock  against  loss,  or  damage  by  accident, 
theft,  or  any  unknown  or  contingent  event  whatever  which 
may  be  subject  of  legal  insurance;  to  lend  money  on  bot- 
tomry or  respondentia,  and  to  cause  itself  to  be  insured 
against  any  loss  or  risk  it  may  have  incurred  in  the  course 
of  its  business,  and  upon  the  interest  which  it  may  have  in 
any  property,  by  means  of  any  loan  which  it  may  have  made 
on  mortgage,  bottomry  or  respondentia,  and  generally  to  do, 
and  perform  all  other  matters  and  things  proper  to  promote 
these  objects.  But  no  company  shall  be  organized  to  issue 
policies  of  insurance  for  more  than  one  of  the  above  five 
mentioned  purposes,  and  no  company  that  shall  have  been  or- 
ganized for  either  one  of  said  purposes,  shall  issue  policies 
of  insurance  for  any  other ;  and  no  company  organized  under 
this  chapter,  or  transacting  business  in  this  state,  shall  ex- 
pose itself  to  loss  on  any  one  risk  or  hazard  to  an  amount  ex- 
ceeding 10  per  cent,  on  its  paid-up  capital,  unless  the  excess 
shall  be  reinsured  by  the  same  in  some  other  good  and  relia- 
ble company.  But  the  restrictions  as  to  the  amount  of  risk 
any  company  shall  assume  shall  not  apply  to  any  companies 
organized  to  guarantee  the  fidelity  of  persons  in  places  of 
public  or  private  trust,  nor  to  companies  that  receive  on  de- 
posit and  guarantee  the  safekeeping  of  books,  papers,  mon- 
eys, and  other  personal  property. 

This  section  was  amended  by  chapter  29,  Acts  of  the 
24th  General  Assembly  authorizing  casualty  insurance  for 
the  benefit  of  employers  of  labor.  By  chapter  32,  of  the 
Acts  of  the  25th  General  Assembly,  the  act  of  the  24th  Gen- 
eral Assembly  above  mentioned  was  repealed  and  substi- 
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tuted  and  made  to  include  insurance  against  personal 
injuries  generally  as  well  as  indemnity  against  the  liability 
of  employers  on  account  of  the  acts  or  otnissions  of  their 
employes.  Later^  and  after  the  issuance  of  the  policy 
in  controversy,  chapter  60,  of  the  acts  of  the  28th  Qeneral 
Assembly,  was  enacted  amending  Code,  section  1709  (which 
corresponds  with  McClain's  Code,  section  1695),  and  au- 
thorizing, in  express  words,  insurance  against  loss  by  bur- 
glary. The  last-mentioned  amendment  having  been  enacted 
since  the  date  of  the  note  in  suit  is  of  no  material  bearing 
upon  the  issue  here  presented  except  as  it  may  be  regarded 
in  the  nature  of  a  legislative  recognition  of  the  need  of  the 
authority  there  given  for  this  class  of  insurance. 

It  is  to  be  admitted  that  the  insurance  statutes  which  we 
have  cited  as  being  in  force  at  the  date  of  the  organization 
of  the  appellant  company  contain  no  provision  which  ex- 
pressly and  in  so  many  words  authorized  insurance  against 
loss  by  burglary,  and  if  such  authority  then  existed  it  must 
be  drawn  or  inferred  from  the  general  terms  and  provisions 
embodied  in  those  enactments.  For  the  purposes  of  this 
case  we  may  also  admit  the  entire  correctness  of  the  appel- 
lee's contention  (1)  that  a  corporation  may  lawfully  exer- 
cise only  such  powers  as  are  expressly  or  impliedly  granted 
by  statute;  and  (2)  that  as  between  a  corporation  and  the 
public,  any  reasonable  doubt  as  to  the  granting  of  a  cor- 
porate power  will  be  resolved  in  favor  of  the  public,  but  these 
propositions  being  granted  and  given  due  weight  in  reaching 
our  conclusion  we  have  still  to  ask  whether  the  power  to 
carry  on  the  business  of  burglary  insurance  is  not  fairly  to 
be  implied  from  the  statute  as  it  stood  in  the  year  1896  ? 

It  IS  to  be  observed  that  there  is  no  express  prohibition  of 
such  business.  'The  title  of  the  act  is  broad  enough  to  cover 
insurance  of  any  kind.  The  opening  section  (McClain's 
Code,  section  1685),  which  is  the  keynote  or  introduction  to 
the  provisions  which  follow,  prescribes  how  "any  number 
of  persons  "  (may)  "  associate  themselves  together  for  the 
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purpose  of  forming  an  insurance  company  or  for  any  other 
purpose  than  life  insurance."  Section  1695,  already 
quoted,  undertakes  to  prescribe  five  diflFerent  classes  or  kinds 
of  insurance  in.  which  such  associations  may  engage.  If  this 
chapter  is  broad  enough  to  permit  burglary  insurance,  it 
must  be  found  in  subdivision  1  of  this  section  when  read 
in  the  light  of  the  entire  insurance  statute  of  which  it  forms 
a  part.  The  subdivision  authorizes  the  insurance  of  houses, 
buildings,  and  all  other  kinds  of  property  against  loss  by  fire 
or  other  casualty.  As  will  be  noticed  the  effect  of  the  stat- 
ute, as  applied  to  this  case,  will  be  determined  very  largely 
on  the  scope  of  the  meaning  we  may  give  to  the  words  "  other 
casualty."  "  Casualty "  and  "  casualty  insurance "  are 
words  of  quite  frequent  use,  yet  it  cannot  be  said  that  their 
definition  has  been  very  accurately  settled  by  the  courts. 
Strictly  and  literally  "  casualty  "  is  perhaps  to  be  limited. to 
injuries  which  arise  solely  from  accident  without  any  ele- 
ment of  conscious  human  design  or  intentional  human 
agency;  or  as  it  is  sometimes  expressed,  inevitable  accident, 
something  not  to  be  foreseen  or  guarded  against.  Standard 
Dictionary,  But  in  ordinary  usage,  "  casualty  "  like  "  acci- 
dent" is  quite  commonly  applied  to  losses  and  injuries 
which  happen  suddenly,  unexpectedly,  not  in  the  usual 
course  of  events,  and  without  any  design  on  part  of  the 
person  suffering  from  the  injury.  Nor  does  the  fact  that 
the  conscious  or  intended  act  of  some  other  person  produces 
it  take  from  such  injury  its  character  as  an  accident  or  cas- 
ualty. Richards  v.  Ins.  Co.,  89  Cal.  170  (26  Pac,  762,  23 
Am.  St.  Kep,  455) ;  /rw.  Co.  v.  Crandall  120  U.  S.  527  (7 
Sup.  Ct.  685,  30  L.  Ed.  740) ;  Schneider  v.  Ins.  Co.,  24 
Wis.  28  (I  Am.  Eep.  157). 

In  State  ex  rel.  v.  Investment  Co.,  48  Minn.  110,  (50  N. 
W.  1028),  "casualty  insurance''  is  said  to  have  "a  well- 
defined  meaning  as  insurance  against  loss  through  accidents 
resulting  in  bodily  injury  or  death."  But  it  is  perfectly 
apparent  that  the  insurance  against  casualty  provided  for 
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by  our  State  as  above  quoted  has  no  reference  whatever  to 
injuries  or  losses  of  this  class  for  it  is  expressly  treating  of 
property  losses  as  distinguished  from  losses  by  personal  in- 
jury. It  comes  rather  within  the  definition  of  the  phrase 
which  is  given  by  the  Supreme  Court  of  Massachusetts  in 
Employers'  Liability  Assur.  Corporation  v.  Merrill,  155 
Mass.  404  (29  N.  E.  529),  where,  in  diflFerentiating  between 
accident  companies  and  casualty  companies,  it  classes  under 
the  latter  head  companies  insuring  against  the  explosion  of 
steam  boilers  and  breaking  of  plate  glass.  A  casualty  by 
which  a  loss  of  property  is  occasioned  is  not  necessarily  re- 
stricted to  a  conflagration  by  which  the  property  is  con- 
sumed, and  we  can  see  no  reason  why,  in  the  absence  of  other 
restrictive  provisions  in  the  statute,  it  may  not  as  well  in- 
clude lightning,  tornado,  flood,  hail,  or  other  force  or  vio- 
lence by  which  such  property  is  injured,  destroyed,  or  lost 
without  the  agency  or  design  of  the  owner. 

But  counsel  say  that  even  if  the  word  "casualty" 
standing  alone  is  broad  enough  to  include  loss  by  burglary 
yet  under  the  rule  of  ejusdem  generis  its  scope  must  be  re- 
stricted to  casualties  of  like  kind  vsrith  those  specifically 
mentioned  in  that  connection,  and  that  under  this  rule  the 
words  "  other  casualty  "  having  been  preceded  in  the  same 
section  by  reference  to  loss  or  damage  by  fire,  they  must 
be  read  as  meaning  other  like  casualty.  Of  the  soundness 
of  the  general  rule  of  construction  here  appealed  to,  by  which 
when  specific  and  general  terms  are  both  employed  in  the 
same  connection  the  general  terms  are  held  to  take  their 
meaning  from  the  specific,  there  can  be  no  doubt;  but  it  is 
never  used  to  render  words  meaningless  or  to  defeat  a  plainly 
•expressed  intent.  See  State  v.  Broderick,  7  Mo.  App.  19. 
For  instance,  to  interpret  the  statute  as  if  it  read  "  To  insure 
property  against  loss  or  damage  by  fire  or  other  loss  or  dam- 
age by  fire  "  would  be  to  perpetrate  an  absurdity.  Indeed, 
unless  we  treat  the  general  words  "  or  other  casualty  "  as  in- 
tended to  include  other  risks  than  those  already  m^itioned 
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in  the  specific  reference  to  "  loss  or  damage  by  fire,"  then 
they  mean  nothing,  and  add  nothing  whatever  to  the  idea 
which  would  be  expressed  by  the  sentence  with  these  words 
entirely  omitted.  Borough  v.  Oeer,  117  Pa.  207  (11  Atl. 
415) ;  Riggs  v.  State ,  75  Tenn.,  475,  Such  a  holding 
would  violate  the  cardinal  rules  of  construction  and  deny  to 
the  language  employed  the  meaning  and  effect  which  it  bears 
in  common  and  approved  usage.  "  Other "  is  also  fre- 
quently used  in  an  unrestricted  sense  —  not  limited  by  the 
rule  of  ejusdem  generis.  Flower  v.  Withovshyj  69  Mich., 
371  (37  N.  W.  364) ;  People  v.  Stone,  9  Wend.  (N.  Y.), 
182;  Hall  v.  State,  48  Wis.,  689  (4  K  W.  1068).  The 
likeness  which  -the  general  expression  must  bear  to  the  spe- 
cific words  employed  in  order  to  apply  the  rule  of  ejusdem 
generis  to  the  present  case  would  seem  to  be  likeness  in  the 
loss  or  damage  to  be  insured  against  rather  than  in  the  causes 
producing  it.  The  specific  reference  to  loss  or  damage  by 
^re  is  all  inclusive  so  far  as  that  cause  is  concerned,  and 
loss  or  damage  by  other  casualty  must  of  necessity  refer  to 
injuries  which  are  referable  to  some  other  cause.  Brown  v. 
Corbin,  40  Minn.,  508  (42  N.  W.  481).  Property  injured 
by  fire  becomes  a  partial  or  total  loss,  and  a  casualty  other 
than  fire  which  produces  like  loss  or  injury  is,  we  think,  a 
like  casualty  within  the  meaning  of  the  statute. 

That  the  rule  relied  upon  by  appellee  necessarily  permits 
some  latitude  in  the  interpretation  of  statutes  is  well  illus- 
trated by  reference  to  the  first  clause  of  the  very  provision 
we  are  here  considering.  The  power  there  granted  is  "  to 
insure  houses,  buildings,  and  all  other  kinds  of  property/^ 
etc.  We  feel  very  certain  that  counsel  would  not  insist  that 
the  rule  of  ejusdem  generis  operates  to  restrict  the  corpora- 
tion to  insurance  of  structures  similar  in  character  to 
"  houses  and  buildings."  Indeed,  if  the  power  thus  granted 
is  not  broad  enough  to  authorize  the  insurance  of  house- 
hold goods,  stocks  of  merchandise,  grain  in  stack,  and  gen- 
erally whatever  comes  fairly  within  the  term  "property/' 
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and  is  liable  to  "  loss  or  damage  by  fire  or  other  casualty," 
then  the  statute  falls  far  short  of  the  commonly  accepted 
meaning  as  well  as  the  effect  which  has  always  been  given  it 
in  actual  practice.  See,  also,  Brown  v.  Corhin,  40  Minn., 
508  (42  N,  W.  481) ;  Kelly  v.  People,  132  IlL,  363  (^4  K". 
E.  56)  ;  PooUr  v.  State,  97  Wis.  627  (73  N.  W.  336)  ;  Hyde 
V.  Hyde,  64  N.  J.  Eq.  6  (53  Atl.  593) ;  Qrissell  v.  B.  B.,  54 
Conn.  447  (9  Atl.  137,  I  Am.  St  Rep.  138) ;  Winters  v. 
Duluth,  82  Minn.  127  (84  N.  W.  788) ;  Oas  Light  Co.  v. 
B.  B.  Co.,  91  Iowa,  470. 

This  reference  to  the  practical  construction  which  has 
been  placed  upon  the  statute  brings  us  naturally  to  the  con- 
sideration of  another  rule  which  should  not  be  overlooked. 
2.  coMST«ucTioN  Even  if,  as  an  original  question,  the  construc- 
op  STATUTES,  ^j^j^  which  WO  havc  placed  upon  the  statute 
were  open  to  doubt,  yet  if  the  language  employed  is  ambigu- 
ous or  lacking  in  clearness  and  definiteness  of  expression 
(and  this  we  think  must  be  conceded),  then  the  contempo- 
raneous construction  placed  thereon  by  the  executive  and  ad- 
ministrative authorities  of  the  state  who  are  charged  with 
the  duty  of  applying  and  enforcing  it  is  highly  persuasive  of 
the  correctness  of  such  interpretation.  True,  it  is  not  per- 
mitted to  control  a  clear  and  specific  legislative  enactment 
or  to  defeat  a  plainly  expressed  intent  but  where  the  lan- 
guage of  the  act  is  open  to  construction  at  all  it  is  entitled 
to  much  weight.  Packard  v.  Bichardson,  17  Mass.,  143  (9 
Am.  Dec.  123)  ;  Bruce  v.  Schuyler,  9  111.,  221  (46  Am.  Dec. 
447) ;  United  States  v.  Moore,  95  U.  S.,  760  (24  L.  Ed. 
588) ;  Hahn  v.  U.  S.,  107  U.  S.,  406  (2  Sup.  Ct  494,  27  L. 
Ed.  527)  ;  Five  per  Ceni.  Cases,  110  U.  S.,  485  (4  Sup.  Ct. 
210,  28  L.  Ed.  198) ;  Brovm  v.  United  States,  113  U.  S. 
571  (5  Sup.  Ct  648,  28  L.  Ed.  1079) ;  U.  8.  v.  Hill,  120 
U.  S.,  182  (7  Sup.  Ct  510,  30  L.  Ed.  627);  U.  S.  v. 
Johnston,  124  U.  S.  263  (8  Sup.  Ct  446,  31  L.  Ed.  389) ; 
Montana  v.  Clark  (C.  C),  42  Ted.,  629;  Hewitt  v.  Schultz, 
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7  N.  D.,  611  (76  N.  W.  230)  and  cases  cited  in'  26  Am,  & 
Eng.  Ency.  Law  (2d  Ed.)  622. 

Now,  the  statute  in  which  the  section  under  considera- 
tion is  found  provides  that  a  corporation  organized  to  trans- 
act an  insurance  business  shall,  before  entering  thereon, 
make  a  certificate  setting  forth  the  name  it  has  adopted,  the 
amount  of  its  capital  stock,  its  principal  place  of  business, 
the  object  or  business  for  which  it  is  formed,  and  forward  the 
same  to  the  Auditor  of  State  who  shall  submit  it  to  the 
Attorney  Gteneral  for  examination,  and  if  it  shall  be  found 
by  the  Attorney  General  to  be  in  accord  with  the  provisions 
of  the  statute  and  not  in  conflict  with  the  Constitution  and 
laws  of  the  United  States  or  of  the  State  of  Iowa  he  shall 
make  a  certificate  of  the  fact  and  return  it  to  the  Auditor  of 
State,  and  when  the  certificate  of  the  company  shall  have 
received  the  approval  of  both  the  Attorney  General  and  the 
Auditor  of  State  the  same  shall  be  recorded,  and  when  these 
preliminaries  have  been  complied  with  and  the  company  has 
otherwise  completed  its  organization  as  required  by  law,  it 
is  clothed  with  authority  "  to  carry  on  the  business  of  in- 
surance as  named  in  such  certificate  of  incorporation.^'  Mc- 
Clain's  Code,  section  1685. 

The  petition  to  which  demurrer  was  sustained  shows 
that  by  its  articles  of  incorporation  the  appellant  company 
was  organized  to  insure  the  property  of  its  members  against 
loss  or  damage  by  casualty  or  burglary  or  robbery  and  the 
loss  or  destruction  of  moneys,  securities,  and  other  valuables 
while  in  course  of  transportation  by  mail  or  express.  It  is 
further  shown  that  for  the  year  1896  the  Auditor  of  State 
issued  to  the  appellant  a  certificate  in  the  following  form : 

State  of  Iowa. 

Office  of  Auditor  of  State. 

It  is  hereby  certified,   that   there   has   been   filed   in 

this  office  a  sworn  statement  showing  the  condition  of  the 

Bankers'  Mutual  Casualty  Company,  located  at  Des  Moines 

in  the  State  of  Iowa,  on  the  first  day  of  December,  A.  D. 

Vol.  131  U.— 80 
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1896,  in  accordance  with  the  provisions  of  chapter  4  of 
title  IX  of  the  Code  of  Iowa,  A.  D.  1873,  regulating  bur- 
glary insurance  companies,  that  said  statement  shows  that 
said  company  has  complied  with  the  laws  of  the  State  re- 
lating to  insurance. 

Authority  is  therefore  given  to  the  above  named  com- 
pany to  transact  its  appropriate  business  of  burglary  in- 
surance in  this  State,  in  accordance  with  the  laws  thereof, 
until  the  thirty-first  day  of  January,  A.  D.,  1897. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  aflSxed  my  seal  of  office  at  Des  Moines,  this  second  day 
of  December,  A.  D.  1896. 

[Signed]  C.  G,  McCaethy, 

[Seal]  Auditor  of  State. 

While  this  certificate  was  in  force  the  policy  and  note  in 
controversy  were  executed  and  delivered.  It  is  not  ex- 
pressly alleged  that  the  Attorney  General  passed  upon  the 
showing  made  by  the  corporation,  but  the  law  having  made 
it  the  duty  of  the  auditor  to  submit  it  to  him  before  giving 
it  his  own  approval,  there  is  a  presumption  that  the  duty  was 
performed  and  that  the  chief  law  officer  of  the  State  ex- 
amined and  approved  the  appellant's  organization  and  plan 
of  business  as  being  in  accordance  with  the  statute.  It  thus 
appears  that  the  officers,  to  whom  was  especially  committed 
the  duty  of  enforcing  the  statute,  interpreted  it  as  permitting 
burglary  insurance,  and  by  their  approval  gave  the  com- 
pany at  least  apparent  authority  to  transact  such  business. 
So  far  as  we  know  that  interpretation  and  authority  re- 
mained unchallenged  for  a  period  of  ten  years  and  until  the 
objection  was  raised  by  the  demurrer  in  this  action.  The 
appellee  has  held  the  policy  issued  to  it  by  the  appellant  for 
the  full  period  of  insurance,  and  has  from  time  to  time  paid 
the  accuring  assessment  without  objection  or  protest  so  far 
as  the  pleadings  disclose  until  the  final  call  on  which  this 
suit  is  based.  While  not  disclosed  by  the  record,  it  is  at 
least  probable  that  much  other  business  of  this  kind  has  been 
transacted  by  this  and  other  companies  doing  a  like  business 
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on  the  strength  of  this  interpretation  of  the  law  by  the  State 
officers  to  whom  its  administration  was  conmiitted;  and 
much  less  injustice  is  likely  to  be  accomplished  by  adhering 
to  that  interpretation  than  by  departing  therefrom  at  this 
late  date. 

II.  Assuming  as  an  original  proposition  that  appel- 
lee's construction  of  the  statue  is  correct,  does  it  necessarily 
follow  that  the  policy  issued  by  the  appellant  was  void  and 
8.  iKsuRANCK  the  note  in  suit  without  any  valuable  con- 
Stnvints!^^'  sideration  ?  This  question  we  are  constrained 
to  answer  in  the  negative.  For  the  purposes  of  the  organiza- 
tion of  an  insurance  corporation  with  authority  to  do  busi- 
ness in  this  State,  the  interpretation  of  the  statute  govern- 
ing the  same  and  the  determination  of  the  validity  of  such 
organization  and  its  plan  of  business  are  committed  pri- 
marily to  the  Attorney  (Jeneral  and  Auditor  of  State.  Hav- 
ing adopted  articles  of  incorporation  expressly  assuming  to 
transact  the  business  of  burglary  insurance,  and  having  se- 
cured from  the  proper  authority  a  finding  that  such  business 
was  authorized  by  the  statute  and  that  its  organization  was 
sufficient  for  such  purpose,  no  court  would  permit  it  to  es- 
cape liability  on  a  contract  issued  by  such  authority  on  the 
plea  of  ultra  vires.  It  is  a  plea  not  favored  in  law  and  is 
never  sustained  save  where  the  most  persuasive  considera- 
tions of  public  policy  require  it.  Wright  v.  Hughes,  119 
Ind.  324  (21  N.  E.  907,  12  Am.  St.  Eep.  412) ;  FieU  v. 
B.  and  L.,  117  Iowa,  201 ;  Church  v.  Johnson,  93  Iowa,  544 ; 
Kennedy  v.  Bank,  101  Cal.  495  (35  Pa.  St.  1039,  40  Am. 
St.  Rep.  69).  A  corporation  having  received  the  benefit  of 
a  contract  is  estopped  to  plead  want  of  power  to  enter  into  it. 
Rehberg  v.  Surety  Co.,  131  Mich.  135  (91  N.  W.  132)  ;  But- 
terworth  v.  Kritzer,  115  Mich.  1  (72  K  W.  990)  ;  Opera 
House  Co.  V.  Mercantile  Ass'n,  69  Kan.  778  (53  Pac.  761) ; 
Wright  v.  Pipe  Line  Co.,  101  Pa.  204  (47  Am.  Rep.  701) ; 
Main  v.  Casserly,  67  Cal.  127  (7  Pac.  426);  Bullen  v. 
Trading  Co.,  109  Wis.  41  (85  N.  W.  115).     In  the  last- 
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cited  case  the  court  says :  "  If  a  corporation  offends  against 
the  law  of  its  creation  by  a  transaction  so  far  consumated 
that  it  has  become  possessed  of  the  funds  thereof,  it  cannot 
shield  itself  from  the  consequences  by  the  doctrine  of  ultra 
vires.  It  may  be  punished  by  the  State  against  which  the 
offense  was  committed,  but  it  is  powerless  to  add  to  the 
wrong  by  invoking  the  doctrine  of  ultra  vires  to  perpetuate 
a  fraud  upon  an  innocent  member  of  society."  This  is  a 
wholesome  doctrine  both  in  law  and  in  morals,  and  under  its 
application  had  the  appellee  sustained  a  loss  within  the  terms 
of  its  policy,  the  appellant  could  not  have  successfully  in- 
terposed the  plea  of  ultra  vires.  It  cannot  be  said,  there- 
fore, that  the  premium  note  was  without  consideration.  It 
is  true  precedents  may  be  found  which  give  the  doctrine  of 
ultra  vires  a  much  broader  application  than  we  here  accord 
to  it,  but  our  conclusions  are  supported  by  the  clear  weight 
of  modem  authority. 

It  follows  from  what  we  have  said  that  the  demurrer 
to  the  petition  should  have  been  overruled. 

The  judgment  must  therefore  be  reversed,  and  the  cause 
remanded  for  further  proceeding  in  harmony  with  this  opin- 
pinion. —  Reversed. 


A.  A.  Mason,  Appellant,  v.  Iowa  Central  Railway  Com- 
pany, Appellee. 

Eminent  domain:    adjudication.    Where  three  appeals  in  condem- 

1  nation  proceedings  were  consolidated  for  the  purpose  of  trial, 
in  one  of  which  the  sheriflF's  jury  returned  no  award  of  dam- 
ages and  plaintiff  elected  to  accept  the  award  in  the  other  two 
cases,  and  defendant  after  the  sustaining  of  demurrers  to  its 
answers  in  the  other  two  cases  elected  to  rely  on  the  answers, 
judgments  confirming  the  two  rewards  did  not  constitute  an 
adjudication  of  damages  in  the  case  in  which  no  award  was 
made. 

Condemnation:    pleadings.    In   condemnation   proceedings   formal 

2  pleadings  are   not  required,  but  when  adopted  the  ordinary 


Sept.  1906]  Mason  v.  Railway.  469 

rules  of  pleading  apply,  and  no  affirmative  defense  not  pleaded 
can  be  relied  upon. 

Eatoppel:    evidence.    In    a    proceeding    to   assess  the  damages  to 
3    land  over  which  a  right  of  way  had  been  appropriated,  the 
evidence  is  held  insufficient  to  establish  a  prior  settlement  and 
payment  operating  as  an  estoppel  in  pais  so  as  to  bar  the  pro- 
ceeding. 

Appeal  from  Monroe  District  Court. —  Hon.  Robebt  Sloan, 

Judge. 

TuBSDAT,  Sbptembbb  25,  1906. 

The  opinion  states  the  facts. —  Reversed. 

Mason  &  Mason,  for  appellant. 

Oeorge  W.  Seevers  and  T,  B.  Perry,  for  appellee. 

Wkaveb,  J. —  Prior  to  the  year  1870  the  Iowa  Central 
Railway  Company  procured  the  right  of  way  for  a  railroad 
between  the  towns  of  Albia  and  Moulton  in  the  State  of  Iowa. 
After  grading  the  roadbed  the  title  thereto  was  transferred 
to  the  Central  Railroad  Company  of  Iowa.  Not  being  used 
or  operated  by  said  company,  the  said  right  of  way  was  in 
July,  1879,  taken  possession  of  and  condemned  by  the  Moul- 
ton &  Albia  Railroad  Company,  which  laid  its  tracks  thereon 
and  operated  the  same  or  a  portion  thereof  as  a  railway  until 
the  year  1888,  and  then  abandoned  its  further  use.  In  the 
year  1898  the  Iowa  Central  Railway  Company  undertook 
to  condemn  the  said  right  of  way  anew,  instituting  the  pro- 
ceedings by  application  to  the  sheriff  of  the  proper  county 
and  notice  to  the  owners  of  the  several  tracts  of  land  affected 
thereby.  Numerous  assessments  or  awards  of  damages  were 
made  in  these  proceedings  by  the  sheriff's  jury.  From  most 
of  these  awards  the  railway  company  appealed  to  the  district 
court,  and  from  some  of  them  the  landowners  also  appealed. 
In  the  district  court  the  railway  company  filed  pleadings, 
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making  the  point  that  as  the  right  of  way  had  originally  been 
condemned  or  purchased  by  the  Iowa  Central  Railroad  Com- 
pany^ and  as  the  damages  so  paid  to  the  landowners  had 
never  been  returned  or  refunded,  neither  said  owners  nor 
their  grantees  were  entitled  to  recover  further  damages  on  a 
recondemnation  of  said  right  of  way  by  the  present  company, 
notwithstanding  its  abandonment  for  a  period  of  ten  years 
or  more.  To  this  plea  the  landowners  in  each  of  the  several 
cases  demurred.  The  demurrer  in  one  of  these  cases  was 
sustained,  and  an  appeal  taken  therefrom  to  this  court;  fur- 
ther proceedings  in  the  other  cases  being  by  agreement  sus- 
pended to  await  the  result  of  said  appeal.  The  ruling  of  the 
district  court  was  affirmed  by  us  February  14,  1902.  See 
Bemey  v.  Railroad  Co.,  116  Iowa,  183. 

The  foregoing  history  will  assist  materially  in  making 
clear  some  of  the  features  in  the  controversy  now  at  bar.  The 
plaintiff  herein,  A.  A.  Mason,  was  the  owner  of  several  tracts 
of  land  situate  in  sections  22  and  27,  township  72,  range  17 
in  Monroe  county,  immediately  adjoining  the  city  of  Albia, 
and  across  which  the  right  of  way  was  sought  to  be  con- 
demned. Notices  of  such  proceedings  were  served  upon  him 
as  to  these  several  tracts,  and  for  the  sake  of  convenience  we 
will  hereafter  designate  these  several  proceedings  by  numbers 
as  1,  2,  and  3.  Numbers  1  and  2  applied  solely  to  tracts  of 
land  in  section  22  and  number  3  to  a  forty-acre  tract  of  land 
known  as  "  the  homestead "  in  section  27.  Some  compli- 
cation or  uncertainty  is  now  suggested  as  to  the  real  owner- 
ship of  tract  No.  1,  but  the  condemnation  was  prosecuted 
against  Mason  as  the  owner,  and  the  uncertainty  referred  to 
in  no  manner  affects  the  result  in  this  case.  The  record 
shows  that  in  proceeding  No.  1  the  sheriff's  jury  assessed 
plaintiff's  damages  at  $125,  and  in  No.  2  at  $360.  In  No. 
3,  which  applied  to  the  homestead  tract  in  section  27  there 
is  no  record  evidence  that  any  finding  or  assessment  of  dam- 
ages was  ever  made.  In  all  the  other  cases  the  sheriff,  being 
notified  of  the  appeal,  filed  certified  copies  of  the  appraise- 
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ments  in  the  district  court  as  provided  by  the  statute  (Code, 
section  2009) ;  but  no  such  filing  appears  to  have  been  made 
in  proceeding  No.  3,  nor  is  such  a  document  found  or  pro- 
duced in  the  oflSce  of  the  clerk  or  sheriff.  While  the  sheriff 
and  some  of  the  members  of  his  jury  testify  to  having  viewed 
this  tract  and  feel  quite  sure  they  assessed  the  damages  there- 
on, none  of  them  seem  to  have  any  clear  recollection  of  the 
matter.  None  can  remember  in  fact  what  the  award  was, 
or  whether  the  same  was  reduced  to  writing  and  preserved  as 
required  by  law.  The  only  suggestion  as  to  the  amount  is  a 
statement  of  the  plaintiff  that  some  neighbor,  not  a  juror  or 
officer,  told  him  that  an  award  had  been  made  of  $350.  It 
appears,  however,  that  both  plaintiff  and  the  railway  com- 
pany, acting  on  the  supposition  that  an  award  had  been  made, 
served  notices  of  appeal  to  the  district  court  The  two  at- 
torneys who  then  represented  plaintiff  testify  that  they  never 
saw  any  award  or  appraisement  by  the  sheriff's  jury  as  to 
the  forty-acre  tract,  and  have  no  knowledge  that  any  was 
made.  They  explain  their  act  in  giving  notice  of  appeal  by 
saying  that,  at  the  same  time  they  were  appealing  in  sev- 
eral different  cases  arising  from  the  condemnation  of  this 
right  of  way  and  taking  it  for  granted  that  awards  had  been 
made  in  all  of 'them,  they  prepared  the  notices  of  appeal  in 
all  by  obtaining  the  description  of  the  several  tracts  from 
the  condemnation  notices  in  their  possession  and  without  go- 
ing to  the  sheriff's  office  to  examine  or  verify  the  awards. 
The  railway  corporation  also  served  a  notice  of  appeal  from 
the  alleged  finding  of  the  sheriff's  jury  as  to  the  forty-acre 
tract,  but  the  notice  does  not  state  the  amount  of  the  dam* 
ages  allowed,  nor  does  the  company  in  this  case  offer  any  evi- 
dence as  to  such  amount.  The  sheriff  appears  not  to  have 
certified  any  record  or  award  of  any  kind  to  ihe  district  court 
upon  this  appeal,  nor  does  such  appeal  appear  ever  to  have 
been  docketed  in  the  district  court. 

Appeals  were  also  taken  by  both  parties  from  the  award 
in  No.  2  and  by  the  company  alone  in  No.  1.     During  the 
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pendency  of  the  appeal  in  the  Remey  case,  the  cases  now 
under  consideration  were  passed  from  term  to  term  of  the 
district  court,  apparently  without  further  order  of  the  court 
or  special  attention  by  the  parties  interested.  Soon  after  the 
decision  of  the  Remey  appeal  was  announced,  an  order  was 
entered  by  the  district  court  whereby  cases  No.  3,780  (com- 
pany's appeal  in  condemnation  No.  1),  No.  3,785  (plain- 
tiff's appeal  in  condemnation  No.  2),  and  No.  3,784  (plain- 
tiff's appeal  in  condemnation  No.  3)  were  consolidated  for 
trial  with  case  No.  3,778  (company's  appeal  in  condemna- 
tion No.  2).  PoUowiEig  the' rule  of  the  Remey  case,  the 
district  court  sustained  the  demurrer  to  company's  answers 
in  the  several  cases  in  which  the  pleading  was  filed,  and,  tlie 
company  electing  to  stand  upon  said  pleading,  judgment  was 
entered  by  tlie  court  confirming  the  assessment  of  damages 
by  the  sheriff's  jury  in  condemnations  Nos.  1  and  2. 

In  further  explanation  of  this  entry  it  should  also  be 
said  that  before  these  entries  of  judgment  the  plaintiff  elected 
and  had  entered  of  record  his  election  to  accept  the  awards 
made  by  the  sheriff's  jury,  with  interest,  thus  in  effect 
abandoning  or  dismissing  his  appeals  and  leaving  the  cases 
pending  on  the  company's  appeals  alone.  No  entry  of  any 
kind  was  made  in  condemnation  No.  3  after  the  minute  not- 
ing the  order  of  consolidation  above  mentioned.  This  omis- 
sion doubtless  has  its  explanation  in  the  fact  that  there  was 
nothing  whatever  in  the  record  upon  which  to  enter  any 
finding  or  judgment 

We  have  failed  to  mention  at  its  proper  place  in  the 
chronological  order  of  events  the  fact  that  at  some  time  prior 
to  the  entry  of  the  judgments  aforesaid  the  company  filed  two 
answers  in  the  consolidated  proceedings ;  one  being  designated 
as  applying  to  both  cases  3,778  and  3,785  (being  the  two 
appeals  in  condemnation  No.  2),  and  the  other  as  applying  to 
both  case  3,780  (condemnation  No.  1)  and  3,784  (condem- 
nation No.  3).  Whether  this  coupling  in  one  pleading  an 
answer  to  the  demand  for  damages  to  two  separate  tracts 
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was  a  mistake  is  not  shown^  but  from  the  fact  that  the  an- 
swer mentions  only  the  land  in  section  27  it  is  more  than 
probable  that  it  was  drawn  and  filed  under  the  misappre- 
hension that  the  two  cases  last  above  mentioned  represented 
the  two  appeals  taken  or  attempted  to  be  taken  in  condem- 
nation No.  3.  It  should  also  be  said  that  at  the  time  the 
appeals  in  Nos.  I  and  2  were  taken  by  the  railway  com- 
pany it.  deposited  with  the  sheriff  as  provided  by  statute  the 
amount  of  the  two  awards  appealed  from,  aggregating  $475. 
If  any  deposit  was  made  to  cover  the  damages  in  No.  3,  no 
evidence  thereof  appears  in  this  record. 

In  September,  after  the  entry  of  the  judgments  afore- 
said in  April,  1902,  the  railway  company  deposited  with  the 
sheriff  the  sum  of  $115.65,  being  the  amount  of  interest  ac- 
crued on  the  $475  originally  deposited,  taking  his  receipt 
therefor  and  describing  this  last  payment  as  being  "  for  the 
difference  between  the  damages  awarded  by  the  commission- 
ers in  condemnation  proceedings  and  damages  awarded  on 
appeal  by  jury  in  the  district  court  of  Monroe,  Iowa,  in  the 
cases  of  A.  A.  Mason  v,  Iowa  Central,  3,778  and  3,780,  for 
right  of  way  over  N.  W.  %  of  N.  W.  l^  of  section  27  —  72 
— 17;  also  the  S.  W.  %  of  the  S.  W.  14,  section  22  —  72 
— 17,  Monroe  county,  Iowa,  Hocking  Branch."  Here,  too, 
it  will  be  observed  that  the  district  court  cases  mentioned  in 
thi?  voucher  as  Nos.  3,778  and  3,780 .  involve  only  condem- 
nations Nos.  1  and  2,  which -have  reference  solely  to  lands  in 
section  22,  but  in  extending  the  description  the  voucher  is 
made  to  appear  to  include  or  cover  damages  to  land  in  sec- 
tion 27.  No  person  representing  the  plaintiff  was  present 
at  the  making  and  delivery  of  this  voucher.  Thereafter, 
the  plaintiff  refusing  to  give  any  receipt  or  voucher  acknowl- 
edging payment  of  damages  to  land  in  section  27,  the  sheriff 
paid  over  to  him  the  deposit  in  his  hands  of  $590.65,  taking 
his  receipt  therefor  in  the  following  form :  "  Received  of 
John  Doner,  sheriff  of  Monroe  county,  Iowa,  the  sum  of 
$590,65  in  full  payment  for  the  damages  awarded  me  by  the 
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sheriffs  jury  on  the  15th  day  of  August,  1898,  in  cases  num- 
ber 3,778  and  3,780  of  the  district  court  of  Monroe  county, 
Iowa,  as  shown  on  the  law  docket.  The  above  amount  being 
principal  as  originally  deposited  in  the  hands  of  the  sheriff 
in  said  cases  3,778  and  3,780,  and  interest  thereon  at  six  per 
cent,  per  annum  from  the  15th  day  of  August,  1898,  as 
awarded  by  the  district  court  of  Monroe  County,  Iowa.  A, 
A.  Mason." 

Prior  to  this  time  it  was  discovered  by  plaintiff  or  his 
counsel  that  no  record  of  any  condenmation  of  the  land  in 
section  27  existed,  and  they  insisted  that  the  damages  to  said 
tract  remained  unadjudicated  and  unsettled.  The  company 
refusing  to  accede  to  this  position,  and  claiming  that  the  sum 
of  $590.65  paid  by  it  was  in  satisfaction  of  all  claims  for 
damage  to  all  of  defendant's  land,  the  plaintiff  on  July  28, 
1903,  instituted  new  proceedings  to  have  his  said  damages 
assessed.  From  the  appraisement  made  and  returned  by  the 
sheriff's  jury  the  company  appealed  to  the  district  court, 
where  it  filed  an  answer  setting  up  its  version  of  the  history 
of  the  prior  condemnations,  the  substance  of  which  is  here- 
inbefore set  out,  and  alleges  that  plaintiff  is  thereby  estopped 
to  maintain  this  proceeding.  It  further  alleges  that  the  sum 
of  $590.65  aforesaid  was  paid  and  received  by  plaintiff  in 
full  settlement  and  satisfaction  of  all  his  claims  for  dam- 
ages. The  cause  seems  to  have  been  tried  to  the  court  as  in 
equity,  and  at  the  elope  of  the  toptimony  the  court  entered  a 
decree  for  the  defendant,  dismissing  the  proceedings  and  tax- 
ing the  costs  to  plaintiff.  From  this  decree  the  plaintiff  has 
appealed.  This  extended  and  perhaps  tedious  statement  of 
the  facts  having  direct  or  collateral  bearing  upon  the  merits 
of  this  appeal  renders  unnecessary  further  reference  to  the 
testimony  except  in  a  few  matters  of  detail. 

We  do  not  understand  counsel  for  appellee  as  seriously 
contending  that  plaintiffs  claim  for  damages  to  the  home- 
stead property  has  been  barred  by  prior  express  adjudication. 
Nor  could  such  claim  be  well  insisted  upon.     Except  a3  it 
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rests  upon  the  indistinct  and  unsatisfactory  recollection  of 

certain  witnesses^  there  is  no  evidence  what- 

MAiN:adjudt-    evcr  that  the  damages  were  ever  assessed  or 

cation.  ,       ,  .  .  , 

appraised  by  the  sheriff's  jury  in  the  prior 
proceedings.  If  there  was  an  attempt  at  such  appraise- 
ment, there  is  no  evidence  of  any  kind  that  it  was  reduced  to 
writing  or  filed  or  preserved  in  the  office  of  the  sheriff  or  of 
the  clerk  of  the  district'  court  as  provided  by  law.  Indeed, 
there  are  many  circumstances  tending  to  sustain  the  con- 
clusion that  by  mistake,  oversight,  or  otherwise  this  particu- 
lar tract  was  lost  sight  of  by  the  sheriff  and  jury  in  making 
up  the  awards  on  the  numerous  tracts  owned  by  plaintiff  and 
others  then  imder  process  of  condemnation.  In  the  multi- 
plicity of  cases  it  is  perhaps  not  strange  that  in  completing 
their  labors  and  making  up  their  findings  the  jury  should 
have  overlooked  the  fact  that  the  two  appraisements  made  for 
the  plaintiff  of  land  in  section  22  did  not  cover  all  the  tracts 
upon  which  he  was  entitled  to  damages.  The  omission  is 
further  indicated  by  the  fact  that  the  company,  having  ap- 
pealed from  condemnations  Nos.  1  and  2,  promptly  deposited 
with  the  sheriff  the  amount  of  the  jury's  award  as  the  law 
provides,  but  so  far  as  now  appears  no  deposit  was  ever  made 
of  any  amount  for  damages  to  the  homestead  tract.  More- 
over, there  is  no  judgment  of  the  district  court  prior  to  the 
proceeding  now  at  bar  which  expressly  professes  to  confirm  or 
deny  or  in  any  manner  to  pass  upon  the  matter  of  damages  to 
this  tract.  The  insistence  of  appellee  is  in  effect,  that  the 
money  paid  by  it  to  the  appellant  Was  in  settlement  of  all  his 
claims,  and  that  he  is  estopped  by  the  record  and  by  his  con- 
duct from  now  denying  that  such  payment  was  full  and  com- 
plete. This  claim  is  based  upon  the  proposition  that,  as  that 
appeal  or  attempted  appeal  in  condemnation  No.  8  was  con- 
solidated with  Nos.  1  and  2  in  the  case  No.  3,778,  it  must  be 
implied  or  inferred,  that  the  judgment  entered  in  the  latter 
case  was  intended  to  embrace  all  of  the  claims  represented  in 
all  of  the  appeals,  and  by  the  further  proposition  that,  even  if 
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by  any  mistake  or  oversight  no  appraisment  of  the  damages  to 
the  homestead  tract  had  ever  been  made,  yet  the  money  re- 
ceived by  plaintiff  was  paid  to  him  by  way  of  settlement  and 
satisfaction  of  all  his  claims  against  the  company,  and  that  he 
received  it  knowing  that  it  was  being  paid  to  him  with  that 
understanding.  The  judgment  referred  to  cannot  be  given 
the  effect  claimed  for  it.  The  consolidation  of  the  several 
cases  was  made  for  the  purposes  of  trial  only,  and  the  issues, 
so  far  as  any  were  joined,  remained  as  distinct  and  separate 
as  before.  Had  the  cases  gone  to  trial,  the  only  effect  of  the 
consolidation  would  have  been  to  enable  the  parties  to  try 
the  several  cases  to  the  same  jury  and  at  the  same  time ;  but 
no  trial  was  had.  Plaintiff's  consent,  entered  of  record,  to 
accept  the  awards  taade  by  the  sheriff's  jury,  eliminated  his 
appeal  and  left  the  cases  standing  solely  upon  the  company's 
appeals.  These  appeals  were,  in  turn,  decided  by  the  court's 
ruling  upon  the  demurrer  to  the  company's  answer  —  the 
ruling  being  made,  not  in  the  consolidated  case,  but  separately 
and  independently  in  each  of  the  condemnations  Nos.  1  and 
2  —  and  upon  the  election  of  the  company  to  stand  upon 
its  pleading  separate  judgments  were  entered  therein.  How 
these  entries  can  be  held  to  have  operated  as  an  adjudication 
of  the  claim  for  damages  in  No.  3  we  are  not  able  to  under- 
stand. The  judgments  were  not  entered  by  consent,  nor 
upon  any  agreement  or  stipulation  of  settlement,  but  over 
the  company's  objection,  and  to  each  entry  it  preserved  an  ex- 
ception. The  adjudication  in  each  instance  had  reference 
alone  to  the  issue  of  law  presented  in  the  demurrer  in  the 
particular  case  in  which  the  ruling  was  entered,  and  by  no 
process  of  inference  or  implication  can  it  be  fairly  made  to 
conclude  or  determine  any  claim  or  claims  based  on  another 
and  different  condemnation, 

Nor  do  we  find  any  basis  for  holding  plaintiff  barred 
by  an  estoppel  in  pais.  In  the  first  place,  no  such  defense 
was  pleaded.  It  may  be  true  that  in  condemnation  pro- 
ceedings no  formal  pleadings  are  required,  and  that  even 
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without  an  answer  all  proper  defenses  are  available  to  the 
2.  CoNDXMMA.        defendant ;  but,  where  such  defendant  under- 

pieadings.  takes  to  plead  formally  and  files  a  written 
answer,  we  think  the  ordinary  rules  of  pleading  should  pre- 
vail, and  that  no  affirmative  defense  not  pleaded  can  be  re- 
lied upon. 

But,  waiving  this  objection  for  the  present,  we  find  no 
fact  in  evidence  on  which  an  estoppel  can  be  based.  There 
is  certainly  none  in  the  circumstances  above  related  under 
8.  Estoppel:         which  the  judgments  against  appellant  were 

evidence  entered.  We  reach  the  same  conclusion  when 
we  consider  the  circumstances  under  which  appellant  con- 
cluded to  waive  its  right  of  appeal  to  this  court  and  pay  the 
assessed  damages.  The  money  was  paid  by  it  to  the  sheriff 
on  its  own  motion,  without  any  record  entry  of  settlement 
or  compromise  of  any  kind.  The  insertion  in  the  voucher 
taken  from  the  sheriff  of  a  statement  that  the  money  was 
deposited  in  part  for  the  damages  for  right  of  way  over  the 
land  in  section  27  could  have  no  effect  to  bind  or  estop  the 
appellant.  In  no  sense  of  the  word  was  the  sheriff  the  agent 
of  the  appellant,  but  was  in  a  very  just  sense  the  agent  of 
the  appellee,  who  placed  the  money  in  his  hands.  It  is 
shown,  without  dispute,  that  when  the  appellant  appeared  to 
receive  the  money  he  expressly  refused  to  accept  it,  save  as  a 
payment  of  the  awards  made  in  condemnation  Nos.  1  and  2. 
On  this  condition  it  was  paid  over  by  the  sheriff  and  re- 
ceipted by  the  appellant  It  is  true  that  counsel  for  appel- 
lees, testifying  as  witnesses,  insist  that  there  were  oral  nego- 
tiations or  conversations  respecting  a  settlement,  and  that  the 
money  was  paid  with  the  understanding  that  all  claims  of 
the  appellee  were  thereby  adjusted,  but  this  contention  is  met 
with  at  least  equally  positive  testimony  to  the  contrary  by  the 
counsel  on  the  other  side,  while  the  version  of  the  transaction 
by  the  latter  is  strongly  corroborated  by  the  record  itself  and 
by  the  proved  circumstances  attending  the  paying  over  of  the 
money.     It  has  further  corroboration  in  the  fact  that  the 
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amount  paid  is  the  precise  sum  of  the  damages  assessed  in 
condemnations  Nos.  1  and  2,  with  interest  thereon  to  date 
of  payment.  It  also  finds  support  in  the  fact  that  in  de- 
positing the  balance  of  interest  with  the  sheriff  the  appellee 
described  it  as  being  for  damages  assessed  in  causes  Nos. 
3,778  and  3,780,  which  are  the  cases  in  which  the  judgments 
were  entered  confirming  the  appraisement  by  the  sheriffs 
jury  in  said  condemnations  Nos.  1  and  2,  neither  of  which 
had  any  application  to  the  homestead  tract.  The  burden  of 
establishing  a  settlement  or  compromise  not  shown  by  the 
record  is  upon  the  appellee,  who  is  the  party  asserting  it,  and 
conceding,  as  we  think  we  must,  equal  credibility  to  the  wit- 
nesses for  and  against  the  proposition,  we  are  constrained  to 
say  that  the  defense  has  not  been  made  out.  In  the  final 
argument  appellee  returns  to  the  proposition  that  the  land 
mentioned  in  condemnation  Xo.  1  did  not  belong  to  plaintiff 
and  argues  that  the  payment  of  $125  and  interest  assessed  in 
his  favor  in  that  case  is  not  to  be  treated  as  damages  due  him, 
but  rather  as  the  price  or  consideration  for  the  alleged  settle- 
ment ;  but  there  is  nothing  in  the  record  on  which  to  bottom 
such  a  conclusion.  The  appellee  itself  instituted  the  con- 
demnation of  this  land  against  appellant  as  the  owner,  and 
while  it  appears,  indirectly,  that  appellant  was  not  then  the 
real  owner  of  the  title,  it  also  appears  that  the  real  owner 
consented  to  allow  the  condemnation  to  proceed  as  begun,  and 
that,  when  concluded,  the  damages  paid  thereon  to  the  ap- 
pellant were  by  the  latter  paid  over  to  and  accepted  by  said 
owner.  Such  being  the  case,  the  latter  is  bound  and  estopped 
by  the  condemnation,  and  the  fact  that  appellant  did  not  hold 
the  title  to  the  land  is,  as  already  suggested,  a  matter  of  no 
moment  in  this  controversy. 

We  conclude  that  appellant  is  not  estopped  to  demand 
an  assessment  of  the  damages  caused  by  the  condemnation 
of  appellee's  right  of  way  across  his  homestead,  and  that  the 
decree  of  the  district  court  denying  such  right  must  be,  and 
is,  reversed,  and  the  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. —  Reversed. 


Sept  1906]  State  v.  Abrkub.  479 


State  of  Iowa  v.  H.  H.  Abbams,  Appellant 

Information:    amendment.    Where  there  is  no  uncertainty  as  to 

1  the  nature  of  an  offense  charged  in  an  information,  it  may,  in 
the  discretion  of  the  court,  be  amended  so  as  to  charge  the 
commission  of  the  crime  anywhere  within  the  jurisdiction  of 
the  court,  instead  of  within  a  particular  subdivision. 

Carrying    concealed    weapcms:    admissions:    confessions:    corpus 

2  delicti.  The  admission  of  defendant  in  a  justice  court  that  he 
carried  a  concealed  weapon  as  charged  in  the  information, 
when  proven  on  appeal  to  the  district  court  does  not  amount 
to  a  confession  of  guilt,  and  unaided  by  other  evidence  of  the 
corpus  delicti  will  not  support  a  conviction;  and  this  is  espe- 
cially true  where  defendant  in  the  same  connection  insisted 
on  his  right  so  to  do  under  a  commission  from  a  magistrate 
directing  him  to  make  an  arrest. 

Appeal  from  Buchanan  District  Court. —  Hon.  A,  S.  Blaib, 

Judge. 

Tuesday,  Septembeb  25, 1908. 

The  defendant  was  convicted  of  having  carried  a  con- 
cealed weapon,  and  appeals. — Reversed. 

'     E.  R.  Acres,  for  appellant. 

Chas,  W.  Mullan,  Attorney  General,  and  Lawrence  De 
Orajf,  Assistant  Attorney  General,  for  the  State. 

Ladd,  J. —  The  defendant  was  accused,  in  an  informa- 
tion filed  with  a  justice  of  the  peace,  of  being  "  found  in  the 
village  of  Quasqueton  in  Buchanan  county,  armed  with  one 
revolver,  the  same  being  a  deadly  weapon,  with  intent  to 
use  the  same  on  the  citizens  of  Quasqueton  and  keeping  the 
same  revolver  concealed."  He  was  convicted,  and  appealed 
to  the  district  court,  where  the  state  was  allowed,  over  ob- 
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jections,  to  file  an  amended  information  accusing  him  of 
"  carrying  concealed  upon  his  person  a  dangerous  and  deadly 
weapon,  to  wit,  a  revolver  loaded  with  powder  and  ball  cart- 
ridges," in  Buchanan  county. 

It  will  be  observed  that  the  effect  of  the  amendment  was 
more  definitely  to  charge  the  offense  and  to  extend  the  terri- 
tory within  which  committed  from  Quasqueton  to  the  entire 
1.  Information:  couuty.  The  right  to  amend  an  information 
amendment,  j^^g  j^^^  ^yeeii  rocoguized  by  this  court:  In 
State  V.  Merchant,  38  Iowa,  375,  by  allowing  the  prosecuting 
witness  to  attach  his  signature;  in  State  v.  Doe,  50  Iowa, 
511,  by  making  the  charging  part  more  definite  in  order  to 
obviate  the  ruling  on  demurrer ;  in  State  v.  BeiUy,  108  Iowa, 
735,  to  eliminate  matter  which  might  render  it  open  to  the 
charge  of  duplicity.  In  the  last  case  the  filing  of  an  amended 
information  was  approved.  See,  also,-  State  v.  Perry,  117 
Iowa,  463,  and  State  v.  Brown,  128  Iowa,  24.  The  in- 
formation is  in  the  nature  of  an  accusation  by  a  party  before 
the  court,  and  not  like  an  indictment,  .the  result  of  the  find- 
ing of  facts  from  evidence  considered  by  a  body  not  present, 
The  amendment  to  an  information  may  be  added  by  the  same 
party  making  the  original  accusation,  and  there  is  no  reason 
for  denying  any  amendment  "consistent  with  orderly  con- 
duct of  the  judicial  business,  with  the  public  interest,  and 
with  private  rights."  An  amendment  making  additional 
charges  should  not  be  permitted.  Com.  v.  Rodes,  1  Dana 
(Ky.)  595.  In  Com.  v.  Williamson,  4  Grat.  (Va.)  554, 
the  court  held  that  an  information  not  charging  a  misde- 
meanor could  not  be  amended.  This  may  be  so  where  the 
information  is  so  indefinite  as  not  to  indicate  the  offense  in- 
tended; but,  when  this  appears,  State  v.  Doe,  supra,  is  au- 
thority to  the  contrary.  The  right  to  make  the  charge  more 
definite  cannot  be  doubted,  and,  where  there  is  no  doubt  as  to 
the  nature  of  the  offense,  we  think  that  the  information  may 
be  so  amended  as  to  charge  its  commission  anywhere  within 
the  jurisdiction  of  the  court,  instead  of  in  a  particlar  sub- 
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division,  as  in  a  cily,  incorporated  town,  or  township.  This 
does  not  alter  the  character  of  the  offense,  but  merely  en- 
larges the  scope  of  proof  by  extending  the  territory  within 
which  it  may  be  shown  to  have  been  committed.  Such  an 
amendment  sometimes  may  require  a  postponement  of  the 
trial,  and  for  this  reason  is  largely  discretionary.  There  was 
no  abuse  of  discretion  in  this  case. 

II.  The  offense  charged  is  that  denounced  by  section 
4775  of  the  Code :     "  If  any  person  carry  upon  his  person 
any  concealed  weapon  or  shall  willfully  draw  and  point  a 
8  Camying  com-    P^^^^^j  revolver  or  gun  at  another,  he  shall  be 
*2^sf  Sdmu-'"     S^^^^J  ^f  ^  misdemeanor,  and  be  fined  not  more 
SlSSIIcS??^  than  one  hundred  dollars,  or  imprisoned  in 
deiKH.  ^^  county  jail  not  more  than  thirty  days; 

but  this  section  shall  not  apply  to  police  officers  and  other 
persons  whose  duty  it  is  to  execute  process  or  warrants,  or 
make  arrests."  The  state  relied  upon  finding  a  revolver  in 
defendant's  hip  pocket  when  arrested  and  his  admission  be- 
fore the  justice  of  the  peace  as  proof  of  guilt.  The  testi- 
mony of  the  justice  was  to  the  effect  that  he  admitted  carry- 
ing the  weapon  concealed,  but  insisted  in  connection  there- 
with upon  his  right  to  do  so  and  exhibited  a  warrant  for  the 
arrest  of  one  Cook,  issued  by  Squire  Brooks  of  Buffalo  town- 
ship in  the  same  county,  together  with  a  written  appointment 
of  himself  as  special  constable  to  make  the  arrest,  and  that 
he  was  acting  thereon  when  arrested  by  Touris.  The  latter 
testified  to  similar  admissions  and  the  exhibition  of  like 
proof  of  his  authority.  Harris  stated  that  defendant  said 
to  him  he  always  carried  it  (the  revolver),  but  whether  con- 
cealed was  not  indicated.  Thus  all  material  admissions  were 
made  in  connection  with  a  showing  that  the  accused  was 
within  the  exception  of  the  statute  permitting  a  person  whose 
duty  it  is  to  execute  a  warrant  to  carry  a  weapon  concealed, 
if  so  advised,  by  virtue  of  an  appointment  under  section  4589 
of  the  Code.     The  discovery  of  the  revolver  in  his  hip  pocket 

was  subsequent  to  the  filing  of  the  information,  and,  as  there 
Vol.  131  U.— 31 
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was  no  showing  of  when  it  was  placed  there,  it  cannot  he 
inferred  that  it  had  heen  carried  hy  him  concealed,  prior  to 
entering  the  complaint.  Moreover,  it  may  have  been  in  plain 
view,  though  lodged  in  the  hip  pocket.  There  was  no  proof 
of  the  corpus  delicti  aside  from  the  admissions  made  by  the 
defendant,  and  this  was  essential  if  these  were  to  be  treated 
as  amounting  to  a  confession  of  guilt.  State  v.  Dubois,  54 
Iowa,  363.  See  cases  collected  in  12  Cyc  483.  Section 
5491  of  the  Code  provides  that:  "  The  confession  of  the 
defendant  unless  made  in  open  court  will  not  warrant  con- 
viction unless  accompanied  by  other  proof  that  the  oflfense 
was  committed."  Confessions  are  either  judicial  or  extra- 
judicial. Judicial  confessions  are  those  made  in  conformity 
to  law  before  a  committing  magistrate  or  in  court  in  the 
course  of  legal  proceedings.  Extrajudicial  confessions  are 
those  which  are  made  by  a  party  elsewhere  than  before  a 
magistrate  or  in  court.  These,  by  the  great  weight  or  au- 
thority, independent  of  statute,  must  be  corroborated  by  proof 
of  the  corpus  delicti.  Matthews  v.  State,  56  Ala.  65  (28 
Am.  Eep.  698)  ;  State  v.  Lamb,  28  Mo.  218 ;  12  Cyc.  483. 

At  the  common  law,  and  in  many  of  the  states,  the  testi- 
mony of  the  accused,  when  given  on  preliminary  examination, 
is  required  to  be  taken  down  in  writing  after  he  has  been 
duly  cautioned,  the  writing  read  over  to  him,  and  either 
signed  by  him  or  at  least  certified  by  the  justice  as  his  evi- 
dence. When  this  has  been  done,  what  he  has  said,  if 
amounting  to  a  confession,  is  received  as  proof  of  guilt  with- 
out other  evidence  of  the  commission  of  the  offense.  But 
under  our  statute  the  accused  is  not  required  to  plead.  The 
justice  merely  preserves  minutes  of  the  testimony  to  be  sent 
to  the  district  court  for  the  use  of  the  grand  jury,  unless  by 
agreement  of  the  parties  the  evidence  is  taken  down  by  a 
stenographer.  The  minutes  of  the  evidence  need  not  be  read 
over  to  him,  nor  is  he  required  to  sign  the  same,  nor  is  the 
justice  required  to  do  more  than  to  certify  to  the  substance 
of  the  testimony.     In  these  circumstances,  it  is  at  least  doubt- 
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ful  whether  the  statements  made  on  preliminary  examina- 
tion in  any  case  are  to  be  regarded  as  a  confession  in  open 
court  within  the  meaning  of  this  statute.  See  Matthews  v. 
State,  supra.  The  question,  however,  is  not  raised  in  this 
case,  and  is  referred  to  merely  in  passing  to  the  determination 
of  whether  a  confession  of  guilt  in  a  justice  court  or  in  the 
district  court  on  a  former  trial  may  be  received  as  sufficient 
evidence  of  guilt  without  proof  of  the  corpus  delicti.  In 
State  V.  Briggs,  68  Iowa,  416,  evidence  of  a  plea  of  guilty 
on  preliminary  hearing  was  held  to  be  admissible  on  the 
trial,  and  in  Commonwealth  v.  Ervine,  38  Ky.  30,  the  court 
was  of  the  opinion  that  evidence  of  a  plea  of  guilty  in  the 
justice  court  might  be  received  in  a  trial  on  appeal  to  the 
circuit  court  of  that  state,  though  it  was  said  "  the  effect  of 
the  confession  as  proof  of  guilt,  like  that  of  other  evidence, 
is  subject  to  be  repelled,  and  is,  from  the  nature  of  the  pro- 
ceedings, submitted  to  the  judgment  of  the  jury  " ;  the  es- 
toppel being  waived  by  the  issue.  See  Com.  v.  Callahan,  108 
Mass.  421.  In  State  v.  Myers,  99  Mo.  107  (12  S.  W.  516), 
the  defendant's  plea  of  guilty  was  refused  by  the  court,  and 
it  was  held  that,  in  such  a  case,  evidence  of  the  plea  was  not 
admissible. 

In  People  v.  Ryan,  82  Cal.  617  (23  Pac  121),  evidence 
of  a  plea  of  guilty,  withdrawn  in  the  same  court  at  which  the 
trial  occurred  on  a  substituted  plea  of  not  guilty,  was  held 
inadmissible.  On  appeal  from  the  justice  court,  the  cause 
stands  for  trial  anew  in  the  district  court  in  the  same  man- 
ner that  it  would  have  been  tried  before  the  justice  and  as 
near  as  practicable  as  would  an  issue  of  fact  on  indictment. 
Section  6617  of  the  Code.  Though  the  accused  may  have 
pleaded  guilty  in  the  justice  court,  this  may  be  withdrawn 
on  appeal  and  trial  had  as  though  not  entered.  State  v. 
Kraft,  10  Iowa,  330;  State  v.  Oehslager,  38  Iowa,  297; 
State  V.  Farlee,  74  Iowa,  451.  Evidence  of  a  plea  of  guilty 
in  justice  court  should  be  received  on  appeal,  for  the  ad- 
mission of  guilt  is  allowed  to  stand  for  judgment  and  can- 
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not  be  treated  as  a  mere  matter  of  making  up  the  issues, 
as  where  it  is  subsequently  withdrawn  and  another  plea 
substituted  in  the  same  court  The  consideration  to  which 
it  is  entitled  necessarily  depends  on  the  circumstances 
under  which  the  plea  was  entered.  But,  if  a  plea  of  guilty 
once  entered  is  subsequently  withdrawn,  its  force  as  a  confes- 
sion of  guilt  in  so  far  as  made  in  open  court  is  destroyed,  for, 
even  though  guilt  be  admitted,  it  is  also  denied  and  taken 
together  does  not  amount  to  that  unequivocal  acknowledg- 
ment of  guilt  which  will  authorize  a  judgment  of  conviction. 
The  manifest  intention  of  the  statute  is  that  the  confession 
as  such  may  be  withdravni  and  the  State  be  put  upon  its  proof 
as  though  it  had  not  been  entered  originally.  Otherwise 
the  privilege  of  changing  the  plea  would  be  valueless,  for  evi- 
dence of  the  first  plea  of  guilty  might  be  received  as  con- 
clusive proof  of  guilt,  notwithstanding  the  changed  plea  of 
not  guilty.  This  being  so,  whatever  defendant  may  have  said 
by  way  of  confession  to  the  justice  must  be  considered  in  con- 
nection with  his  plea  of  not  guilty  in  the  district  court,  and, 
even  though  proven,  in  view  of  the  change  of  plea,  cannot  be 
regarded  as  a  confession  in  open  court.  As  there  was  no 
other  evidence  of  the  corpus  delicti,  the  accused  should  have 
been  acquitted.  The  statements  of  defendant,  however,  did 
not  amount  to  a  confession.  He  specifically  denied  his  guilt, 
and,  though  admitting  that  he  carried  a  revolver,  insisted 
that  he  had  a  right  to  do  so.  To  constitute  a  confession,  the 
admissions  or  declarations  must  amount  to  an  acknowledg- 
ment of  guilt  of  the  offense  or  participation  therein.  State 
V.  Novak,  109  Iowa,  717;  State  v.  Glyden,  51  Iowa,  463; 
State  V,  KnotvleSj  48  Iowa,  598;  State  v.  Jones,  33  Iowa,  9. 
The  statement,  to  amount  to  a  confession,  should  be  such 
that  it  may  be  said  therefrom  that  the  party  making  it  admits 
his  guilt  of  the  particular  offense.  If  it  falls  short  of  this, 
it  should  be  classified  as  a  mere  declaration  or  admission. 
If  defendant  admitted  having  carried  a  revolver,  it  was  ac- 
companied with  the  explanation  that  this  was  done  under 
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circumstances  indicating  his  innocence,  and  was  done  for  the 
evident  purpose  of  denying,  not  admitting,  guilt  of  the  oflfense 
charged.  Wigmore  on  Ev.  section  821 ;  State  v.  Cadotte,  17 
Mont  315  (42  Pac-  857)  ;  State  v.  Novak,  supra.  If  the  ex- 
planation were  to  be  rejected  by  the  jury,  it  might  find  an 
admission  of  facts  constituting  the  offense  left;  but  this, 
without  proof  of  the  corpus  delicti,  would  not  justify  a  con- 
viction under  the  statute. 

The  evidence  was  insufficient,  and  the  judgment  is  re- 
versed. 


John  Anderson,  Appellant  v.  John  W.  Taylor,  Defend- 
ant, Sarah  A.  Taylor,  Intervener,  Appellees. 

Attachment.  The  attaching  creditor  of  an  agent  cannot  acquire  a 
lien  upon  funds  of  the  principal  deposited  in  a  bank  in  the 
name  of  the  agent  simply  as  a  matter  of  convenience. 

Appeal  from  District  Harrison, —  Hon.  O.  D.  Wheoelbb, 

Judge. 

Tuesday,  September  25,  1900. 

The  opinion  states  the  case.  From  a  judgment  in  favor 
of  intervener,  the  plaintiff  appeals. —  Affirmed. 

J.  8.  DeweU,  for  appellant 

C.  W.  Kellogg,  for  appellees. 

Bishop,  J. —  The  action  is  at  law  and  was  commenced 
5y  plaintiff  to  recover  of  defendant,  John  W.  Taylor,  a  sum 
due  on  a  rent  account  A  writ  of  attachment  was  issued 
under  which  the  First  National  Bank  of  Missouri  Valley 
was  garnished,  and  the  bank  answered  that  it  was  indebted 
to  said  Taylor  on  a  deposit  account  in  the  sum  of  $163.70. 
Said  Taylor  made  no  defense  to  the  action,  and  there  was 
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judgment  against  him  for  the  amount  sued  for.  Sarah  A. 
Taylor,  wife  of  John  W.,  intervened,  claiming  that  the  money 
on  deposit  in  the  bank  was  her  property,  and  not  subject  to 
appropriation  to  satisfy  debts  owing  by  her  husband.  These 
facts  appear  without  substantial  dispute.  Intervener  re- 
ceived as  the  proceeds  of  a  policy  of  life  insurance,  issued 
on  the  life  of  her  son  and  made  payable  to  her  the  sum  of 
$1,800.  This  sum  she  deposited  in  the  bank  in  question, 
taking  a  certificate  of  deposit  in  her  own  name  for  a  part, 
and  directing  that  the  sum  of  $650  be  placed  in  a  checking 
account  in  the  name  of  her  husband.  Both  defendant  and 
intervener  testify  that  this  latter  was  done  without  any  in- 
tention of  conferring  ownership  of  the  money  on  defendant, 
but  on  the  contrary,  with  the  understanding,  and  for  the 
purpose  of  enabling  him  as  her  agent  to  act  direct  in  making 
payment  of  certain  specific  debts  owing  by  her,  and  which 
amounted  to  the  sum  so  deposited ;  that  this  was  so  done  be- 
cause they  lived  in  the  country  and  did  not  want  to  take  the 
money  home,  and  she  was  a  cripple  and  could  not  attend  to 
the  business  herself.  The  bank  clerk  who  received  the  de- 
posit testifies  that  Mrs.  Taylor  stated  in  making  the  deposit 
in  her  husband's  name  that  the  amount  was  intended  for  the 
payment  of  debts.  It  is  not  questioned  but  that  the  amount 
checked  out  by  defendant  had  been  applied  on  indebtedness 
owing  by  the  intervener.  Such  being  the  situation  there  was 
no  error  in  the  judgment.  As  between  defendant  and  inter- 
vener, the  deposit  of  the  money  in  his  name  conferred  upon 
defendant  no  property  rights.  As  agent  of  intervener,  he 
became  possessed  of  the  fund  with  specific  directions  as  to  its 
disposal,  and  he  had  no  other  right  or  interest  The  record- 
ing act  is  not  involved,  and  plaintiff  as  an  attaching  creditor 
could  not  acquire  through  his  attachment  any  greater  right 
than  was  possessed  by  defendant  Thomas  v.  Hillhouse,  17 
Iowa,  67 ;  Bacon  v.  Thompson,  60  Iowa,  284 ;  Shaver  v.  Hal- 
stead,  78  Iowa,  730. 
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The  case  might  be  different  if  fraud  or  collusion  was 
made  to  appear,  but  such  is  not  within  the  facts  of  this  case. 
The  judgment  is  affirmed. 
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Frank  Dean  and  Abthub  Dean,  Appellants,  v.  Chasitt    |i44    m7 

Dean. 

Action  to  cancel  conveyance:  mental  incapaoty:  undue  influ- 
ence: EVIDENCE,  In  an  action  by  the  heirs  to  set  aside  con- 
veyances made  by  their  father  to  his  second  wife  shortly  prior 
to  his  death,  on  the  ground  of  undue  influence,  the  evidence 
is  reviewed  and  held  insufficient  to  show  an  impaired  mental 
and  physical  condition,  except  such  as  is  incident  to  advancing 
age;  or  that  the  conveyances  were  the  result  of  undue  influence 
of  the  grantee. 

Appeal  from   Cerro   Gordo  District  Court. —  Hon.   Clif- 
FOEo  P.  Smith,  Judge. 

Tuesday,  Seftembes  25,  1906. 

Action  to  set  aside  the  conveyance  of  three  hundred 
acres  of  land  and  also  certain  property  located  at  Mason  City, 
Iowa.  The  plaintiffs'  petition  was  dismissed,  and  they  ap- 
peal.—  Affirmed. 

F.  A.  Kirschman  and  Cliggett,  Rule  £  Keeler,  for  ap- 
pellants. 

R.  K.  Welch  and  Glass,  McConlogue  &  Witwer,  for 
appeUee. 

Ladd,  J. —  Richard  Dean  died  October  23,  1902,  leav- 
ing the  defendant,  his  widow,  surviving  him  and  also  the 
plaintiffs,'  Frank  and  Arthur  Dean,  his  only  children  by  a 
former  wife.  He  had  married  defendant  Jantiary  12,  1899, 
two  months  subsequent  to  the  burial  of  his  first  wife.     He 
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conveyed  to  her  'three  hundred  acres  of  land,  known  as  the 
"  Stinson  Place,"  situated  in  Cerro  Gordo  county  and  his 
residence  property  in  Mason  City,  December  13,  1899,  and, 
in  this  action,  plaintiffs  ask  that  the  deeds  be  set  aside  on 
the  ground  that  they  were  procured  through  undue  influence 
exercised  by  the  grantee  therein.  It  is  not  claimed  that  the 
deceased  was  incapable  because  of  mental  unsoundness  to 
execute  the  conveyances,  for  if  so,  the  deeds  to  plaintiffs  and 
the  will  hereinafter  mentioned  might  be  invalidated  on  the 
same  ground.  The  record  is  without  evidence  that  she  ex- 
erted any  influence  whatever  to  induce  him  to  convey  the 
property.  She  may  have  found  fault  with  the  party  with 
whom  the  deeds  were  left  for  a  time  for  advising  deceased 
that  to  deliver  and  record  them  was  unnecessary,  but  this  did 
not  indicate  their  procurement  at  her  instance.  Mere  opin- 
ions as  to  her  relations  with  her  husband  were  of  no  conse- 
quence, and  no  instances  or  particular  circumstances  proven 
show  that  he  yielded  to  her  will  in  any  business  or  other 
transaction,  nor  that  she  did  or  said  anything  to  alienate  him 
from  his  children. 

Counsel  contend,  however,  that  because  of  his  mental 
and  physical  condition  he  was  so  in  the  care  and  control  of 
his  wife  that  the  law  raises  a  presumption  that  any  trans; 
action  between  them  was  of  her  procurement,  and  that  there- 
fore the  burden  is  upon  her  to  affirmatively  prove  that  the 
conveyances  were  the  voluntary  acts  of  deceased.  Conced- 
ing this  to  be  the  rule,  if  the  facts  were  as  stated,  the  record 
fails  to  show  that  prior  to  the  delivery  of  the  deeds  he  was 
helpless  either  physically  or  mentally.  On  the  contrary,  he 
transacted  all  of  his  business  himself,  and  there  was  a  large 
volume  of  it,  with  discretion  and  sagacity.  Not  an  instance 
is  disclosed  in  this  voluminous  record,  requiring  personal  at- 
tention, in  which  he  did  not  act  with  discretion.  Notwith- 
standing this,  many  of  his  old  neighbors  and  friends  ex- 
pressed the  opinion  that  he  was  of  unsound  mind,  though 
most  of  them  evidently  intended  to  be  understood  as  saying 
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merely  that  his  mental  faculties  were  somewhat  impaired  by 
old  age.  Briefly,  the  circumstances  said  to  indicate  mental 
weakness  may  be  referred  to.  He  was  bom  in  England  in 
1822,  and  settled  on  a  farm  near  Rockford,  111.,  in  1855 
where  he  remained  for  thirty  years.  In  1885  he  disposed  of 
his  property  in  Illinois,  and  acquired  a  farm  of  three  hundred 
and  twenty  acres  near  Mason  City,  where  he  lived  until  the 
death  of  his  first  wife,  November  10,  1898.  His  son  Arthur 
lived  with  him  on  this  farm  while  Frank  resided  on  an- 
other farm  nearby  of  the  same  acerage,  which  deceased  then 
owned.  He  had  been  successful  and  was  economical,  and 
had  invested  his  savings  in  farm  mortgages  which  he  had  ac- 
cumulated to  the  amount  of  $30,000  or  $40,000. 

It  is  not  disputed  but  that  up  to  1897  he  was  in  robust 
health,  and  was  a  keen  and  astute  business  man  of  excellent 
judgment.  He  was  then  seventy-five  years  of  age  and  began 
to  fail.  During  the  y^ars  of  1898  and  1899  he  disposed  of  a 
large  portion  or  all  of  the  farm  securities  and  with  the  pro- 
ceeds purchased  eight  hundred  and  eighty  acres  of  land  in 
Deuel  county  and  two  thousand  eight  hundred  and  eighty 
acres  in  Campbell  and  Walworth  counties,  S.  D.  These 
lands  were  carefully  selected,  and  no  more  paid  for  them  than 
they  were  worth.  This  change  from  investment  of  his  means 
in  farm  mortgages  to  that  in  South  Dakota  lands  is  relied 
upon  as  one  of  the  circumstances  indicating  the  weakening  of 
his  intellect.  As  the  evidence  shows  that  there  was  a  marked 
rise  in  values,  many  times  greater  than  the  interest  he  would 
have  received  on  the  loans,  this  is  better  proof  of  farseeing' 
financial  sagacity.  The  venture  meant  a  net  enhancement  in 
value  to  his  estate  of  at  least  $15,000.  It  is  next  said  that 
prior  to  this  time  he  was  closemouthed  concerning  his  busi- 
ness transactions,  whereas  after  his  South  Dakota  invest- 
ments, he  was  talkative.  Manifestly,  he  could  not  well  dis- 
cuss loans  made  to  neighbors,  while  talking  about  the  lands 
he  had  bought  in  South  Dakota  would  aiFect  no  one  ad- 
versely, and  aided  him  in  disposing  of  them.     Moreover, 
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he  had  leased  his  farms  and  was  giving  his  attention  to  these 
new  investments,  and  would  naturally  talk  of  them.  It  was 
a  repetition  of  his  change  from  Illinois  which  had  proven  so 
profitable  to  him  in  a  financial  way.  Nor  are  we  ready 
to  say  that  his  hasly  marriage  should  stamp  him  as 
peculiarly  weak-minded.  Undoubtedly  it  was  in  bad  taste, 
and  might  well  have  been  criticised  by  the  sons  of  his  former 
wife  with  whom  he  had  lived  fifty-two  years,  and  by  his 
neighbors.  But  yielding  to  the  mating  instinct,  even  under 
such  circumstances,  cannot  be  regarded  as  conclusive  proof  of 
imbecility.  See  Perkins  v.  Perkins,  116  Iowa,  263^  Nor 
does  the  disposition  made  of  his  estate  indicate  want  of 
mental  capacity.  Six  days  after  his  marriage  he  conveyed 
(his  wife  joining)  to  each  of  his  sons,  the  farm  on  which  each 
resided.  Thereafter,  he  exchanged  some  South  Dakota  land 
as  part  consideration  for  the  residence  and  farm  in  contro- 
versy and  another  farm  of  one  hundred  and  sixty  acres. 
The  exchange  for  the  farms  was  at  considerable  profit  to 
him.  The  last-mentioned  farm  was  conveyed  to  his  son 
Frank  in  April,  1901. 

In  June,  1899,  he  conveyed  five  quarter  sections  in 
Campbell  county  to  William  W.  Mills,  a  son  of  his  wife,  at  a 
profit,  for  $5,000,  taking  a  mortgage  thereon  for  that  amount 
and  this  mortgage  with  others  amounting  in  all  to  $9,700  he 
assigned  to  his  wife,  January  23,  1901.  Prior  thereto,  Oc- 
tober 23,  1900,  he  had  conveyed  to  her  the  remaining  half 
section  in  Deuel  county  and  on  March  11,  1902,  he  executed 
a  will  devising  to  each  of  his  sons  a  section  of  land  in  Camp- 
bell and  Walworth  counties  and  making  them  residuary  lega- 
tees of  his  estate.  One  of  the  quarters  left  to  Frank  had 
been  disposed  of,  but  he  had  another  quarter  which  passed 
to  both  under  the  will.  A  bequest  of  $600  to  each  of  Ar- 
thur's two  children  was  made  a  lien  on  the  land  left  him. 
The  household  goods  and  stock  was  bequeathed  to  the  wife, 
and  a  mortgage  of  $1,700  passed  to  the  sons  after  payment 
of  inconsiderable  daims  against  the  estate  and  the  costs  of 
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administration.  Without  entering  into  a  detailed  computa- 
tion of  values,  it  is  sufficient  to  say  the  wife  did  not  receive 
to  exceed  the  residence,  worth  about  $4,500  in  excess  of  one- 
third  of  the  estate.  The  parties  estimate  the  value  of  the 
estate  to  have  been  $100,000,  and  even  had  the  design  been 
to  leave  it  in  equal  parts  the  discrepancy  mi^t  be  attributed 
to  difference  in  judgments  of  value.  Moreover,  his  corre- 
spondence and  declarations  show  that  the  property  was  dis- 
tributed in  pursuance  of  a  matured  design  on  his  part  and 
what  was  done  cannot  be  said  to  indicate  that  it  was  the  work 
of  a  disordered  mind.  That  his  memory  became  impaired 
we  have  no  doubt  He  sometimes  forgot  for  a  time  what  he 
had  done  the  day  before,  and  had  difficulty  in  locating  places 
and  remembering  descriptions  of  his  land.  But  nothing  in 
this  record  indicates  that. his  memory  was  so  poor  that  ho 
could  not,  and  did  not,  at'tend  to  all  his  business  with  good 
judgment  True,  he  sometimes  referred  to  his  wife  for  f acti? 
as  younger  men  often  do,  but  neither  this  nor  anything  else 
proven  showed  that  he  was  helpless  or  dependent  on  her  for 
direction  or  care,  save  in  his  last  sickness.  We  have  referred 
to  the  facts  proven  rather  than  the  opinions  of  the  witnesses, 
for  the  latter  are  seemingly  in  sharp  conflict  Taking  into 
consideration  the  facts  relied  on  as  a  basis  of  the  opinions  of 
the  nonexpert  witnesses  and  the  opinions  of  the  physicians, 
we  are  inclined  to  think  that  the  mental  impairment  was  no 
more  than  that  attributable  to  advancing  age.  He  was  in 
possession  of  his  faculties  though  these  were  less  vigorous 
than  formerly. 

Without  reviewing  all  the  evidence  which  we  have  read 
with  great  care,  we  are  content  to  state  our  conclusions 
merely,  and  these  are:  (1)  That  the  evidence  fails  to  show 
that  deceased  was  helpless  or  dependent  on  defendant  for 
care  prior  to  his  last  sickness  in  1902,  and  for  this  reason 
no  presumption  arose  that  the  conveyances  were  of  her  pro- 
curement; (2)  that  the  burden  of  proof  was  on  plaintiffs  to 
show  that  the  conveyances  were  the  result  of  undue  influence 
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exerted  by  the  defendant,  and  (3)  that  the  evidence  fails  to 
sustain  the  allegation  to  this  effect. 

The  trial  court  did  not  err  in  dismissing  plaintiffs'  peti- 
tion, and  the  decree  is  affirmed. 


Town  of  Nbola,  Appellant  v.  S,  W.  Reiohabt. 

Breach  of  the  peace.    Any  riotous  or  forcible  conduct  or  the  utter- 

1  ance  of  blasphemous  language  in  a  public  place  is  a  breach  of 
the  peace. 

Cities   and    towns:    pouce    power:    punishment    of   crime:    ordi- 

2  NANCES.  Where  the  statutes  authorize  a  city  or  town  to  define 
by  ordinance  an  offense  against  the  municipality  and  prescribe 
a  punishment  therefor,  the  fact  that  the  statutes  also  define 
and  provide  for  the  punishment  of  the  same  offense  does  not 
render  an  ordinance  to  that  end  void  because  inconsistent 
therewith. 

Appeal  from  Pottawattamie  District  Court. —  Hon.  W.  R. 
Green,  Judge. 

Wednesday,  Septembeb  26,  1906. 

The  evidence  indicated  that  the  defendant  and  several 
others  were  in  Steffen's  saloon ;  that  he  and  Foley  were  jolly- 
ing each  other,  when  the  latter  playfully  threw  his  arms 
around  defendant's  neck  and  offered  to  kiss  him,  and  acci- 
dentally knocked  his  hat  off;  that  defendant  remarked  that 

he  "  was  no  d n  fool,"  and,  as  Foley  was  about  to 

apologize,  called  for  drinks,  and  struck  at  Foley  twice,  miss- 
ing him  about  four  feet.  Thereupon  Foley  threw  defendant 
to  the  floor  and  demanded  that  he  admit  that  he  had  enough, 
whereupon  the  latter  responded  by  calling  him  a  son  of  a 
bitch.  The  city  marshal  entered  at  this  time,  and,  after  part- 
ing them,  filed  an  information  against  defendant  in  the 
mayor's  court,  where  he  was  convicted.     Upon  appealing  to 
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the  district  court  the  information  was  amended  so  as  to 
charge  that  defendant  "  did  willfully  and  unlawfully  disturb 
the  peace  of  others,  whose  names  are  to  affiant  unknown,  by 
the  use  of  loud,  violent,  and  tumultuous  language,  and  by  ob- 
streperous conduct  and  carriage,  and  by  profane,  obscene,  and 
offensive  language  calculated  to  provoke  anger  in  other  per- 
sons, and  thereby  caused  a  breach  of  the  peace;  and  at  the 
same  time  and  place,  and  as  a  continuance  of  the  same  trans- 
action, the  said  defendant  did  willfully  and  unlawfully  com- 
mit an  assault  upon  one  J.  P.  Foley,  and  strike  him  in  anger, 
and  engage  in  a  fight  with  him  —  all  contrary  to  the  ordi- 
nance in  such  cases  made  and  provided."  At  the  conclusion 
of  the  evidence  defendant  moved  that  a  verdict  be  directed  for 
the  defendant  on  the  grounds  (1)  that  the  ordinance  under 
which  the  prosecution  was  had  covered  the  same  otfense  in- 
cluded in  the  statutes  of  the  State  and  was  inconsistent  there- 
with, and  (2)  that  the  evidence  failed  to  show  that  the  peace 
of  any  person  was  disturbed.  This  motion  was  sustained, 
and  a  verdict  directed  for  defendant,  and  judgment  entered 
thereon.     The  plaintiff  appeals. —  Reversed. 

John  P.  Organ  and  F.  A.  Williams,  for  appellant. 

No  appearance  for  appellee. 

Ladd,  J. —  The  evidence  shows  conclusively  that  the 
defendant,  if  guilty  at  all,  was  guilty  of  an  assault,  or  of  an 
assault  and  battery,  or  of  engaging  in  a  fight  or  an  affray, 
1.  Bekacho*  ^^  ^^  making  use  of  blasphemous  language. 
THBMAci.  These  were  denounced  by  sections  11  and  12 
of  the  ordinance  of  the  incorporate  town  of  Neola,  and  the 
same  penalties  provided  as  are  fixed  by  statutes  of  the  State 
defining  the  same  offenses.  See  Code,  sections  4774,  6029, 
5033,  6034.  The  trial  court  must  have  held  that  the  enact- 
ment of  such  an  ordinance  was  an  excess  of  the  powers  con- 
ferred on  a  city  or  incorporated  town,  as  the  transaction  was 
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without  doubt  a  disturbance  of  the  peace.  By  "  peace,"  as 
used  in  this  connection,  is  meant  the  tranquillity  enjoyed  by 
the  citizens  of  a  municipality  or  community  where  good  order 
reigns  among  its  members.  It  is  the  natural  right  among 
all  persons  in  a  political  society,  and  any  intentional  violation 
of  that  right  "  is  a  breach  of  the  peace."  See  Davis  v. 
Burgess,  54  Mich.  514  (20  N.  W.  540,  52  Am.  Rep.  828), 
Avhere  it  was  held  that  the  use  of  indecent  and  profane  lan- 
guage on  a  public  street  constituted  a  "  breach  of  the  peace." 
The  court  there  said  that  "  actual  personal  violence  is  not  the 
essential  element  in  the  offense.  If  it  were,  communities 
might  be  kept  in  a  constant  state  of  turmoil,  fear,  and  an- 
ticipated danger,  and  conduct  of  a  guilty  party,  not  only 
destructive  of  the  peace  of  the  city,  but  of  the  public  morals, 
without  the  commission  of  the  offense.  The  good  sense  and 
morality  of  the  law  forbids  such  a  construction."  In  State  v. 
Benedict,  11  Vt.  236  (34  Am.  Dec.  688),  public  peace  is 
defined  as  that  "  invisible  sense  of  security  which  every  man 
feels  so  necessary  to  his  comfort  and  for  which  all  govern- 
ments are  instituted."  In  City  of  Comvallis  v.  Carlile,  10 
Or.  139  (45  Am.  Rep.  134),  it  is  said  that  the  word  "  peace," 
in  its  legal  significance,  means  "  quiet,  orderly  behavior  of  in- 
dividuals to  another  "  and  "  toward  the  government,  which 
is  said  to  be  broken  by  acts  of  a  certain  kind.  .  .  . 
Any  riotous,  forcible,  or  unlawful  conduct  or  procedure  is  a 
breach  of  the  peace.  Offenses  against  the  public  peace  in- 
clude all  acts  affecting  the  public  tranquillity,  such  as  assault 
and  battery,  riots,  routs,  and  unlawful  assemblies,  forcible 
entry  and  detainer,"  etc.  4  Blk.  Com.  142.  What  happened 
was  in  a  place  to  which  the  public  generally  was  invited,  and 
in  the  presence  of  numerous  citizens  who  had  a  right  to  be 
there,  and  was  clearly  a  disturbance  of  the  peace  of  that 
community  and  the  persons  present. 

II.  May  a  city  or  incorporated  town  declare  acts  of- 
fenses against  the  municipalities,  and  prescribe  punishments 
therefor,  when  the  same  acts  are  denounced  as  misdemeanors 
by  the  statutes  of  the  State  and  punished  accordingly  ?     If 
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such  power  is  specifically  conferred,  the  authorities  agree 
,  ^  that  it  may  be  excised.     The  conflict  arises  in 

2.    ClTIBSAND  •' 

Jowc/'pun^**  determining  whether  such  authority  is  to  be 
criTcTo^di-  implied  from  statutes  conferring  general 
nances.  powers    upon    municipalities    to    enact   such 

ordinances.  This  court  is  conmiitted  to  the  doctrine  that  if 
the  subject  of  the  ordinance  is  fairly  within  those  powers  con- 
ferred upon  the  town  or  city,  the  mere  fact  that  the  matter 
has  been  covered  by  statute  will  not  invalidate  the  ordinance. 
This  was  settled  in  Town  of  Bloomfield  v.  Trimble,  54 
Iowa  399.  In  that  case  an  ordinance  denouncing  intoxi- 
cation and  fixing  a  penalty  was  upheld,  though  there  was  a 
statute  to  the  same  effect.  But  the  scope  of  the  statutes  con- 
ferring such  powers  have  been  somewhat  narrowly  limited. 
Thus  in  City  of  ML  Pleasant  v.  Breeze,  11  Iowa,  399,  an 
ordinance  punishing  the  keeping  of  gambling  devices  was  not 
within  a  statute  investing  the  city  with  authority  "  to  sup- 
press gambling;"  and  in  City  of  Chariton  v.  Barbery  54 
Iowa,  360,  a  statute  empowering  cities  "  to  suppress  and 
restrain  "  houses  of  ill  fame  was  held  not  to  authorize  the 
enactment  of  an  ordinance  declaring  the  keeping  of  such 
houses  a  misdemeanor  and  prescribing  punishment  therefor. 
In  Town  of  New  Hampton  v.  Conroy  et  al.,  56  Iowa,  498, 
the  above  decisions  were  followed,  and  the  ordinance 
concerning  the  sale  of  prohibited  liquors  held  invalid, 
because  prohibited  by  fair  implication  of  the  statute.  In  City 
of  Centerville  v.  Miller,  57  Iowa,  56,  an  ordinance  denounc- 
ing the  keeping  of  any  house  where  loud  or  unusual  noises  are 
permitted,  or  persons  are  permitted  to  congregate  and  engage 
in  the  use  of  profane  or  vulgar  language  to  the  disturbance 
of  others,  was  held  to  have  been  authorized  by  a  statute  con- 
ferring power  to  prevent  noise,  disturbance,  or  disorderly 
assembly.  The  court  refused  to  extend  the  foregoing  decis- 
ions, intimating  doubt  as  to  their  correctness.  In  Incor- 
porated Town  of  Nevada  v.  Hutching,  59  Iowa,  506,  it  was 
held  that  power  "  to  cause  any  nuisance  to  be  abated  "  did 
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not  authorize  the  city  to  enact  an  ordinance  punishing  per- 
sons for  obstructing  the  streets.  And  yet  in  City  of  Ot- 
tumxva  V.  Chinn,  75  Iowa,  405,  the  court  held  that  the  abate- 
ment of  a  nuisance  must  be  through  the  enactment  of  an 
ordinance  rather  than  by  suit  in  equity.  And  such  an  ordi- 
nance was  approved  in  City  of  Knoxville  v,  C,  B.  <&  Q. 
R,  Co.,  83  Iowa,  636.  See  Foster  v.  Brown,  55  Iowa,  686, 
where  the  policy  of  permitting  cities  to  undertake  the  pun- 
ishment of  acts  by  different  penalties  than  those  denounced 
on  wrongdoers  by  the  state  is  challenged  as  tendiiog  to  impair 
the  administration  of  criminal  justice.  In  Iowa  City  v. 
Mclnnemy,  114  Iowa,  586,  an  ordinance  prohibited  keep- 
ing a  saloon  open  on  election  day,  enacted  by  virtue  of  a 
statute  authorizing  cities  and  towns  "  to  adopt  from  time  to 
time  rules  and  ordinances  for  further  regulating  and  oon- 
troling  such  traffic  not  in  conflit  with  the  provisions  of  this 
chapter." 

As  under  the  mulct  law  keeping  open  on  election  day 
was  prohibited,  and  doing  so  would  result  in  removing  the 
bar  and  render  the  keeper  liable  to  the  infliction  of  a  statu- 
tory penalty  much  in  excess  of  that  provided  by  the  ordi- 
nance, the  ordinance  was  held  inconsistent  with  the  statute. 
The  case  does  not  purport  to  overrule  Bloom^eld  v.  Trim- 
ble, supra,  but  to  distinguish  it,  and  the  sentence,  "Surely, 
then,  an  ordinance  covering  a  subject  already  fully  covered 
by  an  act  of  the  Legislature  is  in  conflit  therewith,"  should 
be  construed  in  connection  with  the  previous  discussion.  In 
Incorporated  Town  of  Sibley  v.  Lastrico,  122  Iowa,  211,  the 
ordinance  was  upheld  on  the  ground  that  punishment  for 
allowing  a  dog  to  run  at  large  had  not  been  fixed  by  statute, 
but  was  impliedly  authorized  to  be  provided  by  ordinance. 
In  Incorporated  Town  of  Avoca  v.  Heller,  129  Iowa,  227, 
the  ordinance  prohibited  any  person  from  beating,  striking, 
or  fighting  another  within  the  corporate  limits,  and  this  was 
held  to  have  been  authorized  by  the  statute  conferring  certain 
powers  upon  the  municipality,  and  not  to  be  inconsistent 
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with  the  statutes  of  the  state  denouncing  assaults  and  bat- 
teries and  affrays.  In  Blodgett  v.  McVey,  131  Iowa,  652,  the 
statute  expressly  authorized  the  enactment  of  an  ordinance 
prohibiting  gambling,  and  is  in  harmony  with  all  the  authori- 
ties, for  where  the  power  is  explicitly  conferred  there  is 
no  room  for  debate  as  to  whether  it  has  been  conferred.  In 
some  states  the  municipalities  are  expressly  prohibited  from 
punishing  acts  which  are  denounced  by  statute.  See  City 
of  Indianapolis  v.  Huegle,  115  Ind.  581,  (18  K  E.  173.) 
In  the  absence  of  such  limitations  and  where  the  powers 
are  general,  as  in  this  state,  the  authorities  are  in  sharp 
conflict  as  to  whether  the  power  to  punish  an  act,  through  the 
enactment  of  an  ordinance,  for  which  a  penalty  is  prescribed 
by  the  Legislature,  is  ever  to  be  inferred.  See  Thrower  v. 
City  of  Atlanta  (Ga.),  1  L.  R  A.,  (K  S.  1905)  382,  and 
note;  also  1  Smith  on  Corp.  section  519  et  seq. 

The  arguments  against  such  implications  are  that  the 
criminal  laws  of  the  state  should  be  uniform  in  the  elements 
that  make  up  the  defense,  the  penalties  denounced,  and  in 
the  form  and  procedure  to  prosecute ;  that  it  is  the  province 
of  the  Legislature  alone  to  declare  what  shall  constitute  a 
crime  and  prescribe  the  punishment  thereof ;  that  the  offense 
against  the  criminal  laws  of  the  state  is  the  same  offense,  in 
whatever  locality  committed,  and  should  subject  the  offender 
to  the  same  punishment;  and  that  the  attempt  to  exercise 
such  powers  by  the  municipality  might  impair  the  adminis- 
tration of  criminal  justice.  But  none  of  these  considerations 
are  fundamental  and,  as  experience  has  demonstrated,  none 
are  of  controlling  importance.  The  central  thought  through- 
out is  that  the  statute  and  ordinance  create  the  same  offense. 
But  this  is  not  so.  Municipal  corporations  "  are  bodies  politic 
and  corporations  vested  with  political  and  legislative  pow- 
ers for  local  civil  government  and  police  regulations  of  the 
inhabitants  of  particular  districts  included  in  the  bound- 
aries of  the  corporations."  They  are  in  many  respects  local 
governments  established  to  aid  the  government  by  the  state. 

Vol.  131  lA,— 32 
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The  necessity  of  their  organization  may  be  found  in  the 
density  of  the  population  of  localities  and  the  conditions  inci- 
dental thereto.  Because  of  this,  regulations  peculiar  to  a 
particular  community  have  proven  essential  to  the  accom-- 
plishment  of  its  objects.  Many  acts  are  far  more  injurious, 
and  the  temptation  to  commit  them  much  greater,  in  such 
localities  than  in  the  state  at  large,  and,  when  done,  are  not 
only  wrongs  to  the  public  at  large,  but  additional  wrongs 
to  the  corporations  within  which  perpetrated.  When  made 
penal  by  both  state  and  city  or  incorporated  town,  each  be- 
comes a  separate  offense  against  the  state  and  against  the 
municipality.  The  penalty  imposed  by  the  city  or  town  is 
superadded  to  that  fixed  by  statute  on  account  of  the  addi- 
tional wrong  done,  so  that  the  wrongdoer  is  not  punished 
twice  for  the  same  offense,  but  for  two  offenses  arising  from 
the  same  act.  In  Moore  v.  State  of  Illinois,  14  How,  (U.  S.) 
19,  (14  L.  Ed.  306),  the  court,  in  holding  that  an  act  such 
as  harboring  a  slave  may  be  an  offense  against  both  the  gov- 
ernment of  a  state  and  the  general  government,  said :  ^'  An 
^  offense,'  in  its  legal  signification,  means  the  transgression 
of  a  law.  A  man  may  be  compelled  to  make  reparation  in 
damages  to  the  injured  party,  and  be  liable  also  to  punish- 
ment for  a  breach  of  the  public  peace  in  consequence  of  the 
same  act,  and  may  be  said  in  common  parlance  to  be  twice 
punished  for  the  same  offense.  Every  citizen  of  the  United 
States  is  also  a  citizen  of  a  state  or  territory.  He  may  be 
said  to  owe  allegiance  to  two  sovereigns,  and  may  be  liable 
to  punishment  for  an  infraction  of  the  laws  of  either.  .  .  . 
That  either  or  both  may,  if  they  see  fit,  punish  such  an 
offender,  can  not  be  doubted.  Yet  it  cannot  be  truly  averred 
that  the  offender  has  been  twice  punished  for  the  same 
offense,  but  only  that  by  one  act  he  has  committed  two 
offenses,  for  each  of  which  he  is  justly  punishable.  He 
could  not  plead  the  punishment  by  one  in  bar  to  a  convic- 
tion by  the  other." 

The  object  of  such  an  ordinance  is  not  to  punish  an 
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offense  against  the  criminal  justice  of  the  entire  state^  but 
to  provide  a  mere  police  regulation  for  the  maintenance  of 
good  order  and  the  protection  of  the  comfort,  health,  and 
morals  of  the  people  of  the  particular  community.  The 
offense  against  the  corporation  and  that  against  the  state 
are  wholly  disconnected,  and  are  to  be  distinguished  the  one 
from  the  other,  as  the  prosecution  at  the  instance  of  each 
proceeds  upon  a  different  hypothesis;  the  one  contemplating 
the  maintenance  of  peace  and  welfare  of  the  city,  while 
the  other  has  a  wider  scope — ^the  peace  and  dignity  of  the 
state.  Mayor  et  al.  v  Allaire ,  14  Ala,  400.  The  entire  mat- 
ter is  well  stated  by  Mr.  Justice  Taylor  in  Theisen  v. 
McDavid,  34  Fla.  440  (16  South.  321,  26  L.  R  A.  234), 
where  it  is  said  that  the  overwhelming  weight  of  authorities 
support  the  rule ; 

That  there  is  no  impropriety,  from  a  constitutional 
standpoint,  in  clothing  our  municipal  governments  with  leg- 
islative power  to  prohibit  and  punish  by  ordinance  any  act 
made  i)enal  by  the  State  laws,  when  perpetrated  within 
municipal  limits,  and  that  it  is  no  objection  to  such  an  ordi- 
nance that  it  prescribes  the  same  penalties  as  the  State  law 
for  the  commission  or  omission  of  the  same  act,  and  that 
the  offender  may  be  tried  and  punished  for  the  same  act 
under  both  the  ordinance  and  the  State  law,  and  that  a  con- 
viction or  acquittal  under  the  one  is  no  bar  to  the  prose- 
cution under  the  other,  and  that  it  is  no  objection  to  the 
municipal  ordinance  that  the  trial  thereunder  is  without 
a  jury.  In  avoidance  of  the  theory  that  such  a  status  of 
the  law  subjects  the  offender  to  the  constitutionally  *  in- 
hibited second  jeopardy  and  punishment  for  the  same  of- 
fense, the  question  is  assimilated  to  the  dual  trials  and  pun- 
ishments, the  one  in  the  federal  courts,  the  other  in  the  State 
tribunals,  that  follow  the  same  act  when  it  infracts  both  a 
State  law  and  congressional  legislation.  Instead  of  its  re- 
sulting in  two  trials  and  pimishments  for  the  same  offense 
within  the  contemplation  of  the  constitutional  inhibition, 
it  is  regarded  as  two  distinct  offenses  growing  out  of  the 
same  act;  the  one  being  a  transgression  of  the  State  law, 
and  the  other  an  infraction  of  the  municipal  law.     A  crime 
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is  defined  by  Blackstone  (4  Bl.  Com,  5)  as  being  an  act 
committed  or  omitted  in  violation  of  a  public  law  either 
forbidding  or  commanding  it.  Within  the  contemplation 
of  the  constitutional  inhibition  against  dual  jeopardy  for 
the  same  offense,  our  municipal  governments  are  regarded 
as  separate  and  distinct  bodies  politic  from  the  government 
of  the  State,  so  that  the  same  act  may  be  a  violation  of, 
and  consequently  a  crime  against,  the  laws  of  both  govern- 
ments ;  the  criminal  aspect  of  the  act  consisting  of  its  viola- 
tion of  law.  The  offense,  so  far  as  the  municipality  is 
concerned,  is  complete,  independent,  and  distinct  when  a 
municipal  law  is  violated,  and  the  punishment  follows  from 
a  violation  of  its  law  without  reference  to  the  infraction  of 
the  law  of  any  other  government.  The  Constitution  does 
not  prohibit  a  second  jeopardy  for  the  same  act,  but  for- 
bids the  second  jeopardy  for  the  same  offense. 

The  principle  that  an  act  may  constitute  two  offenses, 
one  against  the  state  and  the  other  against  a  city  or  town,  and 
that  conviction  of  one  may  not  be  pleaded  as  constituting 
former  jeopardy,  as  well  as  that  authority  to  enact  an  ordi- 
nance with  reference  th6reto  is  included  in  the  general  pow- 
ers conferred  on  cities  and  towns  by  statute,  seems  to  have 
the  support  of  most  of  the  cases  and  text-writers  and  is 
sound.  Town  of  Van  Buren  v.  Wells,  53  Ark.  368  (14 
S.  W.  38,  22  Am.  St.  Rep.  214) ;  State  v.  Fourcade,  45  La. 
Ann.  717,  (13  South.  187,  40  Am.  St.  Eep.  249) ;  Mclner- 
ney  v.  City  of  Denver,  17  Colo.  302  (29  Pac.  516)  ;  Hughes 
V.  People,  8  Colo.  536  (9  Pac.  50) ;  Shafer  v.  Mumma,  17 
Md.  331  (79  Am.  Dec.  565);  State  v.  Oleson,  26  Minn. 
507  (5  N.  W.  959) ;  City  of  Brownville  v.  Cook,  4  Neb. 
101;  State  v.  Bergman,  6  Or.  341;  State  v.  Williams,  11 
S.  C.  288;  Bishop  on  Statutory  Crimes  (1st  Ed.)  section 
23;  State  v.  City  of  Topeka,  36  Kan.  76  (12  Pac.  310, 
59  Am.  Rep.  529) ;  Greenwood  v.  State,  6  Baxt.  (Tenn.) 
567  (32  Am.  Rep.  539);  Johnson  v.  State,  59  Miss.  543; 
Wragg  v.  Penn  Tp.,  94  111.  11  (34  Am.  Rep.  199) ;  City 
of  St.  Louis  V.  Cafferata,  24  Mo.  96;  (17  Am.  &  Eng.  Ency. 
of  Law,  252;  Theisen  v.  McDavid,  34  Fla.  440  (16  South, 
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321,  26  L.  R  A.  234) ;  Ogden  v.  City  of  Madison,  111  Wis. 
413  (87  K  W.  568,  55  L.  R.  A.  506)  ;  Dillon  on  Municipal 
Corporations,  section  367  et  esq,;  Cooley's  Con.  Lim.  (5tli 
Ed.)  241  et  seq.    See,  contra.  State  v.  Cowan,  29  Mo.  330. 

III.  Section  680  of  the  Code  confers  on  cities  and 
towns  the  power  to  enact  "  ordinances  not  inconsistent  with 
the  laws  of  the  state,  for  carrying  into  effect  or  discharging 
the  power  and  duties  conferred  by  this  chapter,  and  such  as 
shall  be  necessary  and  proper  to  provide  for  the  safety, 
preserve  the  health,  improve  the  morals,  order  and  com- 
fort—  of  such  corporation  and  the  inhabitants  thereof." 
That  the  acts  prohibited  by  the  ordinance  were  inimi- 
cal to  good  order  and  degrading  to  morals  is  too  much  mani- 
fest for  discussion.  The  prompt  suppression  of  affrays, 
assaults  and  battries,  and  other  kindred  offenses,  and  the 
punishment  of  the  offender,  is  certainly  requisite  to  the 
maintenance  of  good  order  in  a  city  or  town,  and  ordinarily 
may  be  accomplished  with  greater  eflSciency  in  the  munici- 
pal courts,  without  the  intervention  of  juries,  than  by  prose- 
cution under  the  statutes  of  the  state.  It  follows  that  the 
court  errored  in  directing  the  acquittal  of  the  accused. 

Reversed,  but  not  remanded.  *  "isTloi 

!135      W 


Caboline  Haktwig,  Appellee,  v.  John  L.  Ilss>  et  al.. 

Appellants. 

Amendment:    change  of  issues:    betkial.    Where  an  action  pre- 

1  senting  purely  equitable  issues  has  been  tried  and  submitted  an 
amendment  changing  the  nature  of  the  action  to  one  at  law  for 
damages  should  be  refused,  or  if  permitted  another  trial  by 
ordinary  proceedings  should  be  ordered. 

Landlord  and  tenant:    uen:    conversion.    The  creditors  of  a  ten- 

2  ant  who  obtain  simply  a  lien  upon  his  stock  of  goods  by  a  bill 
of  sale,  and  whose  claim  is  paid  prior  to  taking  possession 
thereof,  do  not  become  personally  liable  to  the  landlord  for 
rent 
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Liens:    extent  of.    A  lien  upon  personal  property  does  not  ordi- 
3    narily  attach  to  the  proceeds  arising  from,  its  sale  or  conver- 
sion. 

Appeal  from  Scott  District  Court. —  Hon.  James  W.  Bol- 
LiNGEB^  Judge. 

Wednesday,  Septembeb  26,  1906. 

The  opinion  states  the  facts.    Reversed. 

IsMC  Petersberger,  for  appellants. 

Schmidt  &  Vollmer,  for  appellee. 

Weaver,  J. —  The  plaintiff,  owning  a  store  building 
in  the  city  of  Davenport,  leased  the  same  to  one  George  A. 
EUman  for  one  year  from  November  15,  1902,  at  the  agreed 
rental  of  $33  per  month.  The  lease  was  in  writing  and 
provided  that  no  extension  or  alteration  thereof  should  be 
of  any  force  unless  reduced  to  writing  and  signed  by  the 
parties.  It  also  gave  to  the  lessee  "the  privilege  of  renting 
said  premises  for  the  further  term  of  two  years  "  upon  writ- 
ten notice  of  such  election  not  later  than  September  15, 
1903.  On  the  date  last  named,  Ellman  wrote  the  plaintiff 
expressing  his  desire  or  purpose  to  retain  the  property  for 
the  additional  i)eriod  of  two  years,  but  it  does  not  appear 
that  plaintiff  ever  made  any  response  to  the  notice,  and  no 
new  lease  or  extension  of  the  old  lease  was  ever  effected, 
save  as  the  same  may  be  implied  from  the  matters  above 
stated,  and  from  the  fact  that  Ellman  remained  in  posses- 
sion and  on  or  about  November  15,  1903,  paid  to  the  plain- 
tiff rent  for  the  month  expiring  December  15,  1903.  On 
November  28,  1903,  Ellman  who  had  a  small  stock  of 
groceries  in  the  rented  building  gave  a  bill  of  sale  thereof  to 
the  defendant,  John  L.  lies,  for  the  security  or  payment  of 
certain  debts  due  to  several  creditors.  The  making  of  this 
bill  of  sale  appears  to  have  been  brought  about  as  follows: 
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Ellman  who  was  doing  a  small  and  apparently  unprofitable 
business  negotiated  a  sale  of  his  stock  to  one  Horblett,  He 
was  at  this  time  indebted  to  lies  in  a  small  amount  and  the 
claim  together  with  other  similar  small  demands  was  in  the 
hands  of  Petersberger  for  collection.  Learning  of  the  pro- 
posed sale  to  Horblett  or  of  some  other  circumstance  indi- 
cating the  necessity  of  prompt  action  to  secure  payment  of 
these  claims,  lies  and  Petersberger  went  to  Ellman  who  exe- 
cuted and  delivered  the  bill  of  sale  to  lies  as  trustee  to  secure 
said  claims  amounting  in  all  to  $258.68.  After  receiving 
the  bill  of  sale  lies  concluded  to  and  did  take  possession  of 
the  stock  for  the  period  of  about  one  day,  but  did  not  remove 
it,  when  on  being  paid  said  sum  of  $258.68  by  Horblett  he 
surrendered  the  possession  of  the  stock,  and  the  sale  from 
Ellman  to  Horblett  was  then  consummated.  The  latter  then 
removed  the  goods  to  his  own  place  of  business  in  Kock 
Island,  111.,  and  Horblett's  check  for  the  sum  above  men- 
tioned was  delivered  to  Petersberger  who  proceeded  to  dis- 
tribute the  fund  to  the  several  claimants  represented  by  the 
trustee.  At  this  stage  of  the  proceedings  and  before  the 
distribution  was  entirely  completed,  this  action  was  begun 
in  equity  making  lies  and  Petersberger  alone  defendants. 
The  petition  sets  up  the  lease  to  Ellman  and  alleges  an  exten- 
sion thereof  for  a  period  of  two  years,  alleges  a  sale  or  conver- 
sion of  the  stock  of  goods  by  the  defendants,  claims  a  lien 
upon  the  proceeds  of  such  sale  in  the  hands  of  the  defend- 
ants, and  asked  that  they  be  enjoined  from  disposing  of  the 
property  or  proceeds  of  its  sale  until  said  claim  for  rent  is 
satisfied.  Ko  personal  judgment  was  demanded  against  the 
defendants  or  either  of  them.  The  defendants  answered  in 
denial.  All  rent  accrued  and  to  accrue  to  the  plaintiff  up  to 
December  15,  1903,  had  been  fully  paid  before  the  transac- 
tion now  in  question.  A  trial  w^as  had  to  the  court  upon  the 
aforesaid  issues  developing  the  facts  substantially  as  above 
stated. 

It  also  appears  that  on  or  about  December  5,  1903,  Ell- 
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man  surrendered  possession  of  the  building  to  plaintiff,  and 
notified  her  that  he  would  no  longer  occupy  it.  As  a  witness 
plaintiff  also  testified  that  after  the  surrender  of  the  build- 
ing she  had  been  unable  to  procure  a  tenant^  and  that  it  stood 
idle  and  unused  for  a  period  of  ten  months.  The  trial  was 
concluded  and  the  evidence  duly  certified  on  January  14, 
1905.  On  May  22,  1905,  plaintiff  was  allowed  to  file  an 
amendment  to  her  petition  alleging  her  inability  to  rent  the 
property  after  its  surrender  to  her  for  a  period  of  ten  months 
and  demanding  personal  judgment  against  Iles  for  the 
amount  of  the  rent  for  said  period,  $330,  and  against  Peters- 
berger  for  the  amount  yet  undistributed  of  the  fund  remain- 
ing in  his  hands,  $105.02.  On  the  filing  of  this  amendment 
which  in  effect  converted  the  proceedings  into  an  action  at 
law  for  the  recovery  of  damages,  defendants  denied  the 
amended  petition,  and  demanded  that  the  cause  be  set  down 
for  trial  to  a  jury.  The  motion  was  overruled,  and  on  Jime 
28,  1905,  a  decree  under  date  of  January  14,  1905,  was 
entered  by  which  plaintiff  was. granted  a  reooyery  against 
Iles  in  the  sum  of  $330  and  costs,  and  Petersberger  was 
ordered  to  pay  the  sum  remaining  in  his  hands,  $105.02, 
into  court  to  be  applied  on  said  judgment.  From  said  decree 
the  defendants  bring  this  appeal. 

In  our  judgment,  the  decree  appealed  from  cannot  be 
sustained.     In  the  first  place  imder  the  issues  as  finally 
settled,  the  action  was  clearly  one  at  law,  and  defendants  were 
1.  Amendment:     entitled  to  the  vordict  of  a  jury  upon  the 
is^dlfl       facts.     At  the  time  of  the  trial  to  the  court 
*"*^*  the  plaintiff's  only  demand  was  in  rem  to 

establish  and  enforce  a  landlord's  lien  not  against  the  goods 
of  Ellman,  but  against  the  proceeds  of  an  alleged  sale  of 
said  goods,  and  to  enjoin  the  disposition  of  said  proceeds  by 
the  defendants  until  that  claim  was  satisfied.  There  is  no- 
where in  the  petition  or  first  amendment  thereto  any  sug- 
gestion of  a  demand  for  relief  against  either  of  the  defend- 
ants, except  that  they  be  required  to  retain  the  possession 
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of  the  alleged  proceeds  of  the  sale  to  answer  any  claim  plain- 
tiff might  be  able  to  establish  thereto.  Such  claim  was  prop- 
erly enough  made  in  equity;  but  when  after  all  the  evi- 
dence had  been  taken  and  cause  submitted  upon  this  issue 
plaintiff  was  allowed  to  amend  in  such  a  manner  as  to  en- 
tirely change  the  nature  of  the  demand  from  one  of  equitable 
cognizance  to  an  action  at  law  for  damages,  we  think  the 
demand  for  trial  by  ordinary  proceedings  should  have  been 
sustained.  It  cannot  be  presumed  that  on  the  trial  upon 
the  issues  as  originally  joined  the  defendants  offered  their 
testimony  or  made  their  case  in  the  same  manner  or  to  do  the 
same  extent  and  purpose  as  they  would  have  done  had  they 
known  or  had  reason  to  believe  a  claim  for  personal  judg- 
ment for  damages  was  to  be  submitted  to  the  court.  Under 
the  circumstances  of  the  case,  the  court  might  well  have 
refused  to  permit  such  an  amendment  after  a  trial  had  been 
had  and  cause  duly  submitted,  but  if  allowed  to  stand  we  are 
disposed  to 'hold  that  it  should  have  been  on  condition  that 
the  submission  be  set  aside  and  a  trial  had  by  ordinary  pro- 
ceedings as  demanded  by  the  defendants. 

But  a  more  vital  objection  to  the  decree  appealed  from 
is  to  be  found  in  the  merits  of  the  case.  In  taking  a  bill 
of  sale  or  mortgage  of  the  EUman  stock  to  secure  the  claim 

represented  by  them,  Illes  and  Petersberger 
TENAMt'/'uca:    committed  no  wrong  against  the  plaintiff.     It 

is  true  that  if  she  had  a  landlord's  lien  on  the 
goods  they  could  not  destroy  its  priority  by  taking  the  bill 
of  sale;  and  if  her  claim  of  a  lien  was  valid  and  they  by 
enforcing  the  bill  of  sale  had  deprived  her  of  her  security 
they  would  be  liable  to  her  pro  tanto  in  damages.  But  the 
sale  of  the  goods  to  Horblett  was  not  made  by  defendants  or 
either  of  them.  The  most  that  can  be  said  of  their  connec- 
tion with  that  transaction  is  that  having  obtained  a  lien  on 
the  goods  by  the  bill  of  sale  as  they  had  the  legal  right  to 
do,  they  refused  to  permit  Ellman  to  complete  the  sale  to 
Horblett  until  their  claim  was  satisfied,    No  title  in  fact  or 
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in  form  passed  from  them  to  Horblett.  They  left  the  goods 
where  they  found  them  in  plaintiff's  building.  In  removing 
them  Horblett  was  not  acting  in  their  behalf  nor  by  or 
under  any  authority  or  claim  of  -authority  derived  from 
defendants,  and  we  find  nothing  in  the  record  on  which  they 
may  be  properly  held  liable  in  damage.  Had  no  bill  of  sale 
been  made,  but  defendants,  being  present  when  the  sale  from 
EUman  to  Horblett  was  consummated,  had  demanded  and 
received  a  part  of  the  proceeds  in  payment  of  their  claims  no 
one  would  contend  that  they  thereby  incurred  personal  lia- 
bility to  the  plaintiff  and  as  we  view  the  facts  the  legal  rela- 
tions of  the  parties  are  not  different  than  they  would  be 
under  the  circumstances  suggested. 

As  to  the  order  requiring  the  surrender  of  the  money 
in  the  hands  of  Petersberger  it  is  a  well-established  propo- 
sition that  a  lien  upon  personal  property  does  not  ordinarily 
follow  or  attach  to  the  proceeds  of  its  sale  or 
*•  ^tcntof.  conversion.  Waters  t?.  Banhj  65  Iowa,  234; 
Nordby  v.  Claugh,  79  Iowa,  428;  Harlan  v. 
Ashj  84  Iowa,  42;  Janes  v.  Stevens  (Jiiss.)  (12  SoutL 
446) ;  In  re  Beis  Fed.  Cas.  No.  11,648. 

We  do  not  attempt  to  pass  upon  the  question  whether 
plaintiff's  claim  of  an  extension  of  the  lease  to  EUman  is 
sustained  by  the  record.  It  will  be  noted  that  the  provision 
in  the  contract  does  not  in  terms  at  least,  grant  the  right  of 
an  extension  of  the  old  lease,  but  simply  that  he  shall  "  have 
.the  privilege  of  renting"  the  premises  for  the  additional 
period.  It  would  seem  to  be  at  least  questionable  whether 
the  mere  announcement  of  his  desire  to  retain  the  building 
without  any  further  negotiation  or  agreement  between  the 
parties  would  serve  to  fix  his  status  as  a  tenant  for  the  next 
two  years,  but  in  view  of  our  conclusion  upon  other  matters 
raised  by  the  appeal  we  need  not  dwell  upon  the  point  here 
suggested. 

For  the  reasons  stated  the  decree  appealed  from  is  re^ 
versed,  and  cause  remanded  for  further  proceeding  in 
harmony  with  this  opinion.    Reversed. 
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MioHAKL  Scott,  Appellant,  v.  T.  L.  Bubnioht,  Appellee. 

False  representationB  as  to  values:    submission  of  issues.    The 

1  statements  of  a  vendor  as  to  the  value  of  the  land  made  on  a 
professed  knowledge  of  the  facts  and  to  a  vendee  known  to  be 
ignorant  on  the  subject,  when  coupled  with  any  artifice  in- 
tended to  deceive,  may  amount  to  more  than  a  mere  expression 
of  opinion  and  gfive  rise  to  an  action  for  fraud;  and  if  the  evi- 
dence justifies  a  reasonable  difference  of  opinion  on  the  ques- 
tion of  fraud  the  issue  should  be  submitted  to  the  jury. 

Same:    duty  to  investigate.    It  is  only  where  the  means  of  knowl- 

2  edge  as  to  the  value  of  land  is  equally  open  to  both  parties  that 
a  vendee  may  not  rely  on  the  statements  of  the  vendor. 

Appeal  from  Plymouth  District  Court. —  Hon.  F.  B-  Gay- 
nob,  Judge. 

Satubbay,  May  12,  1906. 

RisHTtAiimQ  Deiniesd  Weditesday^  Ssptembeb  26;  1906. 

AcnoN  at  law  to  recover  damages  for  fraud  and  mis- 
representation in  connection  with  a  sale  of  real  estate.  At 
the  close  of  plaintiffs  evidence  there  was  a  directed  verdict 
and  judgment  for  costs  in  favor  of  defendant.  Plaintiff 
appeals.    Reversed. 

W.  T.  Kidd  and  Siruble  &  Struble,  for  appellant 

McDuffie  &  Keenan,  for  appellee. 

Bishop,  J. —  At  the  time  of  the  transaction  in  question 
plaintiff  owned  and  resided  on  a  farm  of  one  hundred  and 
sixty  acres  situated  in  Plymouth  counly.  Defendant  also 
resided  in  said  county,  and  was  a  dealer  in  lands.  Among 
other  properties  he  owned  a  quarter  section  of  land  in  Hyde 
county,  S.  D.    In  August,  1903,  an  exchange  of  properties 
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was  made  between  these  parties ;  defendant  taking  the  farm 
of  plaintiff  at  $56  per  acre,  and  plaintiff  taking  the  Dakota 
land  at  $20  per  acre,  defendant  paying  the  difference  in  cash. 
It  is  the  present  contention  of  plaintiff  that,  to  induce  him  to 
make  such  exchange  of  properties,  defendant  falsely  and 
fraudulently  represented  to  him  that  the  Dakota  land  was 
worth  $20  per  acre,  and  that  such  land  was  then  in  the  hands 
of  a  real  estate  agent,  who  lived  in  a  town  nearby  the  land, 
for  sale  at  $22  per  acre;  further,  that  the  rental  value  of 
said  land  per  year  was  the  sum  of  $1  per  acre;  and  that  it 
would  rent  for  that  sum.  In  proof  of  the  falsity  of  such  rep- 
resentations, plaintiff  brought  forward  evidence  to  the  effect 
that  the  Dakota  lands  were  worth  not  to  exceed  $5  per  acre, 
and  that  the  rental  value  thereof  was  only  about  the  sum 
of  $15  per  year  for  the  entire  quarter  section.  It  was  also 
made  to  appear  that  defendant  was  familiar  with  said  lands, 
while  plaintiff  had  no  knowledge  in  respect  of  the  same, 
except  as  gained  from  the  statements  made  by  defendant. 
As  a  witness  on  his  own  behalf,  plaintiff  testified  to  repre- 
sentations made  by  defendant  as  alleged  in  his  petition.  He 
further  testified  that,  in  connection  with  the  negotiations, 
he  expressed  to  defendant  his  desire  to  get  his  money  invested 
where  it  would  bring  him  an  income  of  5  per  cent,  per  an- 
num, whereupon  defendant  offered  in  case  the  exchange  was 
made  to  take  a  lease  of  the  land  himself  for  a  period  of 
three  years  at  $1  per  acre.  And  it  appears  that,  upon  ihe 
trade  being  made,  defendant  did  take  such  a  lease  and  gave 
to  plaintiff  on  account  of  the  rent  three  notes  of  $160  each, 
payable  in  November  of  the  years  1904,  1905,  and  1906, 
respectively.  The  allegation  respecting  the  subject-matter 
thus  testified  to  in  particular  is  that  the  offer  by  defendant 
to  take  such  lease  was  intended  to  give  emphasis  to  his  false 
representation  as  to  the  value  of  said  land  and  as  to  the 
rental  value  thereof,  and  the  more  perfectly  to  deceive  and 
defraud  plaintiff. 

Counsel  for  appellee  defend  the  action  of  the  trial  court 


Sept.  1906]  Scott  v.  Bubnight.  509 

in  directing  a  verdict  upon  two  grounds:  (1)  The  claimed 
misrepresentations  were  matters  of  opinion  only,  and  not 
statements  of  facts  upon  which  fraud  can  be  predicated. 
(2)  Plaintiff  did  not  take  any  steps  nor  use  any  means  to 
ascertain  the  truth  of  the  statements  made,  although  he  had 
the  opportunity  to  do  so. 

I.     It  is  quite  true  as  a  general  rule  that  ^'  a  representa- 
tion which  merely  amounts  to  a  statement  of  opinion,  judg- 
ment^ probability  or  expectation    •     .     .     goes  for  nothing, 
though  it  may  not  be  true,  for  a  man  is  not 
sMMTATioN  AS    justificd  iu  pkciug  reliance  upon  it  "     Kerr 
submission       ou  Fraud  and  Mistakes,  82.     But,  when  rep- 

of  issue.  .  .  ^ 

resentations  shown  to  have  been  made  amount 
to  an  affirmation  of  the  existence  of  material  fact  conditions, 
quite  a  different  conclusion  may  be  dictated.  In  such  cases, 
if  the  affirmation  is  false,  is  calculated  to  deceive,  and  does 
deceive,  and  the  other  party  has  not  estopped  himself  by 
his  own  fault,  an  action  may  "be  maintained  to  recover  dam- 
ages actually  sustained.  As  illustrative  of  the  principle  in- 
volved, see  the  following  oases:  Brett  v.  Yan  Avken,  99 
Iowa,  553 ;  McOibbons  v.  Wilder,  78  Iowa,  535 ;  Mitchell  v. 
Moore,  24  Iowa,  394 ;  Schneider  v.  Schneider,  125  Iowa  1 ; 
Reeves  v.  Coming,  (C.  C.)  51  Fed.  774.  And  it  is  a  well- 
understood  doctrine  that  equity  is  not  bound  by  the  form  of 
words  used.  Accordingly  a  representation  which,  fairly  con- 
sidered, was  intended  to  disclose  a  material  fact  condition, 
may  be  actionable,  although  couched  in  the  form  of  an  opin- 
ion. Teachout  v.  Van  Hoesen,  76  Iowa,  113.  And  especi- 
ally is  this  true  where  the  purchaser  is  not  only  ignorant  in  re- 
^spect  of  conditions,  but  the  property  is  at  such  a  distance  as  to 
not  be  conveniently  accessible  to  personal  inquiry  and  inspec- 
tion. Bacon  v.  Frishie,  15  Hun  (N.  Y.)  26;  Parry  v. 
Parry,  80  Wis.  122  (48  N.  W.  654) ;  Wightman  v.  Tucker, 
50  III.  App.  75. 

Now,  here  the  properly  which  was  the  subject  of  the 
trade  was.  situated  in  another  state,  and  therefore  not  con- 
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veniently  accessible.  The  representations  were  that  it  was 
worth  $20  per  acre;  and  the  rental  was  5  per  cent  on  that 
sum,  or  $1  per  acre  —  that  it  would  rent  for  that  sum. 
These  representations  within  the  contemplation  of  the  jury 
may  well  have  been  accepted  as  amounting  to  a  fact  assertion 
that  lands  in  that  vicinity,  similarly  located  and  conditioned, 
were  being  held  and  selling  at  $20  per  acre,  and  were  being, 
rented  at  $1  per  acre.  And  in  view  of  the  fact,  established 
by  confession  upon  the  face  of  the  record  as  it  stands,  that 
the  representations  were  grossly  untrue,  it  is  not  altogether 
improbable  the  jury  may  have  been  moved  to  act  upon  the 
belief  that  the  proposal  by  defendant  to  take  a  lease  was  but 
an  artifice  made  use  of  by  him  upon  discovering  the  nature  of 
plaintiff's  desire  as  to  investments,  as  an  e£Scient  aid  to  the 
perpetration  of  a  fraud.  That  an  assertion  as  to  values  pro- 
fessed to  be  made  upon  knowledge  of  the  facts,  and  made  to 
one  known  to  be  ignorant  on  the  subject,  especially  where 
aided  by  an  artifice  well  calculated  to  deceive,  may  give  rise 
to  an  action  as  for  fraud  is  fairly  within  the  rule  of  the  cases 
cited.  See,  also,  the  following:  Adams  v.  Soule,  33  Vt. 
538;  OriiJing  v.  DiUer,  66  Hun,  633,  21  N.  Y.  Supp.  407; 
Kennar  v.  Harding,  85  111.  264  (28  Am.  Rep.  615)  ;  Bolds  v. 
Woods,  9  Ind.  App.  657  (36  N.  E.  933).  And  where  reason- 
able minds  may  differ  the  question  whether  fraud  has  been 
made  out  is  one  for  the  jury.  Davidson  v.  Vorse,  52  Iowa, 
384;  Oee  v.  Moss,  68  Iowa,  318;  Ladner  v.  Balsley,  103 
Iowa,  674. 

II.  Plaintiff  was  not  bound  at  his  peril  to  go  from  Iowa 
to  Dakota  to  ascertain  whether  or  not  defendant  had  told  him 
the  truth.  It  is  only  in  cases  where  the  means  of  knowledge 
is  equally  open  to  both  parties  that  the  vendee 
*•  livttt&te.*^  ^^  ^^  estate  incurs  peril  by  putting  himself 
in  the  hands  of  the  vendor.  McOibbons  v. 
Wilder,  78  Iowa,  531 ;  Bell  v.  Byerson,  11  Iowa,  233. 

We  conclude  that  the  case  should  have  gone  to  the  jury, 
and  that  such  may  obtain  the  judgment  must  be,  and  it  is, 
reversed. 
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E.  L,  Matteson,  Appellant  v.  B,  F.  Tucker,  Appellee. 

Surface   water:    drainage:    removal   of  obstructions:    burden   of 

1  PROOF.  One  may  protect  his  land  from  surface  water  diverted 
upon  it  by  artificial  means,  and  one  seeking  to  remove  an 
embankment  constructed  for  that  purpose,  on  the  ground  that 
it  obstructs  the  natural  flow  over  plaintiff's  land,  has  the 
burden  of  showing  that  his  is  the  dominant  estate  and  that, 
unobstructed,  the  surface  water  naturally  flows  from  his  land 
over  that  of  the  adjacent  owner.  Evidence  held  insufficient  to 
sustain  this  burden. 

Embankment:    right  to  maintain:    umitation.    Where  an   em- 

2  bankment  for  the  purpose  of  preventing  the  flow  of  surface 
water  over  one's  land  has  been  maintained  without  objection 
for  a  period  of  thirty  years,  equity  will  not  require  its  re- 
moval at  the  suit  of  the  adjacent  owner,  or  restrain  its  re- 
pair and  maintenance  at  the  original  height. 

Appeal  from  Lee  District   Court. —  Hon.  Hbnbt  Bank, 

Judge. 

Thukbday,  Apbil  5,  1906. 

Reiheabing  Denied  Wednesday,  Seftkmbeb  26,  1906. 

Action  in  equity  to  enjoin  the  defendant  from  building 
and  maintaining  upon  his  premises  a  certain  embankment  or 
dike.  The  material  facts  are  stated  in  the  petition.  There 
was  a  decree  dismissing  the  petition,  and  plaintiff  appeals. 
— Affirmed. 

D.  F.  Miller  and  Rerminghausen  &  Herminghavsen, 
for  appellant. 

T.  B,  Snyder,  for  appellee. 

Weaveobi,  J. —  The  plaintiff  and  defendant  are^  re- 
spectively, the  owners  of  the  N.  W.  ^4  and  the  S.  W.  ^4  of 
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section  4,  township  68,  range  3  in  Lee  counly,  Iowa.  The 
Skunk  river,  coming  from  the  northwest  di^onally  through 
section  33  in  to^vn8hip  69,  strikes  the  north  line  of  the  plain- 
tiff's farm  at  or  near  its  northeast  corner,  where  it  bends 
southward,  flowing  along  the  east  line  of  plaintiff's  said  land 
to  the  northeast  corner  of  the  land  owned  by  defendant,  at 
which  point  it  bends  again  to  the  east*  To  the  south  and 
west  of  the  river,  along  the  course  described,  is  a  large  area 
of  low  and  nearly  level  land,  which  includes  all  or  most  of 
the  tracts  owned  by  the  parties  to  this  controversy.  In  times 
of  high  water  much  of  this  land  is  naturally  subject  to  over- 
flow. The  deposits  of  sand  and  earth  from  the  overflowing 
waters,  being  more  abundant  and  heavier  near  the  parent 
stream,  have  had  the  effect,  in  places  at  least,  to  build  up  a 
natural  dike  or  embankment  along  its  banks,  with  the  result 
that,  when  the  water  has  reached  a  height  to  escape  over  this 
barrier  of  its  own  making,  it  tends  to  flow  inland  and  across 
the  bottoms,  until  it  is  taken  up  by  the  soil  or  enters  some 
branch  or  bayou  through  which  it  rejoins  the  principal  stream 
or  empties  into  the  Mississippi  below  its  junction  with  the 
Skunk  river.  Some  distance  to  the  southwest  of  both  parties 
hereto  is  a  waterway  known  as  Lost  creek.  Originally  it 
seems  to  have  been  a  sluggish  stream,  which,  on  reaching  the 
lower  flats,  lost  the  characteristics  of  a  water  course  and 
spread  its  waters  over  the  adjacent  lands.  To  relieve  this 
situation  a  ditch  had  been  constructed  across  the  flats  to  the 
Mississippi  river  below  the  mouth  of  the  Skunk  river,  thus 
extending  Lost  creek  to  an  outlet.  A  strip  or  depression 
some  twenty  to  thirty  rods  wide  and  slightly  lower  than  the 
land  on  either  side,  and  called  by  some  of  the  witnesses  a 
"  swale,"  extends  from  the  northeast  to  the  southwest  across 
the  lands  of  both  plaintiff  and  defendant  to  Lost  creek  on 
section  No.  8.  Whether  this  so-called  swale  slopes  to  the 
southwest  or  to  the  northeast  is  a  matter  of  considerable  dis- 
pute in  the  record.  Indeed,  if  it  is  to  be  conceded  that  all 
the  witnesses  who  have  been  familiar  with  the  premises  for 
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many  years  are  correct  ill  their  sworn  statemento,  we  shall 
be  forced  to  conclude  that  the  law  of  gravitation  is  of  uncer- 
tain influence  in  that  neighborhood,  and  that  water  will 
sometimes  flow  up  hilL  The  most  reasonable  conclusion  is 
that,  while  there  are  some  slight  differences  in  surface  eleva- 
tions, the  neighborhood,  as  a  whole,  is  so  nearly  at  a  conunon 
level  that  an  overflow  of  any  serious  proportions  coming  in 
from  any  direction  has  a  tendency  to  cover  the  entire  area. 
For  instance,  a  break  in  the  river  levee  on  the  north 
sends  its  waters  southward  across  the  lands  of  plaintiff  and  de- 
fendant, and  especially  along  the  so-called  swale  to  Lost 
creek ;  and,  on  the  other  hand,  in  times  of  freshet,  the  water 
from  the  river  to  the  east  and  south  sets  back  through  the 
ditch  above  mentioned  into  Lost  creek,  and  thence  northward 
over  the  same  swale.  The  accompanying  plat  is  quite  in- 
complete, but  may  assist  in  making  clear  some  of  the  princi- 
pal features  of  the  situation. 


In  this  litigation  the  claim  of  plaintiff  is  to  the  effect 
that  his  land  is  higher  than  that  of  defendant,  and,  by  reason 
of  such  situation,  the  surface  and  flood  waters  upon  his 
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premises  would^  if  unobstructed,  naturally  flow  upon  and 
across  the  premises  of  defendant,  but  tiiat  defendant,  in 
violation  of  such  right,  has  constructed  a  dike  or  levee  near 
the  partition  line,  by  which  the  water  is  set  back  and  de- 
tained upon  plaintiff's  said  land  to  his  injury.  The  daim 
is  denied  by  defendant,  who  alleges  that  the  dike  referred 
to  is  one  which  has  been  erected  and  maintained  for  twenty- 
five  years  or  more  without  objection,  and*that  the  waters, 
with  the  flow  of  which  it  is  charged  said  dike  interferes,  are 
not  such  as  flow  in  that  direction  under  natural  conditions, 
but  have  been  changed  and  diverted  from  their  natural  course 
by  human  agencies.  From  the  foregoing  statement  it  will 
be  readily  observed  that  the  difficult  questions  in  this  case 
are  those  of  fact.  A  large  number  of  witnesses  were  ex- 
amined on  either  side  in  the  court  below,  and  their  testimony 
in  complete  transcript,  as  well  as  in  abstract,  has  been  sent  up 
for  our  consideration.  The  record  is  entirely  too  great  to 
make  practicable  any  attempt  at  its  rehearsal  in  this  opinion, 
and  we  shall  confine  ourselves  to  stating,  as  briefiy  as  is 
practicable,  the  conclusions  at  which  we  have  arrived. 

I.  The  burden  is  on  the  appellant  to  show,  among  other 
things,  that  his  is  the  dominant  estate.  In  other  words,  he 
must  prove  that  his  land  in  its  natural  condition  is  relatively 
1.  SuH»ACB  higher  than  that  of  defendant,  so  that  the  for- 

w*?cmoCi°'  ^®^  ^11  ^  relieved  in  some  material  degree 
tion°^*iI?£n  of  his  burden  of  surface  water  by  permitting 
of  proof.  j|.g  iinregtricted  fiow  in  the  direction  of  the 
latter.  In  this  respect  we  think  he  has  not  made  a  dear  case. 
The  differences  in  levels  or  elevations  between  the  two  tracts 
is,  as  we  have  already  said,  by  no  means  marked,  and,  even  if 
we  should  find  that  these  slight  differences  are  in  his  favor, 
we  should  be  compelled  to  say.  there  is  no  sufficient  showing 
that  the  waters  naturally  flowing  from  or  across  his  land  are 
set  back  thereon  by  the  appellee's  dike  or  levee.  Indeed,  it 
is  hardly  too  much  to  say  that  natural  conditions  affecting 
the  inroads  of  water  upon  these  lands  and  their  esoape  there- 
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from  no  longer  exist  From  an  early  day  in  the  settlement 
of  the  neighborhood,  property  owners  have  been  engaged  in 
promoting  and  perfecting  various  improvements  looking  to 
the  reclamation  and  protection  of  these  low  lands.  Some 
of  these  improvements,  including  a  levee  along  the  southwest 
bank  of  Skunk  river  in  front  of  the  lands  now  under  consider- 
ation, have  been  erected  by  the  united  and  common  effort  of 
the  people  interested.  Other  levees  have  been  built  and 
ditches  excavated  as  matters  of  private  enterprise  by  indi- 
vidual proprietors,  each  upon  his  own  land.  Highway  grades 
have  been  thrown  up  in  different  directions.  A  railway 
grade  extends  from  southwest  to  northeast  a  little  west  of  the 
lands  of  the  parties  to  this  action,  interfering  to  a  greater 
or  less  degree  with  the  natural  flow  and  spread  of  overflow 
waters.  Some  thirty  years  ago  there  was  constructed  upon 
the  land  of  appellee  a  levee  about  three  feet  in  height,  ex- 
tending from  the  river  levee  west  along  the  boundary  of  said 
land  and  the  land  of  the  appellant  about  forty-five  rods  to 
the  eastern  margin  of  the  swale,  thence  southwesterly  along 
the  east  side  of  the  swale  to  a  union  with  another  levee  con- 
structed by  other  parties,  making  a  continuous  structure  to  a 
terminus  at  a  sand  ridge  near  the  southeast  comer  of  the 
section.  It  is  this  levee  of  which  appellant  complains.  The 
evidence  tends  fairly  to  show  that  the  effect  of  all  the  im- 
provements referred  to,  and  especially  of  the  railway  and 
highway  grades,  and  of  a  ditch  dug  by  the  appellant  from  the 
railway  south  to  his  boundary  line  and  near  the  defendant's 
levee,  thence  east  toward  the  river,  has  been  such  that,  in  times 
of  flood,  more  water  is  sent  in  the  direction  of  appellee's  land 
than  would  be  the  case  under  natural  conditions.  This  is 
also  true  of  the  waters  coming  from  the  south  through  the 
ditch  connecting  the  river  and  Lost  creek  and  thence  north 
through  the  swale.  Against  this  danger  of  injury  from  the 
artificial  conditions  by  which  his  lands  are  affected,  we  think 
the  appellee  has  a  right  to  protect  his  premises.     Under  tlie 
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strict  rule  of  the  oommon  law  there  could  be  no  question  as 
to  this  right.     Gk)uld  on  Waters,  sections  263-265. 

By  the  civil  law,  however,  where  two  adjacent  tracts  of 
land  are  not  of  a  common  elevation,  the  lower  estate  owes  a 
servitude  to  the  upper  to  receive  all  the  natural  drainage  in 
its  direction,  and  the  lower  cannot  reject,  nor  can  the  upper 
withhold,  the  supply,  except  as  this  obligation  may  be 
modified  by  the  reasonable  demands  of  good  husbandry. 
Martin  v.  Jett,  12  La.  601  (32  Am.  Dec.  120) ;  Adams  v. 
Harrison,  4  La.  Ann.  165 ;  Butler  v.  Peck,  16  Ohio  St  334 
(88  Am.  Dec.  452) ;  Livingston  v.  McDonald,  21  Iowa,  160. 
This  court  has  never  adopted  either  rule  in  its  entirety, 
though  the  general  principle  of  the  civil  law  in  this  respect, 
and  especially  as  applied  to  rural  lands  has  frequently  been 
approved.  Livingston  v.  McDonald,  supra;  Vannest  v. 
Fleming,  79  Iowa,  641 ;  Wharton  v.  Stevens,  84  Iowa,  107 ; 
Brown  v,  Armstrong,  127  Iowa,  175;  Keck  v.  Vengliause, 
127  Iowa,  529.  It  has  never  been  held  that,  in  addition  to 
the  burden  of  natural  drainage,  the  lower  proprietor  is  re- 
quired to  receive  the  drainage  diverted  in  his  direction  by 
artificial  means  or  agencies,  in  the  absence  of  circumstances 
estopping  him  to  object  thereto.  Martin  v.  Jett,  12  La.  501 
(32  Am.  Dec.  120)  ;  Wheatley  v.  Baugh,  25  Pa.  528  (64  Am. 
Dec.  721)  ;  Livingston  v.  McDonald,  supra. 

While  it  is  a  matter  of  dispute  between  witnesses,  we 
think  the  record  fairly  shows  that  the  railway  embankment, 
above  referred  to,  serves  to  intercept  the#water  which,  mov- 
ing from  the  west,  would  naturally  escape  by  a  more  direct 
route  to  Lost  creek,  and  carry  it  northeast  where,  passing 
through  openings  or  culverts  in  the  railway  grade  to  the  ap- 
pellant's land,  it  spreads  again  to  the  southward.  Some  of 
these  waters  doubtless  reach  Lost  creek  by  way  of  the  swale, 
while  others  are  carried  by  appellant's  ditch  to  the  north 
line  of  appellee's  land,  and  thence  eastward.  This  theory 
is  not  only  supported  by  the  direct  testimony  of  the  ob- 
servers, but  finds  corroboration  in  the  fact  that,  after  the 
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construction  of  the  railroad,  appellant  or  his  immediate 
grantor  demanded  and  received  from  the  railway  company 
substantial  damages,  on  the  theory  that  the  embankment  was 
so  constructed  as  to  subject  his  land  to  an  unnatural  burden 
from  flood  and  overflow  waters.  From  the  circumstances 
mentioned,  and  others  we  cannot  extend  this  opinion  to  men- 
tion, we  are  inclined  to  the  view  that  the  levee  maintained 
by  tlie  appellee  does  not  operate  to  obstruct  the  natural  drain- 
age of  appellant's  land,  and  that  its  maintenance  affords  the 
latter  no  cause  of  action.  The  levee  complained  of  is  not 
thrown  across  the  course  of  the  swale,  and  we  think  that,  but 
for  the  unnatural  increase  of  the  floods  from  the  causes  al- 
ready referred  to,  it  would  cast  no  water  back  upon  the  ap- 
pellant. 

II.  Even  if  we  are  in  error  in  respect  to  some  of  the 
material  facts  involved  in  the  foregoing  discussion,  there  can 
be  no  doubt  that  the  maintenance  of  the  appellee's  levee  for 
2.  Embankment:  ^^^7  years  (three  times  the  period  prescribed 
^fnufn:  ^7  ^^^  Statute  of  limitations),  without  hind- 
hmiutions.  j-ancc  or  objection,  is  a  sufficient  defense  to  an 
action  for  its  condemnation  and  removal.  Brown  v.  Arm- 
strong, 127  Iowa,  175.  This  proposition  is  not  seriously 
disputed  by  the  appellant,  but  it  is  alleged  and  urged  that,  at 
the  time  this  action  was  instituted,  appellee  was  intending, 
and  had  in  fact  begun,  to  materially  increase  the  height  of 
the  levee.  Assuming,  for  the  purposes  of  the  case,  that  ap- 
pellee has  no  legal  right  to  materially  increase  the  height  of 
the  levee,  the  evidence  is  insufficient  to  prove  any  attempt  or 
purpose  on  Ms  part  so  to  do.  It  appears  that  after  an  over- 
flow, shortly  before  this  action  was  begun,  appellee  did  un- 
dertake to  repair  his  levee  at  or  near  the  east  terminus,  and 
for  a  distance  of  some  twenty-five  yards  threw  up  fresh  earth 
upon  the  embankment  to  the  depth  of  several  inches.  He 
states  his  purpose  to  have  been  no  more  than  to  restore  the 
embankment,  which  had  there  been  worn  away,  to  its  original 
proportions,  and  we  find  nothing  in  the  record  to  justify  us 
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in  saying  that  his  explanation  is  not  candid  and  truthful. 
The  only  item  of  testimony  to  the  contrary  is  the  assertion  of 
one  witness  that  appellee  threatened  to  "  make  Matteson's 
house  swim  " ;  but,  as  this  is  explicitly  denied,  we  are  not  dis- 
posed to  regard  the  alleged  incident  as  of-  controlling  im- 
portance. There  can  be  no  question  that,  if  we  are  right  in 
holding  the  levee  as  originally  built  is  not  an  actionable  in- 
fringement upon  the  appellant's  rights,  no  obligation  rests 
upon  appellee  to  permit  the  embankment  to  settle  and  wear 
away  under  the  influence  of  the  elements,  thereby  decreasing 
from  year  to  year  the  protection  it  affords  him ;  but  he  may 
lawfully  repair  and  rebuild  it  as  the  occasion  may  require, 
without  exposing  himself  to  interference  by  a  court  of  equity. 
Brown  v.  Armstrong,  supra.  In  our  judgment  this  right  was 
not  exceeded  by  the  appellee. 

The  trial  court  had  the  witnesses  before  it,  and  gave  to 
the  case  long  and  patient  consideration ;  and,  after  a  thorough 
investigation  of  the  record  as  presented  on  appeal,  we  are 
satisfied  with  the  conclusion  there  announced. 

The  decree  is  affirmed. 


W.  O.  McEleoy,  Receiver  of  the  Bank  of  Colfax,  Appellee, 
V.  H.  B.  Allfree,  Administrator  of  the-  Estate  of 
George  D.  Wood,  Deceased,  Appellant 

Evidence:    transactions   with   a   decedent.    In   a   proceeding   to 

1  establish  against  the  estate  of  a  deceased  bank  official  a  claim 
for  funds  of  the  bank  misappropriated  by  decedent  and  an- 
other person,  and  for  which  notes  of  such  other  person  alone 
were  taken  payable  to  the  bank,  the  maker  thereof  is  held  to 
have  been  an  incompetent  witness  to  the  transactions  with 
decedent,  under  Code,  Section  4604. 

Estates  of  decedents:    claims:    evidence.    In  an  action  to  estab- 

2  lish  a  claim  against  the  estate  of  a  deceased  bank  official,  for 
funds  of  the  bank  misappropriated  by  him,  the  evidence  is  held 
sufficient  to  authorize  the  allowance  of  the  claim. 
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Partnenhip:    marshalling  of  assets:    rights  of  firm   creditors. 
3    Where  one  member  of  a  banking  lirm  fraudulently  appropri- 
ates funds  of  the  bank,  the  doctrine  of  marshalling  of  assets 
has  no  application,  and  his  private  creditors  have  no  prefer- 
ence over  the  crditors  of  the  firm  of  which  he  was  a  member. 

Appeal  from  Jasper  District  Court. —  Hon.  Byeow  W.  Pkbeh 

TON,  Judge. 

Wednesday,  June  13,  1906. 

RSHEABINO  DeO^IED  ThUBSDAY,    SEPTEMBER  27,    1906. 

This  is  a  proceeding  in  probate  for  the  allowance  of  a 
claim  against  the  estate  of  George  D.  Wood,  deceased.  De- 
fendant answered  by  a  general  deniaL  The  trial  court  al- 
lowed the  claim  in  full,  and  defendant  appeals. —  Affirmed. 

Henry  SUwold  and  Dudley  &  Coffin,  for  appellant 

McElroy  &  Cox  and  Carr,  Hewitt,  Parker  &  Wright, 
for  appellee. 

Deemeb,  J. —  George  D.  Wood  before  his  death  was  the 
cashier  of  and  had  the  exclusive  management  of  what  was 
known  as  the  "  Bank  of  Colfax,"  a  co-partnership  composed 
of  Geoi^  D.  Wood  and  Alexander  Wood,  engaged  in  the 
banking  business  at  the  town  of  Colfax.  Plaintiff  is  the  re- 
ceiver of  the  co-partnership ;  and  defendant,  the  administra- 
tor of  George  D.  Wood's  estate.  It  is  claimed  that  George  D. 
Wood,  while  acting  as  cashier  and  managing  officer  of  the 
partnership,  which  we  Aall  hereafter  call  the  bank,  wrong- 
fully, fraudulently,  carelessly,  and  negligently,  without  the 
consent  of  his  partner,  and  in  excess  of  his  authority,  with- 
drew from  said  bank  more  than  $100,000  in  money,  which 
was  used  by  him  and  one  Fellows  in  grain  speculation  and 
converted  to  his  and  their  own  use ;  that  notes  for  the  amount 
or  a  part  thereof  were  taken  from  Fellows  who  was  then  as 
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now  insolvent,  which  was  well  known  to  the  cashier,  and 
that  by  reason  of  said  wrong,  fraud,  and  conversion,  plaintiff 
is  entitled  to  have  the  amount  withdrawn  established  as  a 
claim  against  decedent's  estate.  It  is  further  claimed  that 
deceased  purchased  shares  of  stock  for  the  bank  from  Fellows 
for  the  sum  of  $3,500,  and  that  he  caused  the  amount  paid 
therefor  to  be  entered  upon  the  books  of  the  bank  as  $5,000, 
and  wrongfully  took  and  converted  of  the  assets  of  the  bank 
the  sum  of  $1,500.  It  is  admitted  that  Fellows  executed 
seventeen  notes  to  the  bank,  aggregating  more  than  $87,000, 
and  it  is  claimed  by  plaintiff  that  these  were  not  executed  in 
good  faith  but  for  the  purpose  of  covering  up  Wood's  pecu- 
lations and  speculations.  The  trial  court  allowed,  practically 
the  full  amount  of  plaintiff's  claim,  and  this  appeal  followed. 
I.  Three  propositions  are  now  relied  upon  for  a  reversal. 
The  first  is  that  Fellows,  who  was  a  witness  for  plaintiff,  was 
and  is  an  incompetent  one  under  section  4604  of  the  Code, 
1.  Evidence:  ^^^  ^^  rcasou  that  he  was  interested  in  the 
wfthT*^"*"**  event  of  the  suit,  which  is  against  Wood's  ad- 
dccedent.  ministrator,  and  cannot,  therefore,  be  heard  to 
give  testimony  as  to  any  personal  transaction  or  communica- 
tion with  said  Wood,  who  is  now  deceased ;  second,  that  with- 
out Fellows'  testimony  there  is  not  sufficient  to  justify  the 
establishment  of  the  claim ;  third,  that  there  should  be  a  mar- 
shaling of  the  assets  of  the  Wood  estate,  and  his  private 
creditors  should  be  preferred  over  those  of  the  creditors  of 
the  firm  of  which  he  was  a  member.  As  Fellows  alone  made 
notes  to  the  bank  for  money,  which  it  is  claimed  was  ab- 
stracted by  Wood,  it  is  mainfest  that  he  is  interested  in  hav- 
ing the  amount  thereof  allowed  against  Wood's  estate.  No 
amount  of  argument  can  add  anything  to  the  mere  statement 
of  the  proposition.  But  see  Curd  v.  Weisser,  120  Iowa,  743 ; 
Benton  Co.  Bank  v.  Strand,  106  Iowa,  606;  Campbell  t?. 
Cole,  89  Iowa,  213;  OiesecJce  v.  Seevers,  85  Iowa,  688; 
Wormlley  v.  Hamburg,  40  Iowa,  25 ;  Martin  v.  Shannon,  92 
Iowa,  377.     Fellows'  testimony  was  taken  subject  to  objeo- 
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tion,  and  no  further  ruling  was  ever  called  for  or  made  by 
the  trial  court ;  hence  there  is  nothing  to  consider  upon  this 
proposition,  save  the  second  point  relied  upon  by  appellant  to 
the  effect  that  without  Fellows'  testimony  there  is  not  enough 
to  establish  plaintiffs  claim.  That  is  a  question  of  fact,  pure 
and  simple. 

II.  It  appears  that  Wood,  the  cashier,  died  by  his  own 
hand  at  a  time  when  the  bank  was  found  to  be  insolvent.     A 
receiver  was  appointed  for  the  bank  and  this  receiver  dis- 
2  Estates  OF        covcrcd,  in  goiug  over  the  assets,  the  Fellows 
^cSm*"«vi.     notes.     At  the  time  these  notes  were  made  Fel- 
dcnce.  Jq,^^  ^^g  jjQ|.  ^QYih  to  cxcced  $5,000.     No  se- 

curity was  taken  from  Fellows  for  this  large  amount  of  his 
paper.  Alexander  Wood  had  no  knowledge  of  the  Fellows 
notes  until  after  the  receiver  had  been  appointed  and  the 
cashier.  Wood,  did  everything  he  could  to  conceal  them,  not 
only  from  his  partner  but  from  others.  They  were  not  kept 
with  the  other  assets  of  the  bank.  The  cashier  was  speculat- 
ing upon  the  board  of  trade,  evidently  in  Fellows'  name,  for 
when  drafts  came  from  conunission  merchants  of  Chicago 
drawn  upon  Fellows,  he  (Wood)  would  pay  them.  The  Fel- 
lows notes  were  kept  in  a  package  marked  "  George  D.  Wood, 
Personal,"  and  the  clerks  of  the  bank  were  instructed  not  to 
let  Alex.  Wood  look  into  the  matter  of  these  notes.  At  one 
time  when  the  cashier  was  about  to  go  away  for  awhile  he  in- 
structed his  clerks  not  to  allow  any  drafts  on  Fellows  to  go  to 
protest,  that  he  had  looked  into  the  matter  and  thought  there 
would  be  no  drafts  upon  him  during  his  (Wood's)  absence. 
Fellows  had  some  actual  business  relations  with  the  bank,  but 
in  each  instance  security  was  demanded  and  received  for  bona 
fide  loans.  After  the  cashier  had  paid  these  drafts  by  com- 
mission men,  or  brokers,  of  the  city  of  Chicago,  Fellows 
would  go  to  the  bank  and  sign  notes  for  the  full  amount  there- 
of. ISTo  money  was  received  from  or  paid  out  by  Fellows. 
All  this  was  done  by  Geo.  D.  Wood.  At  one  time  Wood 
stated  to  an  employe,  in  response  to  an  inquiry  as  to  whether 
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he  was  to  pay  any  more  of  the  Fellows*  drafts,  that  "he 
guessed  he  would  have  to."  When  Alex.  Wood  visited  Col- 
fax, George  D.  Wood  would  keep  him  away  from  the  bank, 
and  the  employes  were  instructed  not  to  let  him  go  over  the 
books.  At  one  time  the  cashier  wrote  this  significant  letter 
to  FeDows :  "  Put  on  stop  order  if  necessary."  At  another 
time  he  telegraphed  in  the  name  of  his  bank  to  a  commission 
house  in  Chicago,  "  Will  honor  draft  on  Henry  Fellows  to 
amount  of  $5,000."  Once  when  George  D.  Wood  was  in 
Chicago  he  telegraphed  an  employe  telling  him  to  take  his 
private  notes,  put  them  in  an  envelope,  and  place  them  in  the 
bottom  of  the  safe,  marked,  "  Private  papers  of  George  D. 
Wood."  This  was  done  because  Geo.  D.  thought  his  partner 
might  be  coming,  and  was  in  anticipation  of  his  visit  to  the 
bank.  This  is  practically  all  the  testimony  in  the  case  save 
that  from  Fellows,  and  in  our  opinion  it  shows  not  only  the 
grossest  negligence  and  want  of  common  honesty,  but  a  de- 
liberate and  fraudulent  abstraction  of  the  moneys  of  the  bank 
without  the  consent  of  Alexander  Wood,  the  partner,  with 
deliberate  intent  to  deceive  and  defraud  him.  G^eorge  D. 
Wood,  if  alive,  should  be  held  liable  to  the  bank  for  the 
amount  of  money  paid  on  the  Fellows'  drafts  and  for  which 
the  notes  were  taken,  and  now  that  he  is  dead  the  amount 
thereof  should  be  established  as  a  claim  against  his  estate. 

III.  George  D.  Wood,  in  addition  to  being  liable  to  his 
individual  creditors,  was  also  liable*  to  the  creditors  of  the 
bank,  and  if  this  were  a  case  where  a  receiver  was  seeking  to 

establish  the  rights  of  firm  creditors  against 
marshaiiing'of  asscts  in  the  hauds  of  the  administrator  of 
of  firm  crcdi-  Gcorge  D.  Wood's  estate,  we  should  have  one 

for  application  of  the  doctrine  of  marshaling 
assets.  But  that  is  not  the  situation  here.  Were  the  bank 
a  going  concern  and  G^eo.  D.  Wood  alive,  he.  Wood,  would 
personally  owe  the  amount  of  his  abstractions  therefrom. 
This  would  not  be  a  partnership,  but  an  individual  liability 
although  indirectly  partnership  creditors  would  profit  there- 
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froifa;  It  is  the  liability  of  the  debtor  that  we  should  look  to 
in  order  to  determine  whether  or  not  the  doctrine  of  mar- 
shaling applies.  In  the  case  given  by  way  of  illustration, 
Wood's  liability  would  be  clearly  individual  and  not  because 
of  his  membership  in  the  banking  firm.  The  fact  that  Wood 
is  dead  and  that  the  bank  is  in  the  hands  of  a  receiver  does 
not  change  this  rule,  especially  where  fraud  is  established,  as 
in  this  case.  Here  the  recovery  is  against  Wood  or  his  es- 
tate because  of  his  personal  and  individual  liability  for  fraud 
and  the  doctrine  of  marshaling  does  not  apply. 

Counsel  for  defendant  have  cited  a  number  of  cases  in 
support  of  their  contention,  but  none  of  them  go  to  the  extent 
claimed.  Indeed  they  support  the  rule  here  announced.  It 
may  be  that  if  the  bank,  in  good  faith,  had  loaned  Gteo.  D. 
Wood  the  amount  of  money  which  he  fraudulently  abstracted, 
the  rule  contended  for  would  apply.  But  that  is  not  the 
situation  here.  The  testimony  plainly  shows  that  the  money 
was  not  only  negligently  and  carelessly,  but  fraudulently, 
taken  from  the  bank.  In  such  cases  no  court  of  respectability 
has  held  that  the  doctrine  of  marshaling  applies.  On  the 
contrary,  beginning  with  the  declaration  of  Lord  Thurlow  in 
Ex  parte  Lodge,  1  Ves.  Jr.  166,  and  of  Lord  Eldon  in  Ex 
parte  Harris,  1  Rose,  129,  and  ending  with  the  latest  authori- 
ties and  text-writers  upon  the  subject,  it  is  held  that  if  a 
managing  partner  fraudulently  abstracts  money  from  the 
firm,  the  firm  or  its  representative  may  share  with  his  indi- 
vidual creditors  in  his  estate  and  its  assets,  and  in  competition 
with  them.  Bates  on  Partnership,  vol.  2  (1st  Ed.)  section 
839.  And  it  is  not  necessary  to  show  that  the  individual 
private  estate  had  been  augumented  by  the  transaction.  In- 
deed some  of  the  cases  go  to  the  full  extent  of  holding  that, 
even  if  the  liability  be  contractual,  the  doctrine  of  marshaling 
does  not  apply.  Bird  v.  Bird,  77  Me.  499  (1  Atl.  455).  We 
need  not  go  to  that  extent  in  the  present  case.  It  is  enough 
for  us  to  hold  to  the  general  rule  that  when  one  member  of 
a  firm  fraudulently  abstracts  some  of  its  assets  a  representa- 
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tive  of  that  firm  may  share  pari  passu  with  the  individual 
creditors  of  the  delinquent  member.  Indeed  there  may  be 
eases  where  they  mighty  under  the  doctrine  of  constructive 
trust,  take  all. 

We  have  gone  over  the  record  with  care,  and  find  no 
error.     The  judgment  is  therefore  affirmed. 


|i3i    6^  Charles  JoUnson,  v.  T.  J.  Bebdo,  Appellant. 

Pleadings:    settlement  of  account:    burden  of  proof.    In  an  action 

1  for  an  accounting  a  defendant  pleading  a  general  settlement 
has  the  burden  of  proof  on  that  issue. 

Same.    A  general  denial  of  the  settlement  of  an  action  will  not 

2  permit  proof,  of  fraud  or  mutual  mistake  in  the  settlement; 
the  fraud  or  errors  relied  upon  must  be  pointed  out,  and  the 
party  seeking  to  avoid  the  settlement  has  the  burden  of  proof. 

Pleadings:    filing.    A  pleading  will  not  be  considered  filed  until 

3  a  memoranda  of  the  date  of  filing  has  been  entered  in  the 
appearance  docket,  although  the  cause  may  have  been  tried 
to  a  referee;  and  any  ruling  based  upon  a  pleading  not  so 
filed  is  erroneous. 

Appeal  from   Washington  District   Court. —  Hon.    B.   W. 
Pbeston,  Judge. 

Tuesday,  Habch  13,  1906. 

Beheabinq  Denied  Thubsdat,  Septembeb  27,  1906. 

Suit  for  an  accounting.  There  was  a  finding  and  judg- 
ment in  favor  of  the  plaintiff.  The  defendant  appeals. — 
Reversed. 

H.  M.  Eicher,  for  appellant. 

J.  J.  Kellogg  and  Henderson  &  Thome,  for  appellee. 
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Ladd,  J. —  The  plaintiff  was  a  tenant  on  defendant's 
farm  for  three  years,  commencing  March  1,  1896.  The  rent 
was  payable  in  cash,  and  payments- had  been  made  at  differ- 
ent times  during  the  term ;  but  no  settlement  was  had  prior  to 
March  1,  1899.  On  that  day  plaintiff  was  about  to  remove 
his  property  from  the  premises,  and  was  notified  by  defend- 
ant's agent  that  he  must  settle  before  doing  so.  Thereupon 
the  parties  met  at  the  ofiice  of  Squire  Rogers,  and  upon  his 
computation  there  was  found  to  be  due  defendant  $554.84, 
which  plaintiff  paid,  and  received  from  Rogers  a  receipt  in 
full.  Thereafter  he  submitted  the  papers  and  Rogers'  figures 
to  another,  who,  it  is  said,  discovered  errors  in  the  computa- 
tion, in  that  interest  had  been  computed  on  certain  rent  notes 
from  their  date,  instead  from  maturity ;  also  that  some  items 
had  been  omitted.  They  consulted  defendant  with  reference 
to  a  correction,  which  he  refused,  as  he  explained,  owing  to 
all  papers  had  at  the  settlement  not  being  produced,  but,  as 
told  by  plaintiff,  for  that  he  had  the  money  and  would  keep 
it.  Thereupon  this  action  was  begun.  Owing  to  circum- 
stances unnecessary  to  relate,  it  was  not  brought  on  for  hear- 
ing before  a  referee  duly  appointed  for  that  purpose  until 
October  15,  1903.  He  found  that  there  had  been  a  settle- 
ment between  the  parties,  but  that  through  mutual  mistake 
and  oversight  interest  had  been .  computed  on  certain  rent 
notes  from  date,  instead  of  from  maturity,  and  that  two  items, 
one  of  $90  and  another  of  $37.50,  had  not  been  credited  the 
plaintiff,  and  recommended  that  judgment  be  entered  for 
$174.80,  with  interest  at  6  per  cent,  per  annum  from  March 
1,  1899.  The  evidence  was  in  sharp  conflict,  but  the  district 
court  confirmed  the  report,  and  rendered  judgment  accord- 
ingly. 

I.  The  first  step  in  the  consideration  of  a  case,  either  at 
nisi  pruts  or  upon  appeal,  when  the  hearing  is  de  novo,  is  to 
ascertain  the  precise  issues  to  be  decided.  In  that  before  us 
the  petition  asked  for  an  accounting.  The  answer,  among 
other  things,   alleged  a  general   settlement.     This  was   an 
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afltenative  defense,  to  establish  which  the  burden  of  proof 
1.  Pleadimos:  ^^  ^^  *^®  defendant.  Orove  v.  Bush,  86 
r<!S!Str*bSJ.  ^owsi^  94.  The  reply  was  a  general  denial, 
denofiroof.  rpy^  merely  put  in  issue  the  fact  of  there 
having  been  a  settlement  such  as  alleged.  If  there  was  a 
general  settlement  between  the  parties,  it  is  presumed  to  have 
included  all  matters  of  difference  and  in  controversy  between 
them.  Tank  v.  Bohweder,  98  Iowa,  154 ;  WtUsan  Coal,  etc., 
Co.  V.  James,  72  Iowa,  184. 

But,  under  this  general  issue,  evidence  assailing  the 
validity  or  accuracy  of  the  settlement  was  not  admissible. 
To  impeach  a  settlement  because  of  errors  having  occurred 
through  mutual  mistake  or  on  the  groimd  of 
fraud,  these  matters  must  be  distinctly  al- 
leged, 8  Cyc  523.  Or,  as  said  in  Hunter  v.  Aldrich,  52 
Iowa,  442,  particular  errors  must  be  stated  and  proved. 
Thompson  v.  Maxwell,  74  Iowa,  416;  Stomne  v.  Hanford 
Produce  Co.,  108  Iowa,  137.  And  the  burden  of  proof  is  on 
the  party  thus  seeking  to  avoid  the  effect  of  a  settlement 
Tank  y.  Bohweder,  98  Iowa,  154.  If,  then,  there  were  no 
averments  of  mistake  or  fraud  in  the  settlement  contained, 
in  the  pleadings,  these  were  not  proper  matters  for  consider- 
ation by  the  referee  or  district  court 

II.  In  what  is  designated  a  supplemental  abstract,  an 
amendment  to  the  petition  is  set  out,  averring  certain  errors 
and  omissions  in  the  settlement  resulted  from  mutual  mis- 

3  pljadimos:       ^^^^>  ^^^  ^^^^  ^^  ^^^  ^^^^  ^^  December,  1904, 
^^»"«-  to  conform  the  pleadings  to  the  proof.     The 

motion  to  strike  this  additional  abstract  is  without  merit 
The  delay  in  filing  it  cannot  have  worked  any  prejudice. 
But  appellant  denies  its  contents,  and  says  that  no  such 
pleading  was  filed  or  is  a  part  of  the  record.  This  denial  was 
sustained  by  the  record,  showing  that  this  amendment  was 
not  marked  as  filed,  and  no  memorandum  concerning  it  was 
ever  entered  in  the  appearance  docket.  No  doubt  an  amend- 
ment to  the  petition,  and  in  response  thereto  an  amendment  to 
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the  answer,  were  prepared  and  were  presented  to  the  referee 
December  5,  .1904 ;  but  they  were  never  filed  with  the  clerk 
of  the  district  court,  nor  noted  as  filed  on  the  appearance 
docket,  and  for  this  reason  did  not  become  a  part  of  the  record 
in  the  case.  Section  291  of  the  Code  provides  that  "no 
pleading  of  any  description  shall  be  considered  as  filed  in  the 
cause  or  taken  from  the  clerk's  office  until  a.  memorandum  of 
the  date  of  filing  thereof  is  made  in  the  appearance  docket.^' 
In  the  absence  of  such  a  memorandum,  the  court  cannot  con- 
sider the  pleading  as  filed.  Padden  v.  Moore,  58  Iowa,  703 ; 
Nickson  v.  Blair,  59  Iowa,  531 ;  Winkleman  v.  Winkleman, 
79  Iowa,  319.  That  the  cause  was  heard  before  a  referee 
can  make  no  difference.  Such  officer  merely  stands  in  place 
of  the  court,  and  has  no  more  authority  than  a  judge  to  file 
papers.  Section  3738,  Code.  The  statute  points  out  how 
pleadings  shall  be  filed,  and  the  requirement  was  decided  in 
the  cited  cases  to  be  mandatory.  Nor  can  it  be  said  that  the 
trial  proceeded  on  the  theory  that  these  matters  were  in  issue. 
Appropriate  objections  were  made  to  all  evidence  introduced 
bearing  thereon,  and  the  purported  amendments  were  not 
presented  until  after  both  parties  had  rested,  though  leave 
was  subsequently  granted  to  introduce  additional  testimony. 
Possibly  the  referee  treated  them  as  filed.  His  findings  so 
indicate.  If  he  did  so,  it  was  error,  and  the  district  court 
should  have  sustained  objections  lodged  by  appellant  against 
the  findings  of  error  in  the  settlement  as  "  not  justified  by 
the  pleadings.'* 

III.  The  referee  found  that  there  had  been  a  settle- 
ment. The  district  court  approved  this  finding.  If  correct, 
the  petition  should  have  been  dismissed.  A  careful  examin- 
ation of  the  record  has  convinced  us  that  the  parties  did  have 
a  settlement  in  Squire  Rogers'  office,  which  both  supposed  to 
be  in  full  of  all  demands  of  the  one  against  the  other.  Un- 
fortunately the  justice  and  Dodds,  who  was  with  plaintiff 
when  the  amount  ascertained  was  paid,  died  before  the  hear- 
ing.    Plaintiff  testified  that  in  handing  the  money  to  the 
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justice  he  advised  him  that  he  did  so  as  temporary  security, 
and  that  the  justice  replied  that  any  errors  discovered  would 
be  corrected.  Vincent  was  present,  but  does  not  recall  this 
remark.  Even  if  Baily  and  defendant  are  mistaken  about 
being  there  at  that  time,  they  may  have  come  in  before  plain- 
tiff left;  and  they  as  well  as  Vincent,  testify  that  both  plain- 
tiff and  defendant  assented  that  the  payment  was  in  full  set- 
tlement of  the  accounts  between  them.  Some  weight  should 
be  given  to  the  referee's  conclusion  to  the  same  effect,  as  he 
heard  the  witnesses  testify.  The  finding  that  there  was  a 
full  settlement  of  mutual  accounts  between  the  parties  is  sus- 
tained by  the  evidence,  and  the  petition  should  have  been  dis- 
missed.—  Reversed. 
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139    3^  ^-  H*  Shebwood,  V.  The  Home  Savings  Bank,  Appellant. 

Local  custom:    pleading.    Where  a  local  custom  is  relied  upon  as 

1  forming  part  of  the  contract  upon  which  the  action  is  based 
it  must  be  pleaded  in  the  petition  and  not  in  the  reply  to  be 
of  avail;  but  where  the  custom  is  relied  upon  simply  as  evi- 
dence of  some  other  fact  in  issue  it  need  not  be    alleged. 

Banks  and  banking:    deposit  of  sureties:    nbcligence:    buiu)en  of 

2  PROOF.  In  an  action  against  a  bank  for  the  value  of  papers 
deposited  with  it  for  safe  keeping  the  allegations  and  proof 
of  the  deposit  and  breach  of  the  implied  contract  to  return 
the  same  make  a  prima  facie  case,  without  a  showing  of  the 
bank's  negligence  in  preserving  the  same  by  plaintiff;  but 
loss  notwithstanding  the  exercise  of  due  care  is  an  affirmative 
defense  on  which  the  bank  has  the  burden  of  proof. 

Same:    local  custom:    evidence.    In  an  action  for  the  value  of 

3  lost  securities  deposited  with  a  bank  for  safe  keeping,  evi- 
dence that  it  was  the  local  custom  of  banks  to  receive  and 
care  for  valuable  papers  of  customers  was  admissible,  on  the 
question  of  the  bank's  powers  and  the  cashier's  authority  to 
act  for  the  bank,  under  a  plea  that  the  securities  had  been 
misappropriated  by  the  cashier  without  fault  on  the  part  of 
the  bank. 

Submissioa  of  issue.    Where  there  is  a  dispute  in  the  evidence 

4  as  to  whether  valuable  securities  were  deposited  with  a  banK 
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for  safe  keeping,  or  left  with  the  cashier  personally,  the  issue 
should  be  submitted  to  the  jury. 

Savings  Banks:    special  deposits:   authority  of  cashier.    A  sav- 

5  ings  bank  has  authority  to  receive  special  deposits  of  valuable 
securities  for  safe  keeping,  and  when  a  cashier  is  held  out  to 
the  public  as  having  general  power  to  act  for  the  bank  in 
that  regard  and  has  for  some  time  exercised  such  power,  his 
acts  done  within  the  scope  of  his  authority  are  binding  upon 
the  bank. 

Deposit  of  securities:    case:  consideration.    A  bank  receiving  se- 

6  curities  for  safe  keeping  and  the  collection  of  interest  is  held 
to  an  exercise  of  such  care  in  preserving  the  same,  as  business 
men  of  prudence  would  exercise  in  keeping  property  of  like 
value  in  like  circumstances. 

Misappropriation   of   securities:    negligence   of   bank:    uability. 

7  Ordinarily  a  bank  is  not  responsible  for  the  act  of  its  man- 
aging officer  in  appropriating  to  his  own  use  a  gratuitous 
special  deposit,  but  where  the  bank  retains  in  the  position  one 
whom  it  knows  has  been  using  bank  funds  for  the  purpose  of 
private  speculation,  it  is  negligent  in  the  exercise  of  ordinary 
care  and  becomes  responsible  for  the  misappropriation. 

Instructions:    burden  of  proof.    An  instruction  which  simply  places 

8  upon  a  plaintiff  a  greater  burden  of  proof  than  the  law  re- 
quires is  not  prejudicial  to  the  defendant. 

Appeal  from  Hardin  District  Court. —  Hon.  J.  H.  Righasd, 

Judge. 

Thuhsday,  Septembeb  27,  1906. 

Action  for  value  of  note  and  mortgage  alleged  to  have 
been  deposited  with  defendant  for  safe-keeping.  From  judg- 
ment as  prayed  the  defendant  appeals. —  Affirmed. 

F.  M.  Williams  arid  Nagle  &  Nagle,  for  appellant. 

Tf .  L.  Weaver,  for  appellee. 

Ladd,  J. —  On  March  1,  1901,  James  F.  and  Adella 
Partlow  executed  to  Edwin  O.  Soule  a  note  for  $1,100,  pay- 
able ten  years  hence,  with  interest  at  the  rate  of  6  per  cent. 

Vol.  131  U.— 34 
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per  annuiD  covered  by  interest  coupons  attached,  and  this 
was  secured  by  a  mortgage  on  a  farm  of  eighty  acres  in  Mur- 
ray county,  Minn.,  subject  to  a  prior  mortgage,  of  $800. 
Soule  sold  this  note  and  mortgage  to  the  plaintiff  April  2, 
1902,  executing  an  assignment  of  the  mortgage.  The  papers 
were  delivered,  whereupon  plaintiff  handed  them  back,  say- 
ing that  he  had  '^  no  safe  place  to  keep  them,"  and  that  he 
would  ^^  leave  them  for  safe-keeping  and  for  them  to  collect 
the  interest"  This  occurred  at  the  place  of  business  of  the 
defendant  bank,  of  which  Soule  was  cashier.  Plaintiff  was 
credited  on  the  books  of  the  bank  with  $66,  the  amount  of 
the  coupon  falling  due  March  1,  1903,  on  the  16th  of  that 
month.  In  July  following  Soule,  without  the  knowledge 
or  consent  of  plaintiff,  transferred  the  papers  to  one  Bri^s, 
and  in  September  was  found  to  be  a  defaulter.  Shortly  af- 
terwards plaintiff  demanded  of  defendant  the  return  to  him 
of  the  note  and  mortgage,  and,  as  this  was  refused,  began  this 
action  for  the  value  of  the  papers. 

I.  Inquiry  was  made  of  several  witnesses  as  to  the  cus- 
tom of  the  several  banks  in  Iowa  Falls  with  reference  to  re- 
ceiving valuable  papers  of  their  patrons  for  safe-keeping. 
1.  Local  cuwom:   "^^^  evidence  was  received  over  objection,  and 
pleading.  exception  is  taken  to  the  ruling  (1)  because 

such  custom  was  not  pleaded,  (2)  knowledge  thereof  by  plain- 
tiff was  not  alleged,  and  (3)  the  custom  of  defendant  could 
not  be  shown  by  proving  that  of  other  banks  in  the  neighbor- 
hood. A  local  custom,  if  relied  upon  as  entering  into  and 
forming  a  part  of  a  contract,  must  be  pleaded.  Lindley  v. 
First  National  Bank,  76  Iowa,  629;  Eller  v.  Loomis,  106 
Iowa,  276.  And  it  must  have  been  known  to  the  parties  con- 
tracting. RindsJeoff  Bros.  v.  Barrett,  14  Iowa,  101 ;  Smith 
V.  Hess,  83  Iowa,  238 ;  Hughes  v.  Stanley,  45  Iowa,  622. 

But  it  is  not  claimed  in  this  case  that  the  custom  relied 
on  formed  any  part  of  the  agreement  In  the  petition  the 
delivery  of  the  papers  to  the  bank  is  alleged,  and  its  refusal 
to  surrender  the  same  when  demanded.     The  answer  denied 
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generally  these  allegations  and  specifically  averred  that  the 
transaction  was  with  Soule  personally ;  that  he  converted  the 
papers  to  his  own  use;  that  it  was  without  the  knowledge 
or  consent  of  defendant  and  in  excess  of  its  corporate  powers ; 
that  the  service  in  any  event  was  gratuitous,  and  defendant 
was  free  from  any  negligence  in  the  matter.  In  reply  the 
plaintiff  denied  the  contents  of  the  answer,  alleged  negligence 
on  the  part  of  defendant,  and  pleaded  that  it  was  the  custom 
of  defendant  and  the  banks  of  Iowa  Falls  to  receive  valuable 
papers  of  their  depositors  for  safe-keeping  and  to  collect  in- 
terest thereon  without  charge,  and  that,  aside  from  its  vo- 
cation of  a  savings  bank,  it  carried  on  a  general  banking  busi- 
ness similar  to  that  done  by  other  banks  in  Iowa  Falls. 
These  allegations  pertain  solely  to  the  defendant's  practice  or 
custom  in  the  transaction  of  business  as  bearing  on  the.power 
of  the  corporation  and  the  authority  of  the  cashier  to  bind  it 
in  receiving  the  papers  in  its  behalf,  put  in  issue  by  the 
answer,  and  not  to  the  terms  or  contents  of  the  implied  con- 
tract on  which  the  action  is  based.  As  contended,  the  cause 
of  action  must  be  asserted  in  the  petition.  This  appears  from 
Jones  V,  Marshall,  56  Iowa,  739,  where  malice  was  averred 
in  the  reply  only,  and  the  court  held  that  exemplary  damages 
should  not  have  been  allowed.  In  Harder  v.  Wright,  70 
Iowa,  42,  the  reply  set  up  an  entirely  different  cause  of  action 
than  that  contained  in  the  petition  and  recovery  thereon  was 
adjudged  to  be  erroneous;  the  court  saying:  "A  plaintiff 
is  not  permitted  to  plead  in  a  reply  matters  which  are  ma- 
terial only  to  the  cause  of  action  alleged  in  his  petition. 
Much  less  will  he  be  permitted  to  recover  on  a  distinct  cause 
of  action  which  is  only  in  his  reply."  In  Wilson  t?.  Harris 
Bros.,  68  Iowa,  443,  the  plaintiff  combined  his  response  to 
th^  counterclaim  and  an  amendment  to  the  petition  in  a 
pleading  denominated  a  reply,  and  the  court  held  that  as  the 
matters  were  pleaded  by  way  of  an  amendment  to  the  pe- 
tition the  mere  matter  of  form  had  been  waived  by  proceed- 
ing to  try  the  issues  raised  without  objection. 
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The  case  at  bar  is  to  be  distinguished  from  those  first 
cited,  in  that  no  new  claim  or  element  of  damage  is  asserted 
in  the  reply,  and  from  the  last,  in  that  the  local  custom  was 
not  alleged  by  way  of  amendment  to  the  petition.  The  pe- 
tition was  sufiicient  in  itself,  and  the  implied  contract  averred 
therein  was  not  added  to  nor  detracted  from  by  the  reply.  It 
merely  responded  to  the  defendant's  denial  of  power  to  re- 
ceive the  deposits  as  alleged  and  Soule's  authority  to  bind  it, 
and  on  these  issues  evidence  of  the  bank's  course  of  dealing 
and  of  any  local  custom  with  reference  thereto  had  a  direct 
bearing  and  was  admissible  had  no  reply  been  filed.  In  other 
words,  when  a  contract  is  made  with  reference  to  a  local 
custom  which  it  is  claimed  has  become  a  part  of  it,  such 
custom  should  be  alleged,  but  when  a  practice  or  custom  is  in- 
cidental merely,  and  is  relied  upon  only  as  evidence  of  some 
other  fact  put  in  issue,  there  is  no  more  occasion  for  assert- 
ing it  in  the  pleadings  than  any  other  evidence  relied  on  to 
make  out  a  case. 

II.  In  response  to  the  allegation  that  it  had  received 
the  securities  and  refused  to  deliver  them,  the  defendant 
pleaded,  among  other  things,  that  its  cashier  had  appropriated 
2.  Banks  and         ^®  papers,  and  that  they  have  been  lost  with- 

Josit  oTscofr.  o^t  negligence  on  the  part  of  the  defendant. 

gcncc:  "burden  To  this  the  plaintiff  replied,  averring  specific 
^'^ '  acts  of  negligence,  and  defendant  objected  on 
the  ground  that  it  was  not  alleged  in  the  petition.  This  was 
not  necessary.  The  action  was  not  one  sounding  in  tort,  but 
was  for  a  breach  of  contract ;  that  is,  on  the  ground  that  the 
bank  had  refused  to  deliver  the  papers  on  demand,  though  it 
had  received  them  upon  the  implied  promise  to  return  when 
called  for.  Prima  facie  the  defendant  was  liable  for  this 
breach  of  contract,  if  there  was  any,  and  could  excuse  itself 
therefrom  only  by  setting  up  the  loss  and  that  it  occurred  not- 
withstanding the  exercise  of  ordinary  care  on  its  part.  On 
this  issue  the  burden  of  proof  was  on  the  defendant,  and  it 
was  not  inciimlbent  on  the  plaintiff,  under  the  circumstances 


Sept.  1906]      Sheewood  v.  Savings  Bank.  533 

disclosed,  to  affirmatively  allege  negligence.  Tindall  v.  Mc- 
Carthy, 44  S.  C.  487  (22  S.  E.  731) ;  Green  v.  Sizer,  40 
Miss.  530.  The  evidence  may  have  been  introduced  out  of 
order,  but  this  was  not  made  a  ground  of  objection. 

III.  Evidence  of  the  local  custom  of  banks  in  Iowa 
Falls,  including  defendant,  with  reference  to  receiving  special 
deposits  of  valuable  papers  for  safe-keeping  and  also  of  the 

general  custom  of  like  banks,  was  received  over 
custom:  cvi-     objcctiou.     If  it  was  a  local  custom  of  banks 

to  receive  valuable  papers  and  the  officers  of 
defendant  knew  this  or  such  *was  the  general  custom,  knowl- 
edge of  which  is  to  be  presumed,  such  evidence  had  a  direct 
bearing  not  only  on  the  bank's  powers,  as  will  be  noted  later, 
but  on  Soule's  authority  as  well.  True  knowledge  of  the  lo- 
cal custom  was  not  shown.  This  might  have  been  a  ground 
for  striking  the  evidence  upon  failure  to  prove  such  knowl- 
edge, but  was  not  ground  for  its  exclusion  when  offered  for 
'  the  order  of  the  proof  was  discretionary  with  the  court 

IV.  Appellant  contends -that  there  was  no  evidence  that 
the  papers  were  received  by  the  bank.  The  plaintiff  testified 
that,  in  handing  them  to  the  cashier,  he  said  to  him,  "  I  would 
4.  Submission        ^GSLve  them  for  Safe-keeping  and  for  them  to 

OF  ISSUES.  collect  the  interest"  Soule  testified  that  he, 
referring  to  plaintiff,  "  asked  me  to  put  them  [the  papers]  in 
the  safe  and  keep  them  for  him  at  the  bank.  No  entry  was 
made  on  the  books  of  these  papers.  They  were  merely  left 
in  the  bank  for  safe-keeping."  This  transpired  at  the  bank's 
usual  place  of  business,  and  it  was  for  the  jury  to  say 
whether,  even  though  plaintiff  had  just  purchased  the  se- 
curity of  Soule,  the  deposit  was  with  the  bank  or  its  cashier 
personally. 

V.  The  evidence  was  in  conflict  as  to  whether  it  was  the 
custom  of  the  defendant  to  receive  securities  of  its  patrons 
for  safe-keeping.  This  being  so,  the  jury  might  have  found 
as  they  did,  that  the  custom  had  been  followed,  and  there- 
fore that  the  action  of  the  cashier  was  not  in  excess  of  his 
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authority.     The  directors  appear  to  have  given  little  atten- 

6.  Savings  banks:  ^011  to  the  management  of  the  bank,  but  to 

^^}  Author-  l^ave  intrusted  practically  everything  to  this 

ity  of  cashier,  ^gj^p^    gj^^j   ^j^^i-    j^^  ^j^   within   the   scope 

of  authority  which  might  have  been  conferred  would  seem 
to  be  binding  on  the  bank.  If  the  cashier  of  a  bank  is  per- 
mitted to  exercise  general  authority  with  respect  to  its  busi- 
ness for  a  considerable  time  —  in  other  words,  held  out  to  the 
public  as  having  authority  in  the  premises  —  the  bank  is 
bound  by  his  acts,  as  in  the  case  of  the  agent  of  any  other 
corporation  in  the  same  manner  as  if  the  authority  were  ex- 
pressly conferred.  Wing  v.  Commercial  &  Savings  Bank, 
103  Mich.  565  (61  N.  W.  1009)  ;  Fifth  Ward  Savings  Bank 
V.  Nat.  Bank,  48  N.  J.  Err.  &  App.  513  (7  Atl.  318) ;  Mar- 
tin V.  Webb,  110  U:  S.  7  (3  Sup.  Ct.  428,  28  L.  Ed.  49). 
Of  course,  this  is  on  condition  that  what  is  done  is  not  ultra 
vires,  A  savings  bank  is  not  prohibited  by  statute  from  re- 
ceiving special  deposits.  Section  1841  of  the  Code  provides 
that  "  Savings  banks  may  receive  on  deposit  the  savings  and 
funds  of  others,  preserve  and  invest  the  same,  pay  interest 
or  dividends  thereon,  and  transact  the  usual  business  of  such 
institutions,  but  shall  not  have  power  to  issue  bank  notes,  bills 
or  other  evidences  of  debt  for  circulation  as  money."  The 
term  "  funds,"  as  here  employed,  is  not  limited  to  money. 
It  is  used  in  connection  with  "  savings,"  and  was  evidently 
intended  to  include  notes,  bills,  stocks,  bonds,  and  other  se- 
curities appropriate  for  deposit  in  such  an  institution  and 
which  it  has  long  been  customary  to  leave  there  for  safe- 
keeping. In  Miller  v,  Bradish,  69  Iowa,  278,  the  word 
"  funds,"  in  a  statute  prohibiting  the  diversion  of  the 
"  funds,"  of  a  corporation  was  held  to  include  all  its  re- 
sources. In  Perry  v.  Hunter,  2  E.  I.  80,  this  word  was  said 
to  mean  money  and  securities,  more  especially  government 
securities.  See  U.  S.  Greve  (  D.  C.)  65  Fed.  490;  Has- 
brook  V.  Palmer,  11  Fed.  Cas.  766,  Ay  era  v.  Lawrence, 
59  N.  Y.  192. 
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Aside  from  this,  however,  the  power  to  "  transact  the  us- 
ual business  of  such  institutions  "  is  specifically  conferred, 
and  ever  since  the  decision  in  Foster  v.  Essex  Bank,  17  Mass. 
479  (9  Am.  Dec  168),  receiving  special  deposits  has  been 
deemed  appropriate  for  savings  banks.  True  such  institu- 
tions, under  the  statutes  of  this  state,  differ  radically  from 
savings  banks  as  originally  organized.  Instead  of  being 
controlled  by  disinterested  persons  and  the  profits  belong- 
ing to  the  depositors  as  formerly,  the  officers  represent  the 
bank  and  the  profits  accrue  to  the  benefit  of  the  stock- 
holders. See  Ackerihauser  v.  People's  Savings  Bank  (110 
Mich.  175)  (68  N.  W.  118.)  But  such  change  does  not 
go  to  the  nature  of  the  business  it  may  transact,  at  least 
to  that  in  question.  The  bank  had  its  option  to  under- 
take the  duty  of  receiving  valuable  papers  for  safe-keep- 
ing or  not,  and,  having  elected  to  do  so,  it  cannot  evade 
liability  for  any  default  on  its  part  in  the  performance  of 
that  duty  in  the  manner  exacted  by  law. 

VI.  The  appellee  contends  that  the  deposit  was  not 
gratuitous,  and  cites  authorities  to  the  effect  that  papers  left 
as  collateral  securities  or  for  collection  are  not  to  be  regarded 
6  Deposit  ot       ^  gratuitous  bailment    See  Kershaw  v.  Ladd, 

S^rciSid-    34  Or.  375  (56  Pac.  402,  44  L.  R  A.  236) ; 

cration.  Tkompson  V.  Bank  of  S.  C,  30  Am.  Dec. 

345;  Third  National  Bank  v.  Boyd,  44  Md.  47  (22  Am. 
Rep.  35) ;  Ouderkirk  v.  Central  National  Batik,  119  N".  Y. 
263,  (23  N.  E.  875).  See  1  Morse  on  Banks,  section  215. 
But  here  the  note  and  mortgage  was  deposited  for  safe-keep- 
ing, and  the  collection  of  interest  was  merely  incidental  and 
of  inconsiderable  advantage  to  the  bank.  In  a  somewhat 
similar  case  the  deposit  was  held  to  be  gratuitous.  Comp. 
V.  Carlisle  Deposit  Bank,  94  Pa.  409.  Nevertheless  an  in- 
stitution whose  avowed  object  is  to  make  money  cannot  be 
assumed  to  pursue  the  business  of  receiving  such  deposits 
save  for  some  anticipated  advantage  to  itself  and  the  drawing 
or  retaining  a  paying  business  furnishes  as  good  a  reason  as 
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though  direct  compensation  were  required.  Moreover,  enter- 
ing upon  such  an  undertaking  ought  to  be  deemed  a  good  con- 
sideration for  the  discharge  of  its  duties  in  a  proper  manner. 
See  1  Morse  Banks,  section  194. 

Most  of  the  authorities  are  to  the  effect  that  proof  of 
gross  negligence  is  essential  to  a  recovery  in  event  of  the  loss 
of  a  gratuitous  deposit.  A  classification  of  negligence  as 
"  slight,"  "  ordinary,"  and  "  gross  "  has  been  quite  gener- 
ally abandoned,  however,  and  the  more  rational  view  adopted 
that  any  want  of  ordinary  care  constitutes  actionable  negli- 
gence. See  Jerolman  v.  Railway,  108  Iowa,  177.  More  ap- 
propri<itely  the  measure  is  applied  to  the  care  exacted  or  duty 
imposed  or  undertaken.  Conceding  the  deposit  to  have  been 
gratutitous,  we  inquire  what  is  the  duty  of  a  bank  in  the 
care  of  bonds  or  other  papers  deposited  for  safe-keeping.  No 
one  would  contend  that  it  should  be  held  as  an  insurer.  On 
the  other  hand,  such  papers  are  left  with  banks  because  of 
their  special  facilities  "for  safely  keeping  them.  Their  duty 
is  to  be  measured  somewhat  by  their  situation,  and  it  is  exact- 
ing none  too  much  to  require  that  banks  accustomed  to  re- 
ceive such  deposits  exercise  that  care  which  business  men  of 
prudence  would  exercise  in  keeping  property  of  like  value 
in  like  circumstances.  Bank  v.  Zent,  38  Ohio  St.  105 ;  Gray 
V.  Merriam,  148  111.  187  (39  Am.  St.  Eep.  176,  32  L.  R.  A. 
772,  35  N.  E.  812) ;  Preston  v.  Prather,  137  U.  S.  604  (11 
Sup.  Ct.  162,  34  L.  Ed.  788.)  The  principle  is  well  stated  in 
the  last  case. 

No  one  taking  upon  himself  a  duty  for  another  without 
consideration  is  bound,  either  in  law  or  morals  to  do  more 
than  a  man  of  that  character  would  do  generally  for  himself 
under  like  conditions.  The  exercise  of  reasonable  care  is  in 
all  such  cases  the  dictate  of  good  faith.  An  utter  disregard 
of  the  property  of  the  bailor  would  be  an  act  of  bad  faith  to 
him.  But  what  will  constitute  such  reasonable  care  will  vary 
with  the  nature,  value,  and  situation  of  the  property,  the  gen- 
eral protection  afforded  by  the  police  of  the  commimity 
against  violence  and  crime,  and  the  bearing  of  surrounding 
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circumstances  upon  its  security.  The  care  usually  and  gener- 
ally deemed  necessary  in  the  community  for  the  security  of 
similar  property,  under  like  conditions,  would  be  required  of 
the  bailee  in  such  cases,  but  nothing  more.  The  general  doc- 
trine, as  stated  by  text  writers  and  in  judicial  decisions,  is 
that  gratuitous  bailees  of  another's  property  are  not  responsi- 
ble for  its  loss,  unless  guilty  of  gross  negligence  in  its  keep- 
ing. But  gross  negligence  in  such  cases  is  nothing  more  than 
a  failure  to  bestow  the  care  which  the  property  in  its  situa- 
tion demands.  The  omission  of  the  reasonable  care  required 
is  the  negligence  which  creates  the  liability;  and  whether 
this  exists  is  a  question  of  fact  for  the  jury  to  determine,  or 
by  the  court  where  a  jury  is  waived. 

The  depositor  knows,  of  course,  that  such  corporations 
necessarily  act  through  its  officers  and  agents,  who  have  super- 
vision of  all  the  property  within  its  keeping.  Ordinarily 
the  cashier  is  the  guardian  of  the  deposit  as  well  as  of  the 
securities  and  moneys  of  the  bank.  In  confinding  his  prop- 
erty with  the' banks,  he  contemplates  that  the  cashier  or  some 
other  agent  of  the  bank  shall  have  physical  control  of  the 
deposit  and  consents  thereto.  If,  then,  the  bank  has  selected 
such  oflBcer  or  agent  to  whom  this  duty  is  delegated  with  due 
regard  to  the  interest  intrusted  to  him,  and  has  not  retained 
him  under  circumstances  condemning  it  for  lack  of  common 
prudence  in  so  doing  and  the  deposit  is  lost  through  the 
defalcation  of  such  oflScer  or  agent,  the  risk  is  that  of  the 
depositor.  The  mere  loss  is  not  an  indication  of  bad  faitli 
on  the  part  of  the  bank,  for  it  also  has  confided  its  interest 
with  the  delinquent.  It  may  plead  that  it  did  not  know  nor 
have  reason  to  suspect  the  want  of  integrity  in  its  officers. 

Ordinarily  the  master  is  liable  for  every  wrong  commit- 
ted by  the  servant  which  is  within  the  scope  of  its  authority, 
and  it  is  sometimes  difficult  to  draw  the  line 
TioN  OF  funds:  between  acts  within  and  without  the  master's 
banks:  liabiii-  busiucss.  But  it  is  generally  held  that  the  act 
of  the  cashier  by  which  he  appropriates  to 
his  own  use  a  gratuitous  special  deposit  in  the  bank  is  not 
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an  act  within  the  bank's  business  or  within  the  scope  of  his 
employment.  The  custody  of  the  deposit  ordinarily  requires 
no  affirmative  act,  but  merely  continuance  of  possession  until 
the  return  is  demanded.  The  cashier  had  nothing  to  do  about 
the  matter  save  to  allow  the  note  and  mortgage  to  remain 
in  the  safe  and  collect  the  interest  thereon.  Consequently, 
in  taking  it  to  himself,  he  is  said  to  have  stepped  aside  from 
his  employment  to  do  an  act  for  his  own  personal  gain 
regardless  of  the  business  for  which  he  was  engaged. 
Such  an  act  was  not  for  the  bank,  nor  was  it  so  intended. 
He  represented  no  one  but  himself;  thereby  dissolving  any 
allegiance  to  his  employer,  and  assumed  a  position  adverse 
to  all  concerned.  He  was  a  stranger  from  without,  who  by 
robbery,  burglary,  or  stealth  deprives  the  bank  of  the  special 
deposit  For  the  reasons  these  authorities  hold  that  the  bank 
is  not  chargeable  for  such  loss  unless  due  to  its  negligence  in 
the  selection  or  continuance  of  the  cashier  in  its  employment. 
The  bank  cannot  be  said  to  have  stolen  when  there  is,  on  its 
own  part,  no  participation  in  the  theft,  in  appropriating,  or 
in  intent  to  appropriate  the  property.  Should  the  bank  de- 
rive some  advantage  from  the  act  of  the  servant's  specula- 
tion, a  different  question  would  arise.  Bank  v.  Dunbar,  118 
111.  625  (9  N.  E.  186);  Merchants'  National  Bank  v. 
OuilmaHin,  88  Ga,  797,  (15  S  E.  831,  17  L.  R.  A.  322)  ; 
First  National  Bank  v.  Ocean  National  Bank,  60  N.  Y. 
278,  (19  Am.  Eep.  181) ;  Gray  v.  Merriam,  148  111.  179, 
(35  N.  E.  810,  32  L.  R.  A.  769,  39  Am.  St.  Rep.  172); 
Preston  v.  Prather,  supra;  Foster  v.  Bank,  supra;  Scott  v. 
Bank,  72  Pa.  471  (13  Am.  Rep.  711.)  See  authorities  col- 
lected in  6  Cys.  518. 

The  instructions  to  the  jury  were  in  accordance  with 
these  views.  There  was  evidence  tending  to  show  that  the 
cashier  had  been  speculating  on  the  board  of  trade  in  Chi- 
cago through  local  agents,  since  1900,  also  that  he  had  been 
incurring  expenses  out  of  proportion  to  the  salary  of  $50  to 
$70  per  month  paid  by  the  defendant  and  also  that  drafts 
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on  the  Chicago  correspondent  of  the  bank  had  been  returned 
protested  a  year  previous  to  his  discharge  and  that  such  specu- 
lation was  known  to  part  of  the  directors ;  and  also  that  the 
protested  drafts  passed  through  the  hands  of  one  of  the 
directors.  The  testimony  of  some  of  the  directors  to  the 
contrary  merely  put  these  facts  in  issue  and  the  question 
as  to  whether  the  bank,  in  view  of  the  circumstances  dis- 
closed, was  negligent  in  retaining  Soule  as  cashier  in  charge 
of  the  bank  was  a  fair  question  for  the  jury.  In  support 
of  these  views  see  Scott  v.  National  Bank  of  Chester  Val- 
ley, supra;  Preston  v.  Prather,  supra;  Gray  v.  Merriam, 
supra;  Baltimore  Third  National  Bank  v.  Boyd,  44  Md. 
.47  (22  Am.  Kep.  35) ;  Ouderkirk  v.  Bank,  supra;  Martin 
V.  Webb,  110  U.  S.  7  (3  Sup.  Ct.  428,  28  L  Ed.  49) ;  Phil- 
lips V.  Bank,  140  N.  Y.  556  (35  K  E.  982,  23  L.  E.  A. 
588,  37  Am.  St.  Kep.  596) ;  Bank  v.  Hill,  148  Mo.  380 
(49  S.  W.  1012,  71  Am.  St.  Rep.  615);  Merchants'  Bank 
V.  Ouilmartin  93  Ga.,  503  (21  S.  E.  55,  44  Am.  St.  Rep. 
182.)  In  Scott  V.  National  Bank,  supra,  the  court  observed 
that  "  no  officer  in  a  bank,  engaged  in  stock  gambling,  can  be 
safely  trusted,  and  the  evidence  of  this  is  found  in  the  numer- 
ous defaulters  whose  speculations  have  been  discovered  to  be 
directly  traceable  to  this  species  of  gambling.  A  cashier, 
treasurer,  or  other  officer  having  the  custody  of  funds  thinks 
he  sees  a  desirable  speculation,  and  takes  the  funds  of  his 
institution,  hoping  to  return  them  instantly,  but  he  fails  in 
his  venture,  or  success  tempts  him  on ;  and  he  ventures  again 
to  retrieve  his  loss,  or  increase  his  gain,  and  again  and  again 
he  ventures.  Thus  the  first  step,  often  taken  without  a  crimi- 
nal intent,  is  the  fatal  step,  which  ends  in  ruin  to  himself 
and  to  those  whose  confidence  he  has  betrayed." 

VII.  In  the  sixth  instruction  the  jury  was  expressly 
required  to  find  that  it  had  been  the  custom  of  the  defendant 
bank  to  receive  special  deposits  for  safe-keeping.  That  it 
was  also  required  to  find  that  there  was  a  local  custom  in 
Iowa  Falls  and  among  banks  of  like  kind  generally  could 
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not  have  prejudiced  the   defendant.     It  merely   placed  a 
greater  burden   of  proof  upon   the  plaintiff 
*'  buScn*^'^''*'   than  the  law  required.     As  the  court  required 
o  proo .  ^  finding  that  it  was  the  custom  of  the  de- 

fendant to  receive  special  deposits,  it  was  not  material  that 
knowledge  of  the  local  custom  was  not  proven. 

The  record  is  without  prejudical  error,  and  the  judg- 
ment is  affirmed. 

Deemeb^  J. —  (concurring).  I  agree  to  the  conclusion 
reached  in  this  case,  but  am  not  entirely  satisfied  with  the 
reasons  given  therefor.  As  I  understand  it,  there  are  degrees 
of  care  in  all  cases  of  bailment ;  and  a  purely  gratuitous  bailee 
is  held  only  to  slight  care.  Jordan  v.  Reed,  1  Iowa,  135. 
I  doubt  if  the  bank  in  this  case  was  a  gratuitous  bailee.  In- 
deed, the  nature  of  its  business  to  my  mind  negatives  such 
an  idea ;  but,  however  this  may  be,  no  complaint  is  made  of 
the  instruction  on  this  point,  and  I  find  no  others  of  which 
appellant  may  justly  complain. 

Shebwin,  J. —  I  concur  with  the  view  expressed  by  Mr. 
Justice  Deemeb. 


131    640 
fl33      11 

131    540  John  P.  Swanson^  Appellee,  v  The  City  of  Ottumwa, 

et  ah,  Mayob  and  Aldebmen  of  said  City,  Appel- 
lees; Thomas  Lambebt  and  the  National,  Life  In- 
suBANOE  Co.,  o^  MoNTPiELEB,  Vbbmont,  Appellants. 

Cities  and  towns:  RAnjtoAD  aid:  bonds:  vaudity.  While  Chapter 
1  133,  Acts  of  the  Nineteenth  General  Assembly  empowered  a 
city  to  purchase  land  for  a  donation  to  a  railway  company  for 
depot  grounds,  it  failed  to  provide  for  the  creation  of  a  fund 
to  pay  therefor  and  hence  it  had  no  power  to  issue  negotiable 
bonds  on  that  account,  but  was  limited  to  the  issue  of  war- 
rants, or  other  non-negotiable  paper,  payable  out  of  its  gen- 
eral or  contingent  funds. 
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Same.    The  fact  that  a  city  was  authorized  to  refund  its  indebted- 

2  ness  and  that  it  could  have  issued  warrants  rather  than  ne- 
gotiable bonds  in  aid  of  a  railway  company  did  not  validate 
the  bonds  which  had  never  been  refunded. 

Municipal   bonds:    recovery    upon.    Where    negotiable    municipal 

3  bonds  are  issued  without  authority  they  are  void  and  no 
recovery  can  be  had  thereon  as  non-negotiable  instruments. 

Constitutional  law:    change  of  judicial  DEasioN:    impairment  of 

4  contracts,  a  change  of  judicial  decision  is  not  the  promulga- 
tion of  a  new  law  and  is  not  within  the  constitutional  provi- 
sion prohibiting  the  impairment  of  contract  obligations. 

Void  municipal  bonds:    quantum  meruit.    A  purchaser  of  munici- 

5  pal  bonds  which  are  void  for  want  of  statutory  authority  to 
issue  them  is  charged  with  notice  of  their  invalidity  and  can- 
not recover  on  the  quantum  meruit. 

Appeal  from  Wapello  District  Court. —  Hon.  F.  W.  Eichb-l- 
BEBGEB  and  M.  A.  Boberts^  Judges. 

Satukday,  Febbuary  10,  1906. 

Reheabing  denied  Thursday,  Septembeb  27,  1906. 

Suit  in  equity  to  enjoin  the  defendant  city,  its  officers 
and  agents,  from  paying  certain  bonds  or  the  interest  coupons 
therein,  or  from  appropriating  any  money  for  the  payment 
thereof.  Defendants  Lambert  and  the  National  Life  In- 
surance Company,  holders  of  said  bonds,  were  made 
parties,  and  as  to  them  the  relief  asked  was  that  they 
be  enjoined  from  presenting  the  same,  from  demanding 
or  receiving  anything  from  the  city  thereon,  and  that  the 
bonds  and  coupons  thereto  attached  be  canceled.  The  city 
and  its  officers  appeared,  confessed  the  allegations  of  the 
petition,  and  joined  with  plaintiff  in  his  prayer.  The 
holders  of  the  bonds  also  appeared,  admitted  their  pur- 
chase of  the  bonds  from  the  Chicago,  Ft.  Madison  &  Des 
Moines  Railroad  Company,  and  pleaded  that  they  pur- 
chased the  same  in  good  faith,  before  maturity,  and  without 
knowledge  of  any  defenses  thereto.     They  each  pleaded  the 
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validity  of  the  said  bonds,  and,  in  cross-petitions,  asked  judg- 
ment for  the  amount  due  thereon,  and  further  asked  that,  in 
the  event  the  bonds  were  held  invalid,  they  have  judgment 
against  the  city  for  the  amount  they  paid  the  railroad  com- 
pany for  said  bonds  as  for  money  had  and  received  for  its 
-use  and  benefit.  Plaintiff  and  the  city  each  demurred  to  the 
answer  and  cross-petitions  of  the  bondholders,  and  these  de- 
murrers were  sustained;  and,  the  bondholders  electing  to 
stand  on  their  pleadings,  decree  was  entered  against  them 
as  prayed  in  plaintiff's  petition.  Lambert  and  the  National 
Life  Insurance  Company  appeal    Affirmed. 

Fred  A.  Rowland,  Dillon  &  Hvhbard,  and  Lane  & 
Waterman,  for  appellant  National  Life  Ins.  Co.  Baker 
<&  Ball,  for  appellant  Lambert. 

Mitchell  &  Hunter,  for  appellee  Swanson.  3f.  (7.  OH- 
more,  for  appellee  city. 

Deemer,  J. — ^From  the  pleadings  we  extract  the  fol- 
lowing facts,  which  are  deemed  material  to  a  proper  determi- 
nation of  the  case : 

In  the  year  1893,  the  Chicago,  Ft.  Madison  &  Des 
Moines  Railroad  Company,  an  Iowa  corporation,  had  built 
and  was  operating  a  line  of  railroad  from  Ft.  Madison  to 
the  city  of  Ottumwa.  The  city  was  desirous  of  making  a 
donation  to  this  company  of  a  site  for  depot  grounds,  machine 
shops,  etc.,  under  chapter  133,  Acts  19th  Gen.  Assem.  The 
railway  company  had  already  selected  grounds  for  these 
purposes  at  a  much  lower  price  than  the  city  was  able  to 
do,  and  so  it  proposed  to  issue  bonds  directly  to  the  com- 
pany for  the  amount  it  had  agreed  to  pay  for  the  property 
it  desired  within  the  city  limits,  to  wit,  the  sum  of  $34,000 ; 
said  bonds  to  be  delivered  when  the  railroad  company  secured 
absolute  title  in  fee  to  the  land  desired  by  it  A  proposition 
of  this  kind  was  submitted  to  the  electors  at  a  special  elec- 
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tion,  and  was  carried.  Thereupon  in  due  course  the  city  exe- 
cuted and  delivered  to  the  railroad  company  $34,000  in  nego- 
tiable bonds  in  denominations  of  $1,000  each,  with  interest* 
coupons  attached.  The  bonds  were  issued  and  delivered  to 
the  railroad  company  June  8,  1893.  Ten  of  them  fell  due 
February  20,  1904,  ten  on  February  20,  1905,  and  the  re- 
maining fourteen  on  February  20,  1906.  These  bonds  bore 
interest  at  the  rate  of  5  per  cent,  payable  semiannually. 
After  receiving  these  bonds,  the  railway  company  negotiated 
them  before  maturity,  selling  thirty-two  of  them  to  the  Na- 
tional Life  Insurance  Company  and  one  to  Lambert.  The 
ownership  of  the  other  is  not  disclosed.  The  bondholders 
claim  that  these  bonds  were  regularly  and  properly  issued, 
that  they  are  good-faith  holders  thereof  before  maturity,  and 
that  in  any  event  they  are  entitled  to  judgment  against  the 
city  for  the  amount  they  paid  for  the  bonds.  On  the  other 
hand,  plaintiff  and  the  city  contend  that  the  city  had  no 
power  to  issue  negotiable  bonds  for  the  purpose  of  raising 
money  for  the  purchase  of  real  estate  to  be  donated  to  a  rail- 
way company,  that  in  no  event  could  it  issue  negotiable 
bonds,  that  such  bonds  were  and  are  void,  that  no  action  in 
any  form  can  be  based  thereon,  and  that  there  can  be  no  re- 
covery on  the  common  counts,  for  the  reason  that  the  city 
has  received  no  benefit  from  the  money  advanced  by  the 
bondholders.  Some  other  incidental  claims  are  made,  which 
will  be  noticed  as  we  proceed. 

The  authority  for  donating  land  or  bonds  to  a  railway 
company  is  found  in  chapter  183,  Acts  19th  General  Assem- 
bly, which  reads  as  follows: 

Section  i.  That  it  shall  be  lawful  for  any  incorpo- 
rated town  or  city  to  procure  for  the  purpose  of  donation, 
and  to  donate  to  any  railway  company  owning  a  line  of 
railway  in  operation  or  in  process  of  construction  in  such 
incorporated  town  or  city,  suflScient  land  for  depot  grounds, 
engine  houses,  and  machine  shops  for  the  construction  and 
repair  of  engines,  cars  and  other  machinery  necessary  to 
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the  convenient  use  and  operation  of  said  railroad.  Before 
such  donation  shall  be  made  or  appropriation  of  funds  to 
procure  land  for  such  purpose,  a  petition  shall  be  presented 
to  the  trustees  or  council  of  such  town  or  city,  asking  that 
such  donation  be  made,  and  limiting  the  sum  to  be  appro- 
priated for  that  purpose.  Upon  the  presentation  of  such 
petition  a  special  election  of  said  city  or  town  shall  be 
called.  On  the  ballots  used  at  such  an  election  shall  be 
printed  the  words  "  For  the  donation  "  and  "  Against  the 
donation,''  and  if  two-thirds  majority  of  the  qualified  elec- 
tors voting  at  such  election  shall  vote  for  the  donation,  said 
trustees  or  council  shall  determine  the  site  to  be  donated 
designating  the  boundaries  thereof,  and  the  amount  to  bo 
appropriated  in  procuring  said  site,  not  exceeding  the 
amount  named  in  the  said  petition;  and  may  in  the  name 
of  such  incorporated  town  or  city  procure  said  land  by 
purchase  or  by  payment  of  the  estimated  damages  in  case 
said  land  or  any  part  thereof  shall  be  taken  in  the  name 
of  such  railway  company  by  process  of  condemnation  for 
railway  purposes,  and  may  also  vacate  any  streets  and  al- 
leys within  the  boundaries  of  said  site  and  may  prescribe 
the  terms  and  conditions  and  limitations  upon  which  such 
grant  shall  be  made,  which  shall  be  binding  upon  the  rail- 
way company  accepting  such  donation:     Provided,  etc 

It  will  be  noticed,  first,  that  the  city  did  not  directly 
procure  any  land  for  the  purpose  of  donating  the  same  to  a 
railway  company,  nor  did  it  in  fact  make  any  such  donation. 
On  the  contrary,  it  issued,  delivered,  and  donated  its  nego- 
tiable bonds  to  the  railway  company.  Further,  it  will  be 
observed  that  the  statute  we  have  quoted  authorizes  cities  to 
procure  for  the  purpose  of  donating  and  to  donate  suflScient 
land,  etc.,  and  that  before  any  donation  shall  be  made  or  any 
appropriation  of  funds  determined  upon,  a  petition  shall  be 
presented  asking  that  such  donation  be  made,  an$l  limiting  the 
sum  to  be  appropriated  for  that  purpose.  And  in  the  event 
of  the  required  majority  being  cast  in  favor  pf  the  donation, 
the  city  may  procure  the  land  by  purchase  or  by  payment  of 
the  estimated  damages  in  the  event  condemnation  is  made. 
For  present  purposes  we  shall  assume  that  the  city  had  power 
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to  issue  some  form  of  obligation  directly  to  the  railway  com- 
pany in  lieu  of  the  donation  of  land,  and  our  first  inquiry 
shall  be  as  to  the  authority  of  the  city  to  incur  any  sort  of 
indebtedness  in  procuring  a  site  for  depot  grounds,  etc,  and 
second,  as  to  the  nature  of  the  obligations  it  may  issue. 

As  no  authority  is  expressed  by  this  statute  or  else- 
where for  any  additional  tax  to  meet  any  obligations  which 
may  be  incurred  for  depot  sites,  and  no  authority  is  given 

to  issue  negotiable  bonds  therefor,  there   is 

^*  ^i")J?i8r**raii.    much  rcasou  for  saying  that  land  so  procured 

bond8?*vaiidi-  by  a  city  must  be  paid  for  out  of  its  general 

funds,  and  that,  as  cities  are  now  supposed  to 
be  on  practically  a  cash  basis,  they  cannot  issue  any  form  of 
indebtedness  in  excess  of  their  current  revenues.  This  last 
proposition,  however,  is  not  argued  with  much  force,  and  is 
of  so  much  doubt  that  we  do  not,  at  this  time,  make  any  pro- 
nouncement thereon.  But  as  there  is  no  provision  whatever 
whereby  the  city  is  authorized  to  levy  any  tax  for  the  pur- 
pose of  meeting  any  indebtedness  it  may  incur  in  procuring 
a  depot  site,  and  no  special  fund  is  created  whereby  to  pay 
its  indebtedness,  it  must  follow  that  it  has  no  express  power 
to  do  more  than  issue  warrants  payable  out  of  its  general 
or  incidental  funds.  Morell  v.  Monticello,  138  U.  S.  673 
(11  Sup.  Ct.  441,  84  L.  Ed.  1069)  ;  Police  Jury  v.  Britton, 
15  Wall.  566  (21  L.  Ed  251) ;  Witter  v.  Board,  112  Iowa, 
380.  Under  the  Witter  case  we  shall  assume  that  the  city 
had  power  to  purchase  real  estate  for  the  purpose  of  donating 
it  to  the  railway  company,  and  that  in  so  doing  it  had  the 
right  to  create  an  indebtedness  therefor  which  did  not  exceed 
the  constitutional  limit.  See,  also,  Mullarkey  v.  Town,  19 
Iowa,  21 ;  Austin  v.  District,  51  Iowa,  102. 

But,  as  we  have  said,  it  had  no  express  power  to  bor- 
,  row  money  for  this  purpose,  and  no  autliority  to  issue  nego- 
tiable bonds  therefor.    The  implied  authority,  if  any,  was  to 
issue   warrants   or   other  nonnegotiable   instruments   recog- 
nized by  law  or  universal  custom;  that  is  to  say,  to  the 
Vou  131  lA.— 36 
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party  from  whom  it  purchased  the  land^  it  might  execute 
warrants  in  the  usual  form,  or  perhaps  nonnegotiable  prom- 
issory notes.  This  was  the  extent  of  its  implied  power. 
Even  where  power  to  borrow  money  is  expressly  given,  we 
have  held  that  there  is  no  implied  authority  to  issue  nego- 
tiable bonds  to  accomplish  that  end.  Heins  v.  Lincoln,  102 
Iowa,  77;  Clark  v.  City,  19  Iowa,  199;  Dively  v.  City,  21 
Iowa,  569;  Williamson  v.  City,  44  Iowa,  88;  Witter  v. 
Board,  supra.  This  case  is  even  stronger  than  some  of  those 
cited,  in  that  power  to  borrow  money  here  arises  by  impli- 
cation alone.  There  is  a  conflict  in  the  authorities  upon  the 
subject  we  are  now  discussing,  and  perhaps  the  numerical 
weight  is  against  out  position.  But,  aside  from  chance  re- 
marks in  City  v.  Weare,  59  Iowa,  98,  and  Hull  v.  Marshall 
County,  12  Iowa,  142,  which  are  explained  in  the  Witter  and 
Hines  cases,  we  have  consistently  adhered  to  the  rule  an- 
nounced. The  MuUarkey  case,  in  19  Iowa,  23,  .does  not  hold 
that  a  city  has  power  to  issue  negotiable  bonds  except  perhaps 
as  a  refunding  scheme.  The  script  or  notes  issued  originally 
in  that  case  were  not  in  the  form  of  bank  bills,  nor  were  they 
intended  to  circulate  as  money.  They  were,  as  we  under- 
stand it,  warrants ;  and  there  is  no  showing  that  the  refund- 
ing bonds  were  negotiable.  An  examination  of  the  Hull  case 
in  12  Iowa,  142,  will  show  that,  if  it  is  an  authority  for  any- 
thing, it  is  in  favor  of  appellee's  contention.  We  shall  in 
a  subsequent  paragraph  again  refer  to  these  decisions.. 

But  it  is  argued  that  as  the  city  had  the  right  to  refund 
its  indebtedness  under  chapter  15,  Acts  24th  Qeneral  Assem- 
bly, and  could  have  issued  warrants  in  payment  for  the  land, 
these  bonds  should  be  treated  as  valid.  This 
would  be  a  most  dangerous  doctrine  to  an- 
nounce. In  effect  it  means  this:  If  an  unauthorized  act 
may  be  ratified,  it  is  binding,  whether  ratified  or  not.  Suffice 
it  to  say,  the  city  has  never  refunded  nor  has  it  shown 
any  disposition  to  do  so,  and  the  cross-petition  is  based  upon 
invalid  bonds.     The  mere  fact  that  the  city  might  fund  its 
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indebtedness  and  issue  bonds  therefor  is  no  reason  why  these 
illegal  bonds  should  be  vitalized.  Moreover,  there  was  no 
outstanding  indebtedness  of  the  city,  evidenced  by  warrants, 
which  could  be  refunded  under  chapter  15,  Acts  24th  Gteneral 
Assembly.  The  city  had  not  executed  warrants  to  any  one, 
and  was  not  attempting  to  fund  its  indebtedness  when  it 
executed  the  bonds  in  question.  They  were  delivered  to  the 
railway  t!ompany  as  a  pure  gratuity.  The  cases  cited  by 
appellant  are  not  in  point  on  this  proposition. 

•    II.    Further,  it  is  argued  that  recovery  may  be  had  on 
these  bonds  as  nonnegotiable  instruments;  that  is  to  say,  it 
is  argued  that  the  court  may  disregard  the  words  of  negotia- 
bility and  enforce  the  instruments  as  if  they 
8.  Municipal        wcrc  Warrants  issued  by  the  city,  and  many 

bonds:  recov-  .       _  .     .  !■     i  • 

cry  upon.  cascs  Cited  are  m  support  of  this  proposition. 
The  cases  cited  are:  8i<yiix  City  v.  Weare, 
59  Iowa,  95 ;  Dively  v.  Cedar  Falls,  21  Iowa,  565 ;  Clark  v. 
Polk  County,  19  Iowa,  248 ;  Pacific  Company  v.  Clarksdale, 
74  Fed.  528  (20  C.  C.  A.  635.)  What  is  said  in  the  Weare 
Case  is  purely  obiter,  and  not  binding  upon  us.  In  the 
Dively  case  the  court  expressly  held  that  if  the  instrument 
issued  by  the  city  was  void  no  recovery  could  be  had  thereon ; 
and  in  the  same  case  it  is  said  that,  if  the  script  in  that 
case  was  issued  in  excess  of  authority,  that  was  a  complete 
defense  to  the  action.  There  is  no  holding  in  that  case  that 
recovery  could  be  had  on  the  script.  Our  rule  is  that  when 
municipal  bonds  are  executed  without  authority  they  are 
void,  and  no  recovery  can  be  had  thereon.  Hull  v.  Qounty, 
12  Iowa,  142;  McPherson  v.  Foster,  43  Iowa,  48;  Cham- 
herlain  v.  City,  19  Iowa,  395. 

The  great  weight  of  authority  in  this  coimtry  is  that, 
if  negotiable  paper  is  issued  without  authority  of  law,  no 
action  can  be  maintained  thereon  for  any  purpose.  Mayor 
V.  Ray,  19  Wall.  468  (22  L.  Ed.  164) ;  Menill  v.  Monti- 
ceUo,  138  U.  S.  673,  (11  Sup.  Ct.  441,  34  L.  Ed.  1069) ; 
Hedges  v.  Dixon  Co.,  150  U.  S.  182,  (14  Sup.  Ct  71,  37  L. 
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Ed.  1044)  ;  Dodge  v.  Memphis  (C.  C.)  Fed.  165.  The  only 
cases  to  the  contrary  seems  to  be  the  Weare  case,  supra,  and 
Pacific  Co.  V.  Clarksdale,  74  Fed.  528,  (20  C.  C.  A.  635.) 
But  what  is  said  in  each  is  pure  obiter,  as  an  examination 
will  show.  On  principle,  the  rule  we  have  announced  must 
be  correct.  Recovery,  if  had  upon  the  instrument,  must  be 
as  it  is  written ;  and,  if  void,  there  can  be  no  recovery  thereon. 
To  hold  otherwise  would  be  contrary  to  all  sound  notions  of 
law  and  procedure.  It  would  also  allow  one  to  strike  out 
the  illegal  and  void  part  of  an  indivisible  contract,  and  to 
recover  in  every  instance  upon  the  part  which  is  good.  It 
does  not  lie  in  the  mouth  of  the  holder  of  a  void  instrument 
to  say  that  he  will  strike  out  the  illegal  part,  and  insist 
only  upon  that  which  he  avers  to  be  legal.  If  the  law  were 
otherwise,  one  might  recover  upon  even  a  forged  instrument, 
or  one  illegal  in  part  which  is  indivisible  in  form  or  substance. 
Doubtless  there  are  many  cases,  upon  warrants  negotiable 
in  form,  wherein  recovery  has  been  allowed;  but  such  war- 
rants are  not  in  fact  negotiable,  and  words  of  negotiability 
are,  in  such  cases,  clearly  surplusage.  National  Bank  v.  Ind. 
DisL,  39  Iowa,  490;  Wall  v.  County,  103  IT.  S.  74,  (26  L. 
Ed.  430) ;  Clark  v.  Polk  Co.,  19  Iowa,  248 ;  Clark  v.  Des 
Moines,  19  Iowa,  200-290]  Keller  v.  Hicks,  22  Cal.  460,  (83 
Am.  Dec  78)  ;  Dana  v.  San  Francisco,  19  CaL  490. 

IIL    Again,  it  is  argued  that,  prior  to  the  decision  in 

the  Ileins  and  Witter  cases,  which  were  decided  after  the 

bonds  in  this  case  were  issued  and  delivered,  this  court  was 

committed  to  the  doctrine  that  a  city  might 

4.    COHSTITUTION-        .  ^•ril_J«  i  .1. 

ALLAw:  issue  negotiable  bonds  m  such  cases  as  this, 

change  in  ju-  .     ,  1     i  j  1 

diciai  decis-     and  that  to  now  hold  to  the  contrary  would  be 

ions:    impair-     .  .    1      •  t*      1  •        • 

ment  of  con-  m  Violation  of  the  constitutional  provision 
with  reference  to  the  impairment  of  the  obli- 
gations of  contracts.  Many  cases  are  cited  in  support  of 
this  contention,  although  none  of  them,  as  it  seems  to  us,  go 
so  far  as  to  hold  that  the  constitutional  limitation  applies  to 
a  judicial  decision,  unless  that  decision  be  the  construction 
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of  a  particular  statute,  under  which  the  bonds  or  contracts 
in  each  case  were  executed.  In  analyzing  the  various  cases 
on  this  subject  regard  must  be  had  to  the  tribunal  in  which 
they  arose.  If  the  case  originated  in  or  was  removed  to  the 
federal  court,  that  court  was  at  liberty  to  follow  such  decision 
of  the  state  court  as  it  saw  fit  to  adopt,  and  might,  of  course, 
consider  the  equities  of  the  particular  case  in  adopting  its 
rule.  The  federal  Supreme  Court  has,  in  many  cases  where 
there  has  been  a  change  of  view  by  the  state  court,  followed 
the  first  decision  of  that  court;  and  if  the  action  was  to  en- 
force contract  rights  the  United  States  courts  have  often  fol- 
lowed the  law  as  it  was  declared  by  the  state  court  when  the 
contract  was  entered  into.  In  other  words,  federal  courts, 
on  questions  of  general  law,  are  not  bound  by  state  court  de- 
cisions, and  may  adopt  such  rules  as  they  think  best,  sus- 
tained by  reason  and  authority.  They  have  also  at  times 
applied  a  sort  of  equitable  doctrine,  and  held  to  a  rule  which 
sustains  a  contract  legal  when  entered  into  according  to  the 
then  existing  decisions  of  the  state  court,  but  which  after- 
wards, on  further  reflection,  were  held  illegal  by  the  state 
court.  Los  Angeles  v.  Water  Co.,  177  U.  S.  558  (20  Sup. 
Ct.  736,  44  L.  Ed.  886) ;  Great  Southern  Co.  v.  Jones,  193 
U.  S.  532  (24  Sup.  Ct.  576,  48  L.  Ed.  778)  ;  National  Ass'n. 
V.  Brahan,  193  U.  S.  635,  (24  Sup.  Ct,  532,  48  L.  Ed.  823) 
and  case  cited.  Vide,  also  GelpecJce  v.  Dubuque,  1  Wall. 
(U.  S.)  175  (17  L.  Ed.  520) ;  Wade  v.  Travis  Co.,  19  Sup. 
Ct.  (U.  S.)  715  (43  L.  Ed.  1060).  If  the  case  goes  directly 
from  a  state  court  to  the  Supreme  Court  of  the  United  States, 
no  such  question  as  is  here  presented  arises,  for  a  change  of 
judicial  decision  is  not  a  law  impairing  the  obligations  of 
contracts.  National  Assn.  v.  Brahan,  193  U.  S.  635  (24 
Sup.  Ct.  532,  48  L.  Ed.  823,)  affirming  80  Miss.  407 
(31  South.  850,  57  L.  R  A.  793).  This  distinction  is  clearly 
pointed  out  in  Central  Land  Co.  v.  Laidley,  159  U.  S.  103 
(16  Sup.  Ct.  80,  40  L.  Ed.  91.)  See,  also  R.  B.  Co.  v. 
McClure,  10  Wall.  (U.  S.)  511  (19  L.  Ed.  997). 
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A  judicial  decision  is  not  a  law.  It  is  merely  evidence 
of  what  the  law  is,  and  a  change  of  decision  is  not  the  pro- 
mulgation of  a  new  law.  Hence  the  constitutional  provision 
does  not  apply  to  judicial  decisions.  Storrie  v.  Cortes,  90 
Tex.  Sup.  283  (38  S.  W.  154,  35  L.  R  A.  666) ;  Alferitz 
V.  Borgwardt,  126  CaL  201,  (58  Pac.  460)  ;  Ray  v.  Gas.  Co., 
138  Pa.  576  (20  Atl.  1065,  12  L.  R  A.  290,  21  Am.  St. 
Rep.  922.)  We  are  inclined  to  the  view  that  there  is  nothing 
in  the  Constitution  which  forbids  a  change  of  judicial  opin- 
ion, except  it  be  with  reference  to  a  particular  statute,  al- 
though we  must  confess  that  there  are  some  strong  cases  to 
the  contrary.  As  supporting  our  view,  see  Storrie  v.  Cortes, 
mpra;  Center  Twp.  v.  State,  150  Ind.  168  (49  K  E.  961)  ; 
Land  Co.  v.  Hotel,  134  N.  C.  397  (46  S.  E.  748). 

But  we  need  not  speculate  upon  this  proposition,  for 
there  are  only  two  cases  which  give  any  color  to  appellant's 
contention,  and  in  each  of  them  the  language  used  was  obiter. 
In  the  Weare  case,  there  was  a  collateral  attack  upon  the 
bonds  issued  by  the  municipality ;  and  what  was  said  with 
reference  to  the  issuance  of  negotiable  bonds,  and  as  to  the 
right  to  recover  thereon,  is  so  clearly  obiter  that  we  need  say 
no  more  as  to  that  case.  It  may  be  observed  that  that  part 
of  the  decision  relating  to  the  issuance  of  negotiable  bonds 
was  based  upon  a  then  overruled  case  from  the  Supreme 
Court  of  the  United  States.  There  is  no  showing  that  the 
appellant  in  this  case  relied  upon  any  of  the  so-called  opin- 
ions of  this  court  holding  to  the  view  now  taken  by  it,  and 
there  is  no  basis  for  any  sort  of  equitable  estoppeL 

IV.    Lastly,  it  is  contended  that  appellant  is  entitled  to 

recover  on  the  common  counts  as  for  benefits  conferred  upon 

the  city.    That  issue  in  no  way  affects  plaintiff's  case,  but  it 

is  important  to  the  city.    Let  us  see  what  bene- 

*'  ^^\onm"'     ^^y  ^^  ^^7y  ^^^  bondholders  conferred  upon 

m/fiir  tl^e  city.     The  city  donated  its  bonds  to  the 

railway  company,  and  the  railway  sold  them 

to  appellants.     The  railway  purchased  the  depot  grounds, 
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and  paid  for  them  out  of  its  own  money.  The  original  owner 
of  the  ground  has  received  his  money  and  is  making  no  com- 
plaint. If  any  benefit  has  been  conferred  by  the  bond- 
holders upon  any  one,  it  was  upon  the  railway  company. 
The  city's  act  was  a  pure  donation,  and  as  the  original 
owner  has  received  his  money  no  equities  can  be  worked 
out  through  him.  The  bonds  or  the  land  was  donated  to 
the  railway  company,  on  the  theory,  perhaps,  of  some  in- 
cidental benefit  to  the  city;  but  the  city  did  not  obligate 
itself  to  make  the  bonds  good,  so  that  no  equity  can  be 
worked  out  through  the  railway  company.  If  the  city  had 
undertaken  to  purchase  the  property  and  had  given  the  land- 
owner worthless  paper,  doubtless  the  vendor  would  have  some 
sort  of  action  against  the  city;  but  these  are  not  the  facts 
here.  The  city  has  the  incidental  benefit  of  depot  grounds 
which  have  been  fully  paid  for,  and  the  railway  company 
has  had  the  benefit  of  the  bondholders*  money.  It  received 
this  through  bonds  donated  to  it  by  the  city ;  but  the  city  is 
not  bound  to  make  its  donation  good.  The  case  is  ruled  in 
this  respect  by  Hedges  v.  Dixon  Co.,  150  U.  S.  182  (14 
Sup.  Ct  71,  37  L.  Ed.  1044) ;  Coquard  v.  Village,  192 
IlL  335  (61  N.  E.  660);  Travellers'  Ins.  Co.  v.  John- 
son, 99  Fed.  663  (40  C.  C.  A.  58,  49  L.  R  A.  123.)  No 
recovery  can  be  had  on  the  quantum  meruit. 

In  closing  it  is  well  to  say  that  appellants  are  not  and 
cannot  be  innocent  holders  of  the  bonds  in  suit  They  were 
charged  with  notice  of  the  authority  and  power  of  the  mu- 
nicipality as  conferred  by  statute.  This  is  so  fundamental 
that  we  need  only  cite  County  v.  Field,  111  IT.  S.  83  (4  Sup. 
Ct.  315,  28  L.  Ed.  360) ;  East  Oakland  v.  Skinner,  94  U.  S. 
255  (24  L.  Ed.  125) ;  Township  of  Orant  v.  Township  of 
Reno,  107  Mich.  409  (65  K  W.  376) ;  Uncos  Bank  v.  City, 
115  Wis.  340  (91  K  W.  1004.) 

The  demurrers  were  properly  sustained,  and  the  judg- 
ment is  affirmed. 
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D.  T.  Blodgett,  Plaintiff,  v.  A.  H.  MoVey,  Judge  of  Polk 
DisTEiOT  OouKT,  Defendant. 

Certiorari.    The  action  of  an  inferior  tribunal  will  not  be  annulled 

1  in  a  certiorari  proceeding  unless  it  is  shown  that  such  action 
was  prejudicial;  and  in  determining  this  question  the  Supreme 
Court  is  not  limited  to  the  petition  and  answer,  but  it  will  resort 

'    to  the  facts  as  they  appear  in  the  record. 

Gambling:    punishment  by  oikdinance.    Where  the  power  to  pun- 

2  ish  an  act  made  criminal  by  statute  has  been  conferred  upon 
a  city  a  valid  city  ordinance  to  that  end  may  be  enacted. 

Certiorari  to  Polk  District  Court. 

Wednesday,  July  11,  1906. 

Reheabing  denied  Thubsday,  October  25,  1906. 

Action  of  certiorari  to  review  the  action  of  the  defend 
ant.     The  opinion  states  the  case. —  Aflinned. 

D.  T.  Blodgett  and  B.  H.  French,  for  plaintiff. 

Jesse  0.  Miller  and  Robert  0.  Brennan,  for  defendant. 

Shebwin,  J. —  In  August,  1902,  an  information  charg- 
ing the  plaintiff  herein  and  others  with  the  violation  of  an 
ordinance  of  the  city  of  Des  Moines  against  gambling  was 
filed  in  the  police  court  of  said  city.  In  September,  a  trial 
was  had  on  said  information  in  said  court  which  resulted  in 
the  conviction  of  the  plaintiff.  He  appealed  from  the  judg- 
ment therein  rendered  to  the  district  court  of  Polk  county, 
and  the  original  .papers  filed  in  the  police  court  were  sent  to 
the  district  court  and  duly  filed  therein.  In  making  a  trans- 
cript of  his  docket,  the  police  judge  inadvertently  entered  the 
case  "  State  of  Iowa  v.  D.  T.  Blodgett,"  and  it  was  so  entitled 
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on  the  criminal  record  of  the  district  court.  The  case  came 
on  for  trial  in  the  district  court  in  March,  1903,  and  all 
proceedings  were  conducted  in  the  name  of  "  City  of  Des 
Moines  v.  D.  T.  Blodgett."  The  instructions  of  the  court 
were  so  entitled,  and  instructed  the  jury  that  the  defendant 
in  that  case  was  accused  of  the  crime  of  gambling  in  violation 
of  an  ordinance  of  the  city  of  Des  Moines.  The  defendant 
was  again  found  guilty  of  violating  the  ordinance  in  question 
and  was  adjudged  to  pay  a  fine  of  $50.  Afterwards,  the  de- 
fendant appealed  to  this  court  entitling  the  case  "  City  of 
Des  Moines  v.  D.  T.  Blodgett."  The  case  was  docketed  here, 
but  no  abstract  or  argument  was  filed  by  the  defendant 
herein,  and  in  1903  the  appeal  was  dismissed  because  it  ap- 
peared from  the  record  before  us  that  the  appeal  was  in  a 
case  entitled  "  City  of  Des  Moines  v.  Blodgett,"  while  the 
transcript  showed  that  the  judgment  was  entered  in  a  case 
entitled  "  State  of  Iowa  v.  Blodgett."  Nothing  further  was 
done  by  the  plaintiff  herein  except  to  pay  a  part  of  the  judg- 
ment, until  in  December,  1905,  when  he  filed  a  motion  in  the 
district  court,  asking  that  the  judgment  entered  in  the  case 
be  set  aside  and  be  declared  null  and  void  for  want  of  juris- 
diction in  the  district  court  to  render  same ;  the  specific  point 
being  made  that  no  indictment  had  been  returned  by  the 
grand  jury  of  the  county.  The  motion  was  overruled,  and 
the  district  court  directed  the  clerk  thereof  to  correct  the 
criminal  record  of  said  court  so  that  the  same  would  show 
the  correct  title  of  the  case,  viz.,  "  City  of  Des  Moines  v.  D. 
T.  Blodgett."  This  was  accordingly  done,  and  thereafter  this 
writ  was  granted ;  the  petition  therefor  alleging  error  on  the 
part  of  the  trial  court  in  ordering  the  record  corrected,  and 
error  in  not  sustaining  the  motion  because  the  district  court 
had  no  jurisdiction  to  try  the  case. 

We  shall  not  discuss  or  determine  whether  the  trial  court 
committed  error  in  ordering  a  correction  of  the  record,  for 
we  do  not  consider  such  determination  necessary  to  the  dispo- 
sition of  the  case.     It  is  the  settled  rule  of  this  state  that  a 
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writ  of  certiorari  will  not  be  granted,  nor  the  action  of  an 
inferior  tribunal  be  annulled,  unless  it  be 
1.  cstTiotAti.  shown  that  such  action  was  prejudicial  to  the 
plaintiff.  Woodworth  v.  OibbSy  61  Iowa, 
398;  Johnson  v.  Supervisors,  61  Iowa,  89.  When  the 
jurisdiction  of  an  inferior  tribunal  is  assailed  in  a  proceed- 
ing of  this  kind,  it  is  the  duty  of  this  court  to  determine  the 
question  according  to  the  actual  fact  as  made  to  appear  in 
the  record  before  us,  and  for  such  purpose  we  are  not  limited 
to  the  petition  or  answer,  but  may  consider  other  evidence. 
Stone  V.  Miller,  60  Iowa,  243.  The  prosecution  was  in  fact 
conducted  and  the  conviction  obtained  in  the  name  of  the 
City  of  Des  Moines  and  for  the  violation  of  an  ordinance 
of  said  city.  The  mistake  of  the  police  court  in  entitling  the 
case  as  it  did  in  the  transcript,  and  the  docketing  of  the  case 
in  the  district  court  in  the  name  of  the  State  of  Iowa,  did  not 
affect  the  substantial  rights  of  the  defendant.  The  informa- 
tion charged  the  violation  of  a  city  ordinance,  and  nothing 
else.  He  knew  at  all  stages  of  the  proceeding  that  he  was  on 
trial  for  such  violation,  and  the  judgment  of  the  district 
court  imposed  a  fine  in  accordance  with  the  provision  of  the 
ordinance.  In  State  v.  King,  37  Iowa,  462,  the  defendant 
was  prosecuted  in  the  name  of  the  State  of  Iowa  for  the 
violation  of  a  city  ordinance.  He  was  convicted,  and  on 
appeal  this  court  held  that,  whatever  the  style  of  the  action, 
the  proceedings  were  for  the  violation  of  a  city  ordinance, 
and  the  result  a  conviction  or  acquittal  of  the  same.  See, 
also.  City  of  Davenport  v.  Bird,  34  Iowa,  524. 

The  real  question  before  us  is  whether  the  ordinance  in 

question  is  valid.     If  it  is,  both  the  police  court  and  the 

district  court  had  jurisdiction,  and  the  action  of  the  district 

court  in   ordering  the  record  corrected  was 

P^ishmeiit       without  prejudice  to  the  plaintiff  herein.     Sec- 

yorina     .     ^.^^   ^^^^  ^^  ^^^  ^^^^  providcs I     "If  any 

person  play  at  any  game  for  any  sum  of  money  or  other  prop- 
erty of  any  value,  or  make  any  bet  or  wager  for  money  or 
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other  property  of  value,  he  shall  be  guilty  of  a  misdemeanor." 
And  section  4906  fixes  the  punishment  for  a  violation  of  sec- 
tion 4964,  which  may  be  by  a  fine  of  not  to  exceed  $500  or  • 
by  imprisonment  in  the  county  jail  not  more  than  one  year, 
or  both.  The^  ordinance  under  which  conviction  was  had 
makes  it  unlawful  for  any  person  to  gamble,  and  provides  fur- 
ther that  any  person  found  guilty  thereof  shall  "  be  punished 
by  fine  of  not  more  than  one  hundred  dollars  or  by  imprison- 
ment not  more  than  thirty  days."  It  is  contended  that  the 
ordinance  is  inconsistent  and  in  conflict  with  the  general  stat- 
ute, and  is  therefore  void.  The  plaintiff's  argument  on  this 
proposition  is  very  brief,  and  but  one  case  is  relied  upon  in 
support  thereof,  viz.,  Iowa  City  v.  Mclnnery,  114  Iowa,  586, 
which  we  shall  more  fully  note  further  along.  The  ordinance 
in  question  clearly  covers  a  subject  which  is  fully  covered 
by  a  general  statute,  and  unless  the  power  to  enact  such  an 
ordinance  has  been  expressly  granted,  or  is  clearly  to  be  im- 
plied from  the  charter  or  law,  it  should  be  held  to  be  void 
under  the  rule  of  the  Iowa  City-Mclnnery  case  and  other 
cases  of  like  character.  On  the  other  hand,'  if  the  power  to 
punish  acts  made  criminal  by  the  laws  of  the  State  has  been 
unqualifiedly  conferred  upon  a  city,  no  question  of  incon- 
sistency or  conflict  can  arise.  Foster  v.  Brown,  55  Iowa, 
686 ;  Town  of  Bloomfield  v.  Trimble,  54  Iowa,  399 ;  Village 
of  St.  Johnsburg  v.  Thompson,  59  Vt.  300  (9  Atl.  571,  59 
Am.  Kep.  731);  1  Dillon  on  Municipal  Corporations  (3d 
Ed.)  section  366;  Cooley's  Con.  Lim.  (6th  Ed.)  239.  Nor 
is  this  rule  in  conflict  with  the  holding  in  the  Iowa  City- 
Mclnnery  case,  supra,  where  it  is  in  effect  held  that  the 
city  had  not  been  granted  the  power  to  enact  the  ordinance 
there  involved.  Turning  again  to  the  Code  (section  702), 
we  find  the  following  provision  relating  to  the  powers  of 
cities  and  towns :  "  They  shall  have  power  to  ... 
restrain  or  prohibit  all  gambling  games  or  devices ;  to  author- 
ize the  destruction  of  all  instruments  or  devices  used  for  the 
purpose  of  gaming  or  gambling  and  to  punish  gambling/* 
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The  power  to  punish  gambling  being  unqualifiedly  conferred 
on  the  city,  it  was  authorized  to  pass  the  ordinance,  and  no 
question  of  inconsistency  arises  in  this  case. 

The  ordinance  and  the  judgment  imposing  a  fine  there- 
under are  valid,  and  must  be  sustained. —  Affirmed. 


lowA  National  Bank,  Appellant,  v.  John  Cooper,  et  al. 

Principal  and*  surety:    rights   of   surety:    exhaustion   of   othes 

1  securities.  Where  a  bank  accepted  for  a  loan  the  joint  note  of 
several  parties  taking  as  security  corporate  stock  issued  to 
the  makers  jointly  and  other  stock  of  the  corporation  issued 
to  one  of  the  makers,  and  at  the  time  of  execution  of  a  re- 
newal note  the  bank  was  advised  that  one  of  the  makers  was 
principal  and  those  to  whom  the  joint  stock  was  issued  were 
simply  sureties,  such  sureties  were  entitled  to  have  the  pro- 
ceeds of  a  sale  of  the  principal's  stocK  applied  on  the  note 
without  deduction  of  assessments  paid  by  the  bank  on  the 
joint  stock. 

Insurance:    impairment  of  capital:    assessments.    An   insurance 

2  company,  notwithstanding  the  provisions  of  Code,  Sections 
1731  and  1732,  may  enforce  assessments  for  the  purpose  of 
making  good  a  depletion  of  its  capital,  which  are  made  prior 
to  a  requisition  from  the  Auditor  of  State  to  assess  the  stock- 
holders for  that  purpose. 

Corporations:    assessment   of    stock:    payment    by    pledgee:    es- 

3  toppfl.  Where  the  holders  of  corporate  stock  were  directors 
in  the  corporation  issuing  the  stock  to  them  and  they  par- 
ticipated in  a  stock  assessment  to  restore  the  impaired  capi- 
tal of  the  corporation,  the  placing  of  the  stock  by  them  as 
such  directors  as  collateral  security  for  a  loan  with  which 
to  pay  the  assessment,  warranted  the  lender  in  assuming 
personal  assent  on  their  part  to  the  payment  by  him  of  the  as- 
sessment. And  upon  a  review  of  the  evidence  it  is  held  further 
that  the  lender  was  justified  in  regarding  such  stockholders 
the  real  as  well  as  the  apparent  owners  of  the  stock  and  there- 
fore estopped  to  question  the  iauthority  of  the  lender  to  pay 
the  assessments. 

Appeal  from  Polk  District  Court. —  Hon.  James  A,  Howe, 

Judge. 
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Sattjbdat,  May  19,  1906. 

Keheabing  Denied  Thubsday,  October  25, 1906. 

Action  to  recover  $10,260  and  interest  on  a  promissory 
note  signed  by  John  Cooper,  A.  H.  McVey,  K.  J.  McKee, 
and  Geo.  A.  Jewett,  defendants.  The  defendants  other  than 
Cooper  allege  that  they  are  sureties  only,  and  that  they  are 
entitled  to  have  credited  on  the  note  the  proceeds  of  the  sales 
of  two  certificates  of  stock  in  the  Fidelity  Insurance  Com- 
pany, the  one  for  four  hundred  and  seven  shares  issued  to 
Cooper,  the  other  for  three  hundred  and  eighteen  shares  is- 
sued to  all  the  defendants  jointly  and  denominated  "  syndi- 
cate "  stock,  claiming  that  both  these  certificates  were  pledged 
as  security  for  the  note.  Plaintiff  alleges,  however,  that  the 
proceeds  of  the  Cooper  certificate  have  been  properly  applied 
by  it  to  the  payment  of  assessments  on  the  stock,  and  that  the 
syndicate  stock  is  still  held  by  it  subject  to  the  amoimt  of  an 
assessment  advanced  by  it  to  the  insurance  company  on  the 
stock;  and  it  denies  that  the  defendants  other  than  Cooper 
are  sureties  only.  The  case  was  tried  in  equity,  and  the 
court  found  that  the  defendants  other  than  Cooper  were 
sureties,  and  that  they  were  entitled  to  have  credited  on  the 
note  the  proceeds  of  the  sale  of  the  Cooper  stock  and  any 
amount  for  which  the  syndicate  stock  should  be  sold,  and.  dis- 
allowed the  claim  of  the  plaintiff  that  it  had  a  lien  on  the 
syndicate  stock  for  the  amount  of  assessments  advanced  there- 
on which  was  superior  to  the  claim  of  the  sureties  to  have  the 
amount  which  should  be  realized  from  the  sale  of  the  stock 
applied  as  a  credit  on  the  note.  Plaintiff  appeals. —  Modi- 
fied and  affirmed. 

C.  W.  Johnston,  for  appellant 

Dudley  &  Coffin  and  E.  H.  McYey,  for  appellees. 
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McClain,  C,  J, —  While  there  is  much  evidence  in  the 
record  tending  to  show  that  the  defendants  other  than  Cooper 
were  his  sureties  merely  in  the  execution  of  the  note,  and  his 
trustees  in  the  ownership  of  the  syndicate  stock,  the  plaintiff 
bank  is  entitled  to  have  the  relations  of  the  parties  in  the 
transaction  in  regard  to  the  stock,  so  far  as  its  rights  are  to 
be  affected,  determined  in  the  light  of  the  facts  as  brought 
to  its  knowledge,  and  we  are  justified,  therefore,  in  stating 
the  facts  primarily  as  known  to  it  rather  than  as  known  to 
the  defendants. 

The  first  connection  which  the  plaintiff  bank  had  with 
the  parties  in  relation  to  the  subject-matter  of  the  suit  was 
in  June,  1900,  when,  on  the  application  of  Cooper,  it  agreed 
to  loan  on  a  note  signed  by  these  four  parties  the  amount 
represented  by  the  note  in  suit,  and  to  accept  as  security  a 
certificate  for  three  hundred  and  eighteen  shares  of  syndi- 
cate stock  apparently  belonging  to  the  four  signers  of  the 
note,  which  certificate  had  previously  been  pledged  to  the 
Des  Moines  National  Bank  for  a  loan  which  was  to  be  ex- 
tinguished by  the  proceeds  of  the  loan  made  by  plaintiff. 
There  is  no  evidence  that  when  the  first  note  was  executed 
to  plaintiff  in  June,  1900,  any  stock  not  belonging  to  Cooper 
individually  was  pledged  or  that  any  such  stock  had  pre- 
viously been  pledged  to  the  Des  Moines  National  Bank ;  nor 
is  there  any  evidence  that  at  this  time  the  plaintiff  had  any 
knowledge  that  the  three  signers  other  than  Cooper  were  sure- 
ties for  Cooper.  The  negotiations  for  the  loan  were  by 
Cooper,  and  the  signatures  of  the  others  were  not  affixed  by 
them  at  the  bank,  nor,  so  far  at  it  appears,  did  the  bank  have 
any  knowledge  of  the  circumstances  under  which  such  sig- 
natures had  been  affixed. 

At  the  maturity  of  this  note  in  December,  1900,  it  was 
proposed  by  Cooper  that  the  note  be  renewed,  but  Jewett  was 
absent  in  Europe  and  his  signature  could  not  be  at  once  ob- 
tained. He  returned  on  December  25th,  but  we  think  the 
evidence  shows  that  he  did  not  actually  sign  the  note  until 
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in  January,  although  it  bears  the  date  of  December  8th,  and 
that  before  signing  he  was  assured  by  the  cashier  of  the  plain- 
tiff bank  that  the  shares  of  stock  owned  by  Cooper  as  well  as 
the  syndicate  stock  were  pledged  as  security.  On  the  ques- 
tion whether  Jewett  signed  his  name  to  the  renewal  note,  the 
note  on  which  this  action  is  brought,  before  he  had  any  con- 
versation with  the  cashier  of  the  plaintiff  bank  as  to  whether 
Cooper^s  stock  was  pledged,  and  also  on  the  question  whether, 
at  the  conversation  in  the  bank  in  January  with  reference  to 
the  renewal  note,  either  before  or  after  he  signed  it,  the  certif- 
icates of  the  Cooper  stock  were  exhibited  to  him  as  being  held 
by  the  bank  as  security  for  the  note,  there  is  direct  conflict  in 
the  evidence ;  but  we  are  inclined  to  hold  with  the  trial  court, 
giving  to  its  findings  of  fact  even  in  an  equity  case  some 
weight  and  consideration  in  view  of  the  oral  evidence  being 
introduced  before  it  and  the  better  opportunity  which  the 
trial  court  has  under  such  circumstances  to  judge  of  the 
credit  which  should  be  given  to  the  evidence  of  the  witnesses, 
that  the  renewal  note  was  not  finally  executed  and  completed 
until  in  January,  and  that  at  the  time  it  was  completed  by 
the  addition  of  Jewett^s  signature  the  plaintiff  bank  was  ad- 
vised that  Cooper  was  the  principal  obligor  and  that  the 
other  three  signers  were  sureties  only,  and  that  at  that  time 
the  bank  held  the  Cooper  stock  as  well  as  the  syndicate  stock 
as  security  for  such  note.  The  sureties  were  therefore  en- 
titled to  have  applied  in  the  extinguishment  of  this  note  the 
proceeds  of  the  Cooper  stock  in  the  amount  of  $1,950,  for  on 
this  stock  no  assessment  was  paid  by  the  plaintiff,  and,  un- 
der the  circumstances,  it  had  no  right  to  apply  the  proceeds 
of  this  Cooper  stock,  which  was  sold  subject  to  the  assess- 
ment, to  the  extinguishment  of  any  claim  which  it  had  for 
the  assessment  advanced  by  it  on  the  syndicate  stock. 

In  June,  1901,  the  plaintiff  bank  loaned  $2,000  to  the 
Fidelity  Insurance  Company,  and  subsequently  made  other 
loans  to  it  amounting,  as  we  understand  from  the  record,  to 
$5,000  in  all,  and  proceedings  were  threat^ied  to  secure 
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the  appointment  of  a  receiver  for  the  insurance  company 
when,  in  January,  1902,  the  board  of  directors  of  the  in- 
surance company  at  a  called  metting  at  which  defendants  Mc- 
Vey,  McKee,  and  two  other  directors  constituting  the  ma- 
jority of  the  board  were  present,  a  resolution  was  passed  di- 
recting an  assessment  of  $30  per  share  (of  the  par  value  of 
$100  each)  "  upon  all  of  the  shares  of  the  stock  of  said  com- 
pany, to  wit,  one  thousand  shares  of  same  to  be  due  and  pay- 
able in  ten  (10)  days  from  this  date,  to  be  paid  to  the  com- 
pany at  its  oflSce  in  Des  Moines,  Iowa,"  and  later  in  the  same 
month,  at  another  called  meeting  of  the  board,  at  which  the 
same  directors  were  present,  .a  resolution  was  adopted  recit- 
ing the  making  of  the  assessment  and  its  necessity  on  account 
of  the  impairment  of  the  capital  stock,  and  that  new  parties 
were  to  be  installed  in  the  management  of  the  company  and 
some  of  the  old  parties  released  from  control,  and  further, 
that  "  upon  condition  that  Dr.  John  Cooper,  Geo.  A.  Jewett, 
R.  J.  McKee,  and  A,  H.  McVey  still  continue  to  be  the  own- 
ers of  the  318  shares  of  the  capital  stock  of  said  insurance 
company,  such  stock  being  up  as  collateral  and  in  the  name 
of  H.  T.  Blackburn,  trustee,  for  a  loan  of  $10,267  by  the 
Iowa  National  Bank  to  said  parties,"  and  on  account  of  Geo. 
A.  Jewett  being  absent  in  England  and  Dr.  John  Cooper  in 
Nebraska : 

And  the  parties  residing  here  being  unable  to  advance 
the  assessment  on  the  318  shares  of  the  Fidelity  Insurance 
Company  —  in  consideration  of  H.  T.  Blackburn,  trustee, 
paying  the  said  assessment  of  $9,540  on  the  said  318  shares 
held  by  him  as  aforesaid,  the  said  insurance  company  here- 
by sells,  assigns',  and  transfers  said  assessment  to  said  H.  T. 
Blackburn,  trustee,  in  consideration  of  the  payment  of  said 
assessment  of  $9,540  on  the  said  318  shares,  and  authorizes 
him  to  collect  or  sue  for  the  same  in  his  name  or  the  name 
of  the  company  as  he  sees  fit.  This  is  without  recourse  on 
said  insurance  company  except  for  any  irregularity  or  any 
unlawful  proceedings  in  the  making  of  this  assessment 
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Between  the  date  of  the  making  of  this  assessment  and 
the  date  of  the  resolution  assigning  the  assessment  of  the 
plaintiff  bank,  the  bank  had  caused  inquiry  to  be  made  of 
Jewett,  who  was  again  in  Europe,  as  to  whether  he  would 
guaranty  with  others  the  advance  of  the  assessment  by  the 
bank,  and  his  cabled  response  was  that  he  would  guaranty  to 
the  extent  of  his  share.  Thereupon,  in  reliance  on  the  reso- 
lution of  the  directors,  two  of  whom  were,  as  already  indi- 
cated, defendants  McVey  and  McKee,  and  this  cablegram 
from  defendant  Jewett,  the  bank  advanced  to  the  insurance 
company  the  amount  of  the  assessment  on  the  syndicate  stock 
held  by  it  as  security  for  the  note  in  suit,  in  the  amount  of 
$9,540,  and  after  deducting  from  that  amount  the  indebted- 
ness of  the  insurance  company  to  the  bank,  paid  over  to  the 
company  the  balance  in  cash. 

The  contention  of  plaintiff  bank  is  that  it  is  entitled 
to  apply  the  proceeds  that  may  be  raised  from  the  sale  of  the 
syndicate  stock,  first,  to  the  extinguishment  of  this  assess- 
1.  PiiKciPALAND  ment  paid  by  it,  and  only  as  to  any  balance 
rights  of  over  and  above  that  amount  is  it  bound  to  give 
ha^ilstion  of  Credit  to  defendants  on  the  note  in  suit.  We 
securities.  think  it  is  not  open  to  the  defendants  to  say 
that  this  assessment  was  made  without  authority  and  that 
the  bank  was  not  justified  in  advancing  the  assessment  on 
their  account.  Defendants  McVey  and  McKee  participated 
as  directors  in  the  making  of  the  assessment  on  all  of  the 
stock  of  the  company,  including  the  syndicate  stock,  of  which 
they  appeared  to  be  joint  owners,  and  in  the  transfer  of  the 
claim  against  them  for  such  assessment  to  the  plaintiff  bank. 
The  assessments  on  all  the  other  stock  jf  the  company  have 
been  paid.  Defendant  Jewett  expressly  guarantied  the  pay- 
ment of  his  share, 'and  we  think  that  the  bank  was  justified 
in  assuming  that  these  three  defendants  wished  such  assess- 
ment to  be  paid  without  raising  any  question  as  to  its  validity 
or  their  personal  obligation  therefor  to  the  company. 

It  is  true  that,  under  Code,  sections  1731,  1732,  an  in- 

Vou  131  lA.— 36 
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fiurance  company  which  has  received  a  requisition  from  the 
State  Auditor  that  it  shall  make  good  impairments  of  its 
2.  Insurancb:        Capital  stock  cannot  enforce  assessments  made 
c2I!itiir2^s°s^  f<5^*  ^^^  purpose  as  a  personal  liability  on  the 
"*"**•  stockholder,  but,  on  failure  of  a  stockholder  to 

pay  such  an  assessment,  the  amount  of  his  stock  is  to  be. 
diminished  proportionately.  We  see  no  reason,  however,  why 
such  a  company,  before  the  Auditor  has  made  a  requisition, 
may  not  assess  its  stockholders  for  the  purpose  of  restoring 
the  amount  of  its  impaired  capital,  thus  giving  the  stock- 
holders the  option  as  they  see  fit  of  making  good  the  capital, 
so  that  a  requisition,  assessment,  and  proportional  reduction 
of  their  share  of  the  capital  may  be  avoided.  If  the  stock- 
holders see  fit  to  pay  such  assessments,  rather  than  incur  tie 
forfeiture  of  a  part  of  their  stock,  we  think  it  perfectly  com- 
petent for  them  to  do  so.  This  is  just  what  the  holders  of 
this  syndicate  stock  were  seeking  to  accoinplish.  Not  hav- 
ing the  money,  or  not  caring  to  advance  the  money,  necessary 
to  make  good  the  assessment  on  their  stock  and  not  wishing 
to  forfeit  their  stock  or  any  part  of  it,  they  saw  fit  to  ask  that 
the  assessment  be  advanced  by  the  plaintiff  bank.  It  is  true 
that  defendants  McVey  and  McKee  did  not  personally  guar- 
anty the  repayment  of  the  assessment  thus  advanced,  but  as 
directors  they  had  participated  in  the  assignment  to  the  bank 
of  the  claim  against  themselves  for  such  assessment,  and  we 
think  the  bank  was  fully  justified  in  regarding  this  as  a 
personal  assent  on  their  part  that  the  assessment  should  be 
paid  by  it.  Defendant  Jewett  assented  to  the  arrangement 
by  his  cablegram. 

But  it  is  contended  for  the  defendants  that  they  were 

not,  in  fact,  stockholders   in  the  insurance  company,   and 

8.  Corporations:    therefore  the  stock  Standing  in  their  names, 

^^^p^y.""^  that  is,  the  syndicate  stock  already  referred 

"iSgw^  es-     to,   could  not   be   assessed   as  against  them. 

toppci.  Their  claim  is  that  the  syndicate  stock,  in 

fact,  belonged  to  Cooper;  that  they  had  no  personal  interest  in 
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it,  and  that  it  was  therefore  wholly  immaterial  to  them 
whether  or  not  the  assessment  thereon  was  paid.  We  shall 
not  detail  all  the  evidence  relating  to  the  ownership  of  this 
stock.  It  is  sufficient  to  say  that  the  scheme  of  issuing  syndi- 
cate stock  was  first. conceived  by  one  Lee  for  the  purpose  of 
enabling  the  Fidelity  Insurance  Company  to  absorb  two  other 
insurance  companies,  of  one  of  which  defendant  Jewett  was 
a  director ;  that  defendant  Cooper,  who  was  president  of  the 
Fidelity  Insurance  Company,  sought  to  secure  and  did  secure 
a  majority  of  the  stock  of  the  Fidelity  Company  in  his  own 
right;  that  the  syndicate  stock  first  held  by  these  four  de- 
fendants was  in  an  amount  much  larger  than  that  now  repre- 
sented by  the  certificates  of  three  hundred  and  eighteen 
shares ;  that  portions  of  the  syndicate  stock  were  disposed  of 
to  different  parties  by  Cooper  and  without  direct  consulta- 
tion with  the  other  three  holders ;  and  that  they  have  never  ad- 
vanced any  money  toward  the  purchase  of  such  stock.  But, 
on  the  other  hand,  this  syndicate  stock  was  originally  issued 
to  the  four  as  joint  owners,  and  was  paid  for  in  part  by  money  • 
secured  from  a. bank  on  a  note  to  which  the  four  were  joint 
signers,  and  in  part  by  a  stock  note  also  signed  by  them ;  that 
the  stock  has  always  been  carried  on  the  books  of  the  com- 
pany as  belonging  to  these  four  persons  as  joint  owners,  and 
that  the  certificate  for  three  hundred  and  eighteen  shares 
which  was  pledged  to  the  plaintiff  bank  was  a  certificate  of 
stock  thus  owned  by  them.  Defendant  McVey  was  continu- 
ously, from  the  time  this  syndicate  stock  was  first  issued  down 
to  the  time  when  the  assignment  of  the  assessment  was  made 
to  the  plaintiff  bank,  a  director  of  the  Fidelity  Company 
under  a  provision  of  its  articles  by  which  all  its  officers  and 
directors  were  required  to  be  stockholders  in  the  company, 
without  being  apparently  the  owner  of  any  stock  except  this 
syndicate  stock;  and  the  same  thing  is  true  as  to  defendant 
Jewett,  for,  although  he  claims  to  have  agreed  to  take  five 
shares  of  syndicate  stock  as  his  own,  no  such  stock  has  ever 
been  issued  to  him  individually.     We  find  no  evidence  in 
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the  record  of  anything  charging  the  plaintiff  bank  with 
knowledge  that  these  three  defendants  were  not,  in  fact,  o^\^l- 
ers  in  common  with  defendant  Cooper  of  the  syndicate  stock, 
and  therefore  we  reach  the  conclusion  that  the  plaintiff  was 
justified  in  assuming  that  they  were,  in  fact,  such  owners, 
and  were  called  upon  to  determine  whether  the  syndicate 
stock  should  be  in  whole  or  in  part  forfeited  as  the  result  of 
their  not  paying  the  assessment,  and  that  it  was  justified  in 
relying  upon  their  action  in  requesting,  as  they  did,  that  the 
assessment  apparently  made  against  them  as  stockholders 
should  be  paid  by  it.  While  there  is  much  evidence  for  de- 
fendants to  indicate  that  McVey,  McKee,  and  Jewett  did  not 
intend  to  individually  become  owners  of  any  substantial  por- 
tion of  the  syndicate  stock  and  that  it  was  held  for  the  pur- 
pose of  sale,  and  that  sales  were  made  by  Cooper  on  his  own 
responsibility  and  without  consulting  his  associates  in  the 
syndicate,  nevertheless  the  evidence  is  not  by  any  means  satis- 
factory that  these  three  defendants  did  not  r^ard  themselves 
as  owners  in  common  with  Cooper  of  such  syndicate  stock. 
They  had  signed  the  stock  note  with  Cooper  and  they  had 
joined  with  Cooper  in  the  borrowing  of  the  money  with  which 
the  cash  payment  on  the  stock  was  made ;  whether  as  sureties 
for  him  or  as  joint  principals  is  immaterial.  They  may  well 
have  been  satisfied  to  allow  Cooper  to  manage  the  sales  of  the 
syndicate  stock,  but  it  does  not  appear  that,  if  sales  were 
made  at  a  profit,  they  were  not  to  participate  in  the  profits. 
One  significant  fact  as  to  the  ownership  of  this  stock  is 
that  Cooper  insisted  on  purchasing  for  himself  with  his  own 
means  and  holding  in  his  own  name,  or  in  the  names  of  mem- 
bers of  his  family,  a  sufficient  number  of  shares  of  the  stock 
to  give  him  the  majority,  so  that  the  syndicate  stock  was 
not  necessary  to  him  for  the  purpose  of  securing  his  own 
control  of  the  company ;  and  it  is  evident  that  the  intention 
was  that  it  be  disposed  of  either  by  apportionment  among 
members  of  the  syndicate  or  by  sale  to  others,  and  a  con- 
siderable amount  of  the  original  syndicate  stock  was  disposed 
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of  to  otters;  the  proceeds  being  used,  as  we  infer  from  the 
evidence,  in  reducing  the  amount  of  the  original  loan  pro- 
cured on  the  joint  note  of  the  members  of  the  syndicate  for 
the  purpose  of  making  the  necessary  cash  payment- on  the 
stock. 

Another  significant  fact  is  that  about  the  time  the  first 
loan  by  the  plaintiff  bank  was  made  on  the  note  signed  by 
these  four  members  of  the  syndicate,  all  four  of  them  signed 
an  order  on  the  secretary  and  manager  of  the  Fidelity  In- 
surance Company  for  $282.34,  payable  to  Cooper,  with  the 
direction  that  such  secretary  "  charge  one-fourth  thereof  to 
each  of  our  accounts,"  and  it  appears  that  this  amount  was 
paid  over  to  Cooper  and  charged  accordingly  and  taken  out 
of  the  compensation  to  which  each  was  entitled  as  a  director 
of  the  company,  and  it  further  appears  that  this  money  was 
used  by  Cooper  to  pay  interest  on  this  joint  loan.  We  think 
that,  regardless  of  the  question  whether  McVey,  McKee,  and 
Jewett  were  sureties  only  for  Cooper  or  jointly  liable  with 
him  as  principals  on  the  note  in  suit,  they  were  co-owners 
with  him  of  the  syndicate  stock,  and,  being  such  co-owners, 
that  the  plaintiff  bank  was  entitled  to  rely  upon  their  state- 
ments, representations,  and  assurances,  whatever  they  may 
have  been,  in  advancing  the  assessment  on  such  stock. 

But  however  this  may  be,  it  is  clear  that  the  plaintiff 
bank  had  reason  to  believe  they  were  the  real,  as  they  were  the 
apparent,  owners  of  the  stock,  and  as  against  it  they  cannot 
now  claim  that  the  bank  was  not  justified  by  their  implied 
acquiescence  in  advancing  the  assessment.  We  reach  the  con- 
clusion, therefore,  that  the  trial  court  erred  in  directing  the 
proceeds  of  the  syndicate  stock  to  be  applied  first  on  the  note 
in  suit  to  the  relief  of  McVey,  McKee,  and  Jewett  as  sureties 
on  the  note,  and  that  the  decree  should  have  been  for  the  sale 
of  such  stock  and  application  of  the  proceeds  thereof  first  to 
the  satisfaction  of  the  plaintiff  bank  for  assessments  advanced 
to  the  extent  of  $9,540,  with  interest,  and  that  the  surplus 
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only,  if  any,  above  that  amount  should  be  applied  to  the 
satisfaction  of  the  note  in  the  discharge  of  these  sureties. 

The  judgment  of  the  trial  court  is  therefore  modified, 
and  the  case  remanded  for  a  decree  in  accordance  with  this 
opinion.  Appellees'  motion  to  strike  appellant's  reply  is 
sustained! — Modified  and  affirmed. 

Ladd,  J.,  takes  no  part. 


M.  Whkeleb,  Appellant,  v.   The  City  of  Foet  Dodoe, 

Appellee. 

Streets:    overhead  obstructions:     nuisance:    liability  of  uty.  The 

1  public  right  in  a  street  extends  to  its  full  width  and  indefinitely 
upward  so  that  an  overhead  structure  of  a  character  dangerous 
to  a  person  rightfully  using  the  street  is  a  nuisance  and  the 
municipality  is  liable  for  injuries  resulting  therefrom. 

Same;    The  right  to  interrupt  the  public  use  of  a  street  must  rest 

2  upon  some  public  convenience  or  necessity,  or  in  the  reason- 
able enjoyment  of  the  use  of  adjacent  property. 

Same.     Municipalities  are  clothed  with  statutory  power  to  regulate 

3  and  control  the  use  of  streets  and  all  public  grounds,  and  it 
is  made  their  duty  to  keep  them  free  from  nuisances,  for  a 
violation  of  which  duty  an  individual  suffering  injury  there- 
from may  recover  damages. 

Same:    negligence  op  city.    A  city  permitting  the  erection  of  a 

4  street  obstruction,  having  no  relation  to  the  use  for  which  .a 
public  way  is  designed,  is  chargeable  with  notice  of  the  nui- 
sance and  in  legal  effect  is  the  creator  thereof  the  same  as 
though  the  obstruction  was  of  its  own  making. 

Proximate  cause.     Where  the  evidence  is  not  clear  or  undisputed  on 

5  the  question  of  the  proximate  cause  of  an  injury  it  becomes  an 
issue  of  fact  for  the  jury. 

Same.    Where  a  city  permitted  the  erection  of  a  nuisance  consist- 

6  ing  in  stringing  a  wire  from  the  roof  of  a  building  to  a  post 
near  the  ground  at  the  opposite  side  of  the  street,  down  which 
a  performer  was  to  slide,  and  in  making  the  slide  the  fastenings 
or  harness  holding  the  performer  to  the  wire  broke  and  she 
fell  injuring  one  lawfully  upon  the  street,  the  breaking  of  the 
harness  was  a  concurrent  and  not  an  independent  cause  of  the 
injury. 
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Contributory  negligence.    The  question  of  contributory  negligence 
7     is  ordinarily  for  the  jury. 

Appeal  from  Webster  District  Court. —  Hon.  J.  R.  Whit- 
AKEB,  Judge. 

Wednesday,  Septembeb  26,  1906. 

The  opinion  states  the  case, —  Reversed. 

Kenyon  £   0* Connor ^   Wright  &  Nugent,  and  J.  B. 
McCrary,  for  appellant. 


i\ 


Mitchell  &  Hackler  and  Healy  Bros.  &  Kelleher,  for 
appellee. 

Weaver,  J. —  The  petition  alleges  that,  with  the  con- 
sent and  by  the  order  and  authority  of  the  defendant  city, 
one  of  its  principal  streets  was  on  July  4,  1903,  obstructed 
by  a  wire  stretched  from  the  roof  of  the  courthouse  border- 
ing upon  said  street  and  drawn  across  the  traveled  street  to 
a  post  or  fastening  near  the  ground  on  the  opposite  side 
of  said  street.  It  is  further  alleged  that  said  wire  was  so 
stretched  and  prepared  to  facilitate  the  purpose  of  a  female 
acrobat  or  performer  of  dangerous  feats  to  slide  down  said 
wire  from  the  courthouse  roof  to  the  ground  below  while 
"  hanging  by  her  teeth,"  which  purpose  was  publicly  adver- 
tised and  well  known  to  the  city  and  its  oflScers,  who  in  viola- 
tion of  their  statutory  duty  to  keep  the  streets  free  from  ob- 
structions to  travel,  not  only  neglected  and  failed  to  prevent 
the  erection  and  use  of  such  nuisance,  but  failed  and  ne- 
glected to  cause  the  same  to  be  removed  and  permitted  the 
same  to  remain  and  be  put  to  its  designated  use  to  the  mani- 
fest peril  of  all  persons  lawfully  using  said  public  way. 
It  is  further  alleged  that  as  the  plaintiff,  having  no  knowl- 
edge or  notice  of  the  existence  of  said  nuisance,  was  passing 
along  said  street,  as  he  lawfully  might,  the  acrobat  or  per- 
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former,  undertaking  to  make  the  advertised  "  slide  for  life/* 
fell  from  the  wire  so  obstructing  the  street  as  aforesaid  strik- 
ing the  person  of  the  plaintiff  with  great  force  and  causing 
him  serious  and  permanent  injury  without  fault  or  negli- 
gence on  his  part.  For  the  injuries  thus  received  a  recov- 
ery in  damages  is  demanded.  The  defendant  denies  the 
allegations  of  the  petition. 

The  testimony,  without  substantial  controversy,  tends  to 
show  that,  preparatory  to  a  celebration  of  the  national  anni- 
versary, the  city  coimcil  of  Ft.  Dodge  by  formal  resolution 
granted  to  an  organization  known  as  the  "  Commercial 
Club,"  "  the  privilege  of  the  streets  for  a  fourth  of  July 
celebration,  .  .  .  the  privilege  of  selling  privileges 
for  booths  and  entertainments  such  as  they  may  see  fit  to 
permit  with  the  concurrence  of  the  mayor  of  the  city,  and 
the  sole  right  to  collect  and  appropriate  all  revenues  derived 
therefrom  to  defray  the  expenses  attendant  upon  such  cele- 
bration; that  they  be  granted  the  privilege  of  discharging 
fireworks  for  an  evening  display;  and  that  said  government 
appoint  such  special  police  as  it  may  deem  necessary  to  pre- 
serve order." 

Pursuant  to  this  authority,  and  in  furtherance  of  the 
general  purposes  of  the  celebration,  the  Commercial  Club 
procured  or  permitted  one  Dfe  Etta  to  come  to  Ft.  Dodge 
with  the  exhibition  referred  to  in  the  petition.  His  coming 
and  the  proposed  "  slide  for  life  "  by  a  young  woman  under 
his  management  were  advertised  as  one  of  the  attractions  of 
the  day.  The  wire  on  which  the  slide  was  to  be  executed 
was  put  up  early  in  the  morning  of  the  celebration  or  dur- 
ing the  evening  prior  thereto,  stretching  from  the  roof  of 
the  courthouse,  which  stands  flush  with  the  public  side- 
walk, downward  and  outward  in  a  diagonal  course  across 
the  street  known  as  Central  avenue,  and  some  distance  into 
a  cross-street  known  as  Seventh  street,  ending  at  a  telephone 
pole  to  which  it  was  fastened  near  the  ground.  That  the 
street  was  to  be  thus  occupied  was  a  matter  of  very  general 
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knowledge,  and  the  apparatus  as  thus  erected  was  seen  by 
various  members  of  the  council  and  other  city  oflScers  early 
^in  the  morning  and  before  any  attempt  was  made  to  use  it. 
That  its  existence  and  purpose  were  at  all  times  known  to 
the  city  is  beyond  the  shadow  of  a  doubt,  and  that  the  city 
by  its  officers  and  representatives  undertook  so  far  as  possible 
to  authorize  an3  approve  this  use  of  the  streets  is  equally 
beyond  question.  As  the  crowd  gathered,  police  officers 
paraded  the  street  under  the  rope  attempting  to  keep  the 
carriage  way  clear;  but  there  is  evidence  that  no  attempt 
was  made  by  the  city  or  its  officers  to  rope  off  that  part  of 
the  sidewalk  beneath  the  slide,  nor  was  the  public  excluded 
therefrom.  In  order  to  make  the  slide,  and  give  the  per- 
former the  appearance  of  "  hanging  by  her  teeth,"  a  belt  or 
harness  of  some  kind  was  placed  about  her  body  and  con- 
cealed by  her  clothing,  and  from  this  a  strap  was  attached 
to  a  ring  or  pulley  running  loose  along  the  wire.  With  the 
bulk  of  her  weight  thus  suspended,  and  the  end  of  another 
strap  depending  from  the  ring  or  pulley  on  the  wire  placed 
in  her  mouth,  she  was  to  slide  outward  from  the  roof  down 
across  the  street  into  a  net  prepared  to  receive  her  at  the 
telephone  pole.  At  the  advertised  hour  a  large  crowd  had 
assembled,  filling  the  sidewalk  under  the  rope  and  all  other 
available  space  in  that  vicinity.  By  reason  of  some  defect 
or  weakness  in  the  harness  worn  by  the  performer  she  had 
scarcely  started  on  her  perilous  feat  when  she  fell  a  distance 
of  some  70  feet  to  the  sidewalk  below,  receiving  fatal  injury 
to  herself  and  striking  and  injuring  the  plaintiff. 

The  testimony  tends  to  show  that  the  plaintiff  was  a 
laborer.  He  did  not  take  any  of  the  local  papers,  and, 
while  he  knew  that  a  celebration  was  in  progress,  he  did  not 
know  of  the  proposed  slide  for  life.  With  his  wife  he  came 
along  the  sidewalk  in  front  of  the  courthouse,  making  his 
way  with  or  through  the  crowd  there  gathering.  Pausing  a 
while  for  his  wife  to  rest  herself,  he  stood  at  the  outer  edge 
of  the  walk  to  look  about  him,  and  in  this  position  was  struck 
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and  injured  as  already  related.  At  the  close  of  the  testi- 
mony from  which  we  have  already  said  the  jury  would 
have  been  justified  in  finding  the  truth  of  the  foregoing 
statement  of  facts,  the  court  sustained  the  motion  of  the  de- 
fendant to  direct  a  verdict  in  its  favor.  From  the  judg- 
ment entered  upon  said  directed  verdict,  the  plaintiff  ap- 
peals. 

I.  A  principal  ground  of  the  motion  to  direct  a  verdict 
for  the  appellee,  and  one  of  the  chief  propositions  upon 
which  its  argument  in  this  court  is  bottomed,  is  the.  assump- 
^'  ^Jv"hcad  ^^^^  ^^^^  ^^^  apparatus  stretched  over  and 
nSsmce?"'  across  Central  avenue  and  Seventh  street  for 
chyl  *  °  performance  of  the  "  slide  for  life  "  was  not 
an  obstruction  to,  or  encroachment  upon,  the  public 
way,  and  was  not  in  any  sense  a  nuisance.  With 
this  contention  we  cannot  agree.  The  fact  that  the 
wire  in  most  of  its  course  passed  through  the  air 
above  the  heads  of  the  people  using  the  walks  and  carriage- 
way below  does  not  remove  its  character  as  an  obstruction 
of  the  street.  The  public  right  goes  to  the  full  width  of 
the  street  and  extends  indefinitely  upward  and  downward 
so  far  at  least  as  to  prohibit  encroachment  upon  said  limits 
by  any  person  by  any  means  by  which  the  enjoyment  of 
said  public  right  is  or  may  be  in  any  manner  hindered  or 
obstructed  or  made  inconvenient  or  dangerous.  The  prin- 
ciple here  stated  has  been  upheld  in  a  multitude  of  cases,  of 
which  we  need  only  to  call  attention  to  the  following:  In 
Bohen  v.  Waseca,  32  Minn.  176  (19  X.  W.  730,  50  Am. 
Rep.  564)  the  city  was  held  liable  for  injury  occasioned  to 
a  traveler  on  the  sidewalk  by  the  fall  of  an  awning  which 
projected  into  the  street  space  from  an  abutting  building. 
The  court  there  well  says :  "  There  is  no  sound  reason  why 
the  duty  of  a  municipal  corporation  to  keep  its  streets  in  a 
safe  condition  should  not  require  it  to  take  reasonable  pre- 
cautions against  dangers  from  overhead  as  well  as  under 
foot."     See,  to  the  same  effect,  Hume  v.  Mayor,  74  K.  Y. 
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264,  and  Drake  v.  Lowell,  13  Mete.  (Mass.)  292.  A  bridge 
or  covered  viaduct  erected  between  the  upper  stories  of 
buildings  on  opposite  sides  of  a  street  for  the  convenience  of 
the  business  of  the  owner  of  said  buildings  has  been  declared 
an  obstruction  to  the  street  constituting  a  nuisance,  although 
it  effected  no  physical  obstruction  or  obstacle  to  the  use  of 
the  roadway  below.  Bybee  v.  State,  94  Ind.  443  (48  Am. 
Rep.  175).  It  has  also  been  held  that  a  rope  stretched 
across  the  street  was  a  nuisance,  and  a  person  injured  thereby 
was  entitled  to  recover  from  the  city  which  negligently  per- 
mitted it.  French  v.  Brunswick,  21  Me.  29  (38  Am.  Dec. 
250).  A  similar  rule  has  been  applied  to  an  injury  to  a 
traveler  by  a  falling  limb  from  an  overhanging  tree.  Jones 
V.  New  Haven,  34  Conn.  1.  Also  an  injury  caused  by  the 
falling  of  a  pole  which  citizens  had  been  permitted  to  erect 
in  the  street.  It  was  there  said  to  be  immaterial  that  the 
pole  was  set  in  a  place  or  position  where  it  did  not  actually 
obstruct  travel.  Norristown  v.  Moyer,  67  Pa.  355.  A  bay 
window  projecting  into  the  street  space  from  the  upper  story 
of  an  abutting  building  is  held  by  the  Pennsylvania  court 
to  be  a  nuisance  which  cannot  be  justified  or  maintained 
even  by  an  express  ordinance  of  the  city.  Reimer's  Appeal, 
100.  Pa.  182  (45  Am.  Rep.  373).  The  maintenance  of  a 
dangerous  boiler  or  heating  apparatus  in  an  area  way  under 
a  public  street  is  a  nuisance  for  the  existence  of  which  the 
city  may  be  held  responsible.  Beall  v.  Seattle,  28  Wash. 
593  (69  Pac.  12,  61  L.  R.  A.  583,  92  Am.  St.  Rep.  892). 
See,  also,  Abilene  v.  Cowperthwait,  52  Kan.  324  (34  Pac. 
795);  Smith  v,  Leavenworth,  15  Kan.  81;  Woodbury  v. 
Dist.  of  Cot,  5  Mackey  (D.  C.)  127. 

That  the  city  may  be  held  liable  for  permitting  condi- 
titons  which  endanger  travelers,  but  do  not  constitute  any 
defect  in  the  street  surface  or  obstruct  travel  thereon,  has 
been  expressly  held  by  this  court.  For  instance,  in  Stanley 
V.  Davenport,  54  Iowa,  463,  the  use  on  the  street  of  a  steam 
motor  the  appearance  of  which  was  calculated  to  frighten 
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horses,  although  such  use  had  been  authorized  by  ordinanee, 
was  held  to  be  a  nuisance  for  which  the  city  was  liable.  In 
Duffy  V,  Dubuque,  63  Iowa,  171,  the  city  was  held  charge- 
able with  neglect  in  permitting  a  section  from  the  roof  of 
an  old  building  to  stand  on  edge  near  a  sidewalk,  but  not 
in  the  street  where  it  was  likely  to  fall  on  travelers  using 
the  public  way.  To  the  same  effect,  see  Bliven  v.  Sumx 
City,  85  Iowa,  351,  and  Cason  v,  Ottumwa,  102  Iowa,  99. 
In  each  of  the  latter  cases  the  city  was  held  liable  for  in- 
juries occasioned  by  the  fall  of  a  billboard  standing  on  end 
near  the  sidewalk.  In  the  Bliven  case  it  is  true  that  the 
plaintiff  was  not  permitted  to  recover  because  of  failure  to 
serve  proper  notice ;  but  the  rule  which  holds  the  city  liable 
for  negligence  of  this  character  was  aflSrmed,  and  a  danger- 
ous condition  thus  created  was  held  to  be  a  "  defect "  in 
the  street  within  the  meaning  of  the  law.     We  there  said: 

It  is  the  duty  of  the  city  to  keep  its  streets  open  and  in 
repair  and  free  from  nuisance.  It  is  also  its  duty  to  main- 
tain its  sidewalks  in  a  reasonably  safe  condition.  This 
duty  extends,  not  merely  to  the  surface  of  the  street  or  walk, 
but^  to  those  things  within  its  control  which  endanger  the 
safety  of  those  using  the  street  or  walk  properly.  It  may 
not  be  the  duty  of  a  city  to  open  to  public  travel  a  given 
street  to  its  fyll  width,  and  it  may  not  be  its  duty  to  con- 
struct a  sidewalk  thereon;  but,  when  it  has  assumed  that 
obligation,  it  should  make  the  street  and  walk  reasonably 
safe  for  the  uses  for  which  they  are  intended.  A  defect  is 
defined  to  be  "  a  want  or  absence  of  something  necessary  for 
completeness  or  perfection."  Webster's  Dictionary.  It 
also  includes  the  idea  of  a  fault  or  want  of  perfection.  In 
the  statutory  sense  a  street  or  sidewalk  is  defective  when  it 
is  not  in  a  reasonably  safe  condition  for  the  use  for  which 
it  is  intended.  That  condition  may  be  due  to  improper  con- 
struction, to  poor  material,  or  to  other  causes.  It  may  be 
due  to  the  presence  of  something  which  is  a  menace  to  the 
safety  of  users  of  the  way,  as  well  as  to  imperfect  construc- 
tion or  the  absence  of  needed  labor  or  material. 
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If  we  are  not  to  abandon  this  principle  so  just  and 
reasonable  in  itself,  there  is  no  escape  from  the  conclusion 
that  the  presence  in  the  streets  of  defendant  city  of  the  ap- 
paratus erected  for  the  so-called  "  slide  for  life "  was  a 
nuisance. 

But,  even  if  for  any  purpose  or  in  any  exceptional 
sense  of  the  word  the  existence  of  the  naked  wire  stretched 
across  the  public  way  can  be  said  not  to  constitute  a  nuisance, 
yet  when  it  is  considered,  as  it  should  be  con- 
sidered, with  reference  to  the  purpose  of  its 
erection  and  the  use  to  which  it  was  to  be  subjected,  its  un- 
lawful character  is  placed  beyond  a  reasonable  doubt.  There 
are  various  reasonable  and  proper  uses  to  which  a  street 
may  be  temporarily  put,  which  may  for  the  time  being  ob- 
struct or  interrupt  its  public  use.  But  the  right  to  make 
or  cause  such  interruption  must  have  some  foundation  in 
the  necessity  or  in  the  reasonable  enjoyment  of  the  use  of 
adjacent  property.  CaManan  v.  Gilman,  107  N.  Y.  360  (14 
IS'.  E.  267,  1  Am.  St.  Eep.  831).  For  instance,  an  ad- 
jacent owner  may  temporarily  deposit  building  materials  in 
the  street,  or  unload  wood,  coal,  or  merchandise  thereon  to 
be  carried  into  his  building.  He  may  within  reasonable 
limits  temporarily  obstruct  travel  by  his  teams  and  wagons 
while  loading  or  unloading  goods.  Possibly  (though  we 
need  not  here  decide)  a  city  may  temporarily  exclude  gen- 
eral travel  from  a  properly  designated  and  guarded  portion 
of  a  street  or  streets  for  the  acconmiodation  of  a  procession, 
parade,  or  display  having  some  reasonable  relation  to  the 
purposes  for  which  streets  are  created.  The  case  at  bar 
cannot  be  brought  within  the  rule  or  the  reason  of  any  of 
these  exceptions.  The  "  slide  for  life  "  had  no  excuse  on 
the  score  of  necessity  or  convenience  either  to  the  general 
public  or  the  ajacent  property  owners.  It  served  no  use 
ful  public  purpose.  It  had  its  origin  in  knowledge  of  the 
fact  that  an  exhibition  of  a  highly  perilous  character  is  a 
sure  device  to  excite  public  attention  and  draw  a  crowd  of 
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spectators.  That  it  was  a  source  of  imminent  danger^  not 
only  to  the  reckless  performer,  but  to  those  over  whose  heads 
the  slide  was  to  be  made,  was  perfectly  obvious  to  all. who 
saw  the  apparatus  and  knew  the  purpose  of  its  construction. 
The  existence  of  such  a  source  of  public  danger  has  all  the 
elements  of  nuisance.  Jlven  a  structure  whick  may  have 
some  reasonable  justification  in  the  convenience  of  the  busi- 
ness or  occupation  of  an  adjacent  owner  may  be  a  nuisance 
for  which  the  city  will  be  held  liable,  if  the  use  made  of  it 
be  such  as  to  be  a  manifest  source  of  danger  to  travelers. 
Such  was  our  holding  in  Parmenter  v.  Marion,  113  Iowa, 
297.  While  the  city  was  there  held  not  liable  for  the  act  of 
the  property  owner  in  throwing  a  bale  of  hay  from  the  plat- 
form, we  further  said:  "  Had  it  [the  platform]  been  used  as 
a  place  for  storing  bales  of  hay  that  were  liable  to  fall  oflf 
and  injure  the  public  by  reason  of  its  being  narrower  than 
the  sidewalk  below,  and  this  condition  were  known  to  the 
city,  or  ought  to  have  been  known  in  the  exercise  of  reason- 
able care  and  diligence,  there  would  have  been  liability  on 
part  of  the  city."  In  other  words,  if  the  known  use  of  the 
structure  or  thing  existing  in  the  street  is  of  a  character 
which  is  manifestly  dangerous  to  persons  lawfully  using  the 
street,  it  is  a  nuisance  for  which  the  city  is  to  be  held  liable. 
Directly  in  point  is  City  Council  v.  Reynolds,  122  Qa.  745 
(50  S.  E.  998,  69  L.  E.  A.  564,  106  Am.  St.  Eep.  147).  * 
II,  A  principal  part  of  the  arguments  of  counsel  is 
devoted  to  the  discussion  of  the  general  doctrine  of  a  city's 
liability  for  the  misfeasance  and  nonfeasance  of  its  officers. 
Much  learning  has  been  employed  in  some  of 
•the  cases  referred  to  m  attempting  to  dis- 
tinguish between  acts  done  by  a  municipality  in  its  govern- 
mental capacity  for  which  no  liability  exists  and  those  done 
in  its  private  or  corporate  capacity  for  which  there  is  liar 
bility.  In  the  opinion  of  the  writer  this  distinction  is 
largely  a  mere  play  upon  words  and  without  substantial 
value   in  tracing  tlie  line  between  mimicipal  liability  and 


Sept.  1906]     Wheeleb  v.  City  of  Ft.  Dodge.  575 

nonliability;  but  it  is  not  necessary  in  the  present  case  that 
we  should  enter  upon  that  discussion.  Our  statute  pro- 
vides that  cities  "  shall  have  power  to  prevent  injury  or  an- 
noyance from  anything  dangerous,  offensive,  or  unhealthy 
and  to  cause  any  nuisance  to  be  abated."  Code,  section  696. 
They  are  also  given  power  to  regulate  license  or  prohibit 
shows  and  exhibitions  of  all  kinds.  Code,  section  703. 
They  are  also  expressly  vested  with  the  "  care,  supervision 
and  control  of  all  public  highways,  streets,  avenues,  alleys, 
public  squares  and  commons  within  the  city  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and  free  from 
nuisances/^  Code,  section  753.  Few  states  have  statutes 
so  fully  and  completely  creating  this  power  and  responsi- 
bility. The  duty  to  keep  the  streets  free  from  nuisances  is 
no  less  broad  and  imperative  than  is  the  duty  to  keep  the 
surface  of  the  street  in  repair,  and,  for  failure  to  perform 
this  statutory  duty,  whatever  may  be  the  rule  of  liability 
and  nonliability  at  common  law,  this  court,  in  common  with 
the  courts  of  many  other  states,  is  committed  to  the  doe- 
trine  that  the  city  is  chargeable  in  damages  to  persons 
thereby  injured.  The  doctrine  is  that  the  vesting  of  this 
power  carries  with  it  the  affirmative  duty  or  obligation  to 
keep  and  maintain  the  public  ways  in  reasonably  safe  con- 
dition and  free  from  nuisances,  and  that  for  a  violation  of 
this  duty  an  individual  suffering  injury  therefrom  may  re- 
cover damages.  Eowell  v,  Williams,  29  Iowa,  210;  Rusch 
V.  Davenport,  6  Iowa,  443;  Brown  v.  Jefferson  Co.,  16 
Iowa,  339;  Soper  v.  Henry  Co.,  26  Iowa,  264;  Stanley  v. 
Davenport,  54  Iowa,  463 ;  Barnes  v.  Dist.  of  Col.,  91  U.  S. 
540  (23  L.  Ed.  440) ;  Cleveland  v.  King,  132  U.  S.  295 
(10  Sup.  Ct.  90,  33  L.  Ed.  334).  And  see  cases  cited  in 
note  to  Goddard  v.  Inhabitants  of  Harpswell,  30  Am.  St. 
Eep.  385. 

In  the  Barries  case,  supra,  the  Supremo  Court  of  the 
United  States  says:  "The  statute  gives  to  municipal  cor- 
porations  the   care,  supervision,   and   control   of  all   public 
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highways,  and  requires  that  the  same  shall  be  kept  open  and 
in  repair  and  free  from  nuisance.  In  effect  it  is  a  require- 
ment that  the  corporation  shall  prevent  all  nuisances  therein, 
and  when,  by  allowing  a  street  to  become  so  out  of  repair 
as  to  be  dangerous,  the  corporation  itself  maintains  a  nui- 
sance, a  suit  to  recover  injuries  thereby  occasioned  is  for 
damages  arising  from  a  nuisance.  The  statute  does  not 
give  a  remedy,  but  enjoins  a  duty.  And  when  a  duty  to 
keep  streets  in  repair  is  enjoined  on  municipal  corporations 
either  by  statute  in  the  form  now  in  force  or  by  a  provision 
which  authorizes  them  to  pass  ordinances  for  regulating 
streets  and  keeping  them  in  repair,  and  gives  power  to  levy 
taxes  for  that  purpose,  and  presumably  to  maintain  a  fund 
for  satisfying  claims  for  damages,  a  right  of  action  for  dam- 
ages caused  by  such  neglect  arises  at  common  law."  In  the 
Cleveland  case,  supra,  this  language  from  the  Barnes  case 
was  quoted  and  reaffirmed,  and  it  was  held  that,  even  where 
the  city  had  properly  granted  private  parties  the  right  to 
temporarily  obstruct  a  street,  it  was  still  its  duty  to  use 
reasonable  diligence  to  see  that  the  licensees  did  not  exer- 
cise their  privilege  in  such  a  way  as  to  endanger  passers-by 
in  the  use  of  the  public  way.  Tested  even  by  the  supposed 
distinction  drawn  between  municipal  acts  which  are  purely 
governmental  in  their  nature  and  those  which  are  merely 
ministerial  or  administrative,  or  pertain  more  especially  to 
private  and  corporate  rights  and  duties,  the  care  and  main- 
tenance of  the  safety  of  the  streets  falls  within  the  later 
class.  See  statement  of  the  rule  made  in  Wagner  v.  Port- 
land, 40  Or.  389  (60  Pac.  985,  67  Pac.  300) ;  White  Lead 
Co.  V.  Rochester,  3  X.  Y.  463  (53  Am.  Dec.  316)  ;  Oibson 
r.  Huntington,  38  W.  Va.  177  (18  S.  E.  447,  22  L  R.  A. 
561,  45  Am.  St.  Rep.  853)  ;  Saulsbury  v.  Ithaca,  94  X.  Y. 
27  (46  Am.  Rep.  122)  ;  Vaughtman  v.  Waterloo,  14  Ind. 
App.  649  (43  N.  E.  476). 

TIT.  Holding,  as  we  do,  that  the  apparatus  erected  in 
the  street  for  the  so-called  "  slide  for  life  "  was  a  nuisance. 
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we  have  next  to  inquire  whether  the  evidence  was  sufficient 
to  justify  a  jury  in  finding  the  defendant 
ligciiccol  city  negligent  in  reference  thereto.  The  af- 
firmative of  this  proposition  is  too  clear  to 
justify  discussion.  It  would  be  childish,  in  the  face  of  the 
record  before  us,  to  argue  or  to  suggest  the  existence  of 
doubt  that  the  responsible  officers  and  representatives  of  the 
city  were  at  all  times  fully  aware  of  the  erection,  existence, 
and  proposed  use  of  the  apparatus  within  the  limits  of  the 
street.  It  would  be  equally  idle  to  deny  that  by  its  at- 
tempted cession  of  power  to  the  club  having  charge  of  the 
celebration  it  undertook  to  give  to  this  and  other  acts  of  the 
club  the  semblance  of  regularity  and  authority.  The  per- 
mission thus  impliedly  or  expressly  given,  by  which  the 
city  for  the  time  being  undertook  to  suspend  or  withhold 
the  exercise  of  its  statutory  duty  to  keep  its  streets  '*  open 
and  free  from  nuisance,"  and  allow  them  to  be  converted 
into  a  stage  or  theater  for  a  dangerous  performance  having 
no  relation  to  the  use  for  which  a  public  way  is  designed,  it 
became  not  only  chargeable  with  notice  of  the  nuisance  the 
moment  of  its  erection,  but  became  in  legal  effect  the  creator 
of  the  nuisance  substantially  the  same  as  if  the  structure 
were  one  of  its  own  making.  This  is  clearly  settled  in  our 
decision  of  Stanley  v.  Davenport,  54  Iowa,  467.  In  that 
case  the  city,  acting  in  excess  of  its  authority,  undertook  to 
permit  the  operation  of  a  steam  motor  upon  a  public  street. 
In  defense  to  an  action  for  damages  by  a  person  thereby 
injured,  the  corporation  sought  to  escape  liability  and  avoid 
the  charge  of  negligence  on  the  ground  that  the  act  of  its 
council  and  officers  in  excess  of  their  authority  was  a  matter 
for  which  they  might  be  liable  individually,  but  constituted 
no  groimd  of  action  against  the  municipality.  To  this  con- 
tention we  replied :  "  The  city  has  jurisdiction  of  the 
subject-matter  —  that  is,  of  the  streets  —  and  could  only 
act  in  relation  thereto  through  its  council.  The  latter  had 
control  of  the  streets  of  the  city,  but  were  mistaken  as  to 
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the  extent  of  their  authority.  The  particular  thing  the 
council  authorized  to  be  done  was  illegal,  and  we  think  the 
city  is  responsible  for  the  consequences  resulting  therefrom." 
We  further  said :  "  If  such  power  did  not  exist,  the  per- 
mission given  could  well  be  styled  negligence  for  which  the 
city  should  be  held  responsible.  Unless  the  city  can  shield 
itself  by  reason  of  its  authority  in  the  premises,  the  permis- 
sion to  use  the  motor  on  the  street  constituted  negligence." 
The  same  principle  was  recognized  and  applied  in 
Freeland  v.  Muscatine,  9  Iowa,  464.  Were  the  act  com- 
plained of  an  assumption  of  power  or  authority  by  the  city 
or  its  council  with  reference  to  some  matter  not  committed 
to  its  jurisdiction,  and  concerning  which  it  was  charged  with 
no  duty  or  obligation,  it  may  be  that  no  municipal  liability 
would  arise  therefrom ;  but  the  care  and  control  of  its  streets 
is  peculiarly  a  business  or  duty  committed  to  its  keeping, 
and  it  cannot  excuse  its  own  act  in  creating  or  permitting 
a  nuisance  therein  by  saying  that  such  act  was  ultra  vires. 
Directly  in  point  is  the  decision  of  the  Wisconsin  court  in 
Little  V.  Madison,  42  Wis.  643  (24  Am.  Rep.  435).  In 
the  cited  case  the  city  oflScers  authorized  an  exhibition  of 
wild  animals  in  the  street.  The  plaintiff's  horse,  being 
frightened  by  the  animals,  ran  away  and  for  injuries  thus 
occasioned  he  was  held  to  have  a  right  of  action  against  the 
city.  So,  also,  is  the  case  of  Richmond  v.  Smith,  101  Va. 
161  (43  S.  E.  346).  There  the  city,  acting  by  its  council,  as- 
sumed to  permit  certain  streets  to  be  occupied  by  structures 
of  various  kinds  for  the  use  of  a  so-called  "  Street  Fair." 
As  a  part  of  the  entertaininent,  and  in  keeping  with  the 
character  of  these  exhibitions  in  general,  a  "  cake-walk " 
was  performed  upon  a  platforin  which  had  been  placed  in 
the  street  for  that  purpose  and  surrounded  by  a  railing.  The 
crowd  gathered  to  view  the  classic  performance,  filled  the 
sidewalk  and  pressed  against  the  railing  which  broke,  caus- 
ing an  injury  to  the  plaintiff.  In  holding  the  city  liable, 
the  court  says :     "  It  was  the  duty  of  the  city  to  abate  the 
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nuisance  and  keep  the  streets  free  from  obstructions.  Its 
failure  to  do  this  makes  it  liable.  The  sin  of  permission 
in  granting  the  permit  cannot  be  less  than  the  sin  of  omis- 
sion in  failing  to  discharge  its  duty." 

Not  unlike  in  fact  and  in  principle  is  the  recent  case 
decided  by  this  court  (Farrell  v.  Dubuque,  129  Iowa  477, 
where  the  city  is  held  chargeable  with  negligence  for  per- 
mitting the  erection  of  an  insecure  and  dangerous  structure 
in  the  public  way,  for  street  fair  purposes.  We  there  said : 
'^  It  is  clear  that,  when  the  city  allowed  these  structures  to  re- 
main in  the  street  with  knowledge  that  they  were  unlawfully 
placed  there,  and  that  they  were  dangerous,  it  rendered  itself 
liable  to  any  one  receiving  injuries  by  reason  thereof."  Un- 
der the  rule  of  these  cases,  and  of  the  great  weight  of  au- 
thority in  general,  we  regard  it  clear  that  the  court  was  in 
error  in  holding  as  a  matter  of  law  that  no  negligence  had 
been  shown  on  the  part  of  the  appellee.  Whether  or  not-, 
a  given  structure  in  the  street  obstructs,  or  may  obstruct, 
the  public  use  or  safety,  is  always  under  ordinary  circum- 
stances a  jury  question.  Bybee  v.  State,  94  Ind.  443  (48 
Am.  Eep.  175);  Grove  v.  Ft.  Wayne,  45  Ind.  429  (15 
Am.  Eep.  262) ;  Centerville  v.  Woods,  57  Ind.  192;  Logans- 
port  V.  Dick,  70  Ind.  65  (36  Am.  Rep.  166). 

As  bearing  upon  the  propositions  thus  far  discussed, 
see,  in  addition  to  authorities  already  cited,  Qrove  v.  Ft. 
Wayne,  45  Ind.  429  (15  Am.  Eep.  262)  ;  Hughes  v.  Fon  Du 
Lac,  73  Wis.  380  (41  K  W.  408) ;  Wells  v.  Brooklyn  (41 
N.  Y.  Supp.  143)  ;  Wood  on  Nuisance,  section  472;  Cham- 
plin  V.  Village  of  Penn  Yan,  34  Hun  (N.  Y.)  33 ;  Wilbert  v. 
Sheboygan,  121  Wis.  518  (99  N.  W.  331) ;  2  Dillon's  Mun. 
Corp.  660,  and  note;  Arthur  v.  Cohoes,  9  N.  Y.  Supp  160; 
Young  v.  Rothrock,  121  Iowa,  588;  Langan  v.  Atchison,  35 
Kan.  318  (11  Pac.  38,  57  Am.  Eep.  165) ;  Hart  v.  Board, 
57  N.  J.  Law  90  (29  Atl.  490)  ;  Speir  v.  Brooklyn,  139  N. 
Y.  6  (34  N.  E.  727,  21  L.  E.  A.  641,  36  Am.  St.  Eep.  664)  ; 
Landau  v.  N.  Y.,  180  N.  Y.  48  (72  N.  E.  631) ;  Thomas 
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on  Xeg.  996;  Larson  v.  Grand  Forks,  3  Dak.  307  (19  N.  W. 
416);  Thompson  on  Negligence,  section  1234;  Wynn  v. 
Younkers,  80  App.  Diy.  227  (80  N.  Y.  Supp.  257) ;  StaJte 
V.  Berdetta,  73  Ind.  185  (38  Am.  Rep.  117)  ;  Baltimore  v. 
Marriot,  9  Md.  160 ;  FoH  \yorth  v.  Crawford,  74  Tex.  404 
(12  S.  W.  52,  15  Am,  St.  Eep.  840) ;  Harper  v,  Milwaukee, 
30  Wis.  365.  The  authorities  cited  by  appellee  are  not 
in  point,  or  announce  a  doctrine  at  varianoe  from  the  law 
as  heretofore  upheld  by  this  court.  The  conclusion  as  here 
reached  is  in  no  manner  inconsistent  with  the  decision  in 
Ball  V.  Woodbine,  61  Iowa,  83,  where  we  held  the  city  not 
liable  for  the  act  of  its  oflScers  in  discharging  fireworks  or 
failing  to  prevent  such  discharge  by  which  the  plaintiff  was 
injured.  The  essence  of  the  complaint  in  that  case  was 
either  the  personal  misconduct  of  certain  persons  who  hap- 
pened to  be  oflScers,  or  the  failure  of  such  oflScers  to  properly 
police  the  city,  and  for  such  failure  the  cases  are  quite  uni- 
form in  holding  the  city  not  subject  to  a  claim  for  damages. 
In  the  case  at  bar  the  cause  of  action  is  nuisance  created  and 
existing  in  the  streets  by  the  neglect  or  wrongful  act  of  the 
city  in  violation  of  its  express  statutory  duty  to  keep  its 
streets  open  and  free  from  nuisances. 

IV.     Counsel  for  appellees  say  that,  in  any  event,  the 
neglect  or  wrongful  act  of  the  city  was  not  the  proximate 
cause  of  the  plaintiff's  injury.     This  thought  is  based  on  the 
6.  Proximate       ^^^*>  which  the  evidence  tends  to  show,  that 
^""-  the  belt  or  harness  by  which  the  performer 

was  fastened  to  the  wire  was  weak  and  insufficient  for  the 
purpose  for  which  it  was  designated,  causing  it  to  break 
under  her  weight  and  precipitate  her  into  the  street  We 
think  this  contention  is  without  merit.  In  the  first  place, 
the  proximate  cause  of  an  injury  is  ordinarily  a  question  of 
fact  to  be  determined  by  the  jury,  and  there  was  no  such 
clear  or  undisputed  showing  in  the  evidence  produced  on  the 
trial  as  would  justify  the  court  in  assuming  to  dispose  of  it 
as  a  matter  of  law. 
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In  the  next  place,  conceding  tlie  truth  of  the  claim  that 
the  harness  was  weak  and  defective,  it  is  a  concurrent  cause 
rather  than  au  independent  intervening  cause  which  purges 
«.  Sams.  ^®  Original  neglect  of  its  actionable  quality. 

The  performance,  the  use  for  which  the 
structure  was  intended,  was  inherently  and  glaringly  danger- 
ous, and  the  accident  which  occurred  was  such  a  possible, 
if  not  likely  result  of  such  use  that  it  was,  to  say  the  least, 
for  the  jury  to  pass  upon  its  alleged  negligence  and  the  prox- 
imate or  remote  connection  between  such  negligence  and 
the  injury.  Without  taking  time  to  repeat  their  citation, 
most  of  the  cases  already  cited  suflSciently  bear  out  this  posi- 
tion. 

Directly  in  point  upon  this  proposition  is  also  Cohen 
V.  Mayor,  113  N.  Y.  532  (21  K  E.  700,  10  Am.  St.  Eep. 
506,  4  L.  R.  A.  406).  There  the  city,  without  legal  author- 
ity to  do  so,  undertook  to  permit  the  owner  of  a  wagon  to 
leave  it  when  not  in  use  standing  in  the  street  in  front  of 
his  premises.  The  licensee,  having  removed  his  horse  from 
the  wagon,  raised  the  thills  to  a  perpendicular  position  and 
tied  them  there  with  a  small  string.  While  in  this  posi- 
tion the  wagon  was  jostled  by  a  passing  vehicle,  and  the 
thills  fell,  striking  and  injuring  a  person  passing  that  way. 
It  was  contended,  in  defense  to  an  action  for  damages,  that 
as  the  negligence  of  the  licensee  in  tying  up  the  thills  and 
the  act  of  the  driver  of  the  passing  vehicle  had  intervened  be- 
tween the  negligent  act  of  the  city  and  the  injury,  and  as  the 
injury  would  not  have  occurred  but  for  these  intervening 
causes,  the  city  could  not  be  held  liable.  The  objection  was 
overruled.  The  court,  after  holding  the  city  negligent  in 
licensing  the  obstruction  of  the  street,  says :  "  But,  assum- 
ing that  the  city  had  no  right  to  issue  the  permit,  it  is  urged 
that  the  act  of  the  defendant  was  too  remote  to  be  regarded 
as  the  proximate  cause  of  the  damage  herein.  We  do  not 
think  so.  The  act  of  the  defendant  was  wrongful,  and  it 
consisted  in  setting  up  an  obstruction  in  the  public  highway, 
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and  this  accident  happened  because  of  the  obstruction  at 
the  point  in  question.  To  be  sure  it  may  be  said  that,  if  the 
thills  had  not  been  negligently  tied,  they  would  not  have 
fallen.  But  that  was  simply  the  way  in  which  by  reason 
of  the  presence  of  the  obstruction  the  accident  occurred. 
.  .  .  The  difficulty  here  does  not  alone  consist  of  the 
negligent  manner  of  fastening  up  the  thills,  but  the  license 
itself,  the  permission  with  or  without  consideration  to  ob- 
struct the  street  at  all  for  any  such  purpose  or  as  was  the 
case  here,  is  the  wrongful  act  on  part  of  the  defendant  which 
renders  it  responsible  for  the  damage  naturally  sustained 
from  such  obstruction."  See,  also,  Abilene  v.  Cowper- 
thwait62  Kan.  324  (34  Pac.  795)  ;  Hayes  v.  Wed  Bay,  91 
Mich.  418  (51  N.  W.  1067) ;  Russell  v.  Columbia,  74  Mo. 
480  (41  Am.  Eep.  325) ;  Taylor  v.  Cumberland,  64  Md.  68 
(20  Atl.  1027,  54  Am.  Rep.  759)  ;  Ouverson  v.  Grafton,  5 
K  D.  281  (65  X.  W.  676). 

It  is  suggested  in  argument  that  the  plaintiflF  ought  not 
to  recover  because  of  his  contributory  negligence.  That  is 
a  question  for  the  jury  alone.  If  the  plaintiff  is  to  be  be- 
7.  CoMTEiBu-  lieved,  and  his  credibility  was  for  the  lury  to 
LicEKCE.  pass  upon,  he  could  well  be  held  to  have  been 
in  the  exercise  of  due  care.  The  trial  court  erred  in  direct- 
ing a  verdict  for  the  appellee,  and  a  new  trial  must  be  or- 
dered. In  closing,  it  is  perhaps  not  out  of  order  to  quote  the 
following  opinion  in  the  New  York  case  last  above  cited: 
"  This  is  none  too  severe  a  liability.  It  is  to  be  hoped  that 
its  enforcement  will  tend  to  the  discontinuance  of  a  custom 
of  granting  permits  or  licenses  to  do  what  is  well  known  the 
city  has  no  right  to  authorize  or  license.  Such  licenses  it 
is  a  matter  of  public  notoriety  are  constantly  being  granted 
without  any  semblance  of  legal' authority,  and  the  licensees 
are  continually  acting  under  them  and  obstructing  the  streets 
to  the  serious  inconvenience  and  danger  of  the  public.  When 
it  is  understood  that  such  license  had  not  only  no  effect  in 
the  way  of  legalizing  an  obstruction,  but  simply  makes  the 
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city  a  partner  in  the  maintenance  of  a  public  nuisance,  such 
knowledge  may  tend  in  some  degree  to  the  protection  of  the 
public  in  the  lawful  use  of  its  own  highways." 

For  the  reasons  stated  the  judgment  of  the  district  court 
is  reversed.  Iisi 
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In  the  matter  of  the  Estate  of  James  B.  Strang,  De- 
ceased, Ward  B.  Strang,  Executor,  and  others,  Ap- 
pellants, V.  Fannie  Hall  and  others,  Appellees. 

Appeal:    parties:     minors.    Where     minor     legatees     were     duly 

1  served  with  notice  in  a  proceeding  to  construe  a  will  and 
were  represented  in  the  district  court  by  a  guardian  ad  litem, 
a  general  guardian  thereafter  appointed  and  authorized  to 
prosecute  an  appeal  was  a  proper  party  to  the  appeal,  and 
notice  served  upon  him  gave  the  appellate  court  jurisdiction 
of  the  minors. 

Notice  of  appeal:    service   upon  insane  person:    discrepancy   in 

2  name.  Where  notice  of  appeal  properly  named  an  insane 
person  confined  in  a  hospital,  a  discrepancy  in  the  name  given 
as  returned  by  the  Superintendent  of  the  Hospital  in  his  ac- 
ceptance of  service,  is  held  insufficient  to  deprive  the  appel- 
late court  of  jurisdiction,  there  being  no  showing  that  the  per- 
son named  in  the  return  was  not  the  same  as  the  one  to 
whom  the  notice  was  addressed. 

Trusts:    land  contracts:    consideration.    Where   a  testator  con- 

3  tracted  to  convey  to  his  children  certain  described  lands  at  an 
agreed  price  and  put  them  in  possession  on  consideration 
that  they  pay  taxes  and  interest,  and  it  was  provided  that  in 
the  settlement  of  his  estate  the  land  to  the  agreed  value 
should  be  treated  as  advancements  and  if  greater  in  value  than 
their  share  under  his  will  they  to  pay  the  excess  to  his  estate, 
the  testator  held  the  title  in  trust  for  the  benefit  of  the  chil- 
dren, whether  the  contracts  be  held  agreements  of  sale  or  to 
devise;  and  they  are  supported  by  sufficient  considerations. 

Estates  of  decedents:    conveyance  of  real  estate:    conversion  into 

4  personalty.  Where  a  testator  held  in  trust  lands  which  he 
had  contracted  to  convey  or  devise  to  certain  heirs  as  their 
interest  in  his  estate,  but  charged  with  payment  by  them  to 
his  estate  of  the  value  thereof  in  excess  of  a  stipulated  sum, 
the  excess  so  paid  was  converted  thereby  into  personalty  and 
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passed  to  other  heirs  iinclcr  the  will,  as  such,  unburdened  by 
charges  imposed  by  the  will  on  testator's  remaining  real  estate. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Bay- 
iNGTON^  Judge. 

Monday,  March  12,  1906. 

Eeheabing  Denied,  Thursday,  September  27,  1906. 

Action  brought  for  the  construction  of  certain  pro- 
visions in  the  last  will  and  testament  of  James  B.  Strang, 
deceased.  From  the  decree  rendered  by  the  district  court, 
the  plaintiffs  appeal. —  Reversed. 

John  J.  Ney,  and  Wm.  Olenn,  for  appellants, 

Milton  Remley,  for  appellees. 

Weaver,  J. —  The  testator  died  in  the  year  1903. 
Prior  to  December  10,  1904,  there  had  been  bom  to  him 
nine  children,  and  being  possessed  of  considerable  property, 
mostly  real  estate,  he  imdertook  to  make  provision  in  refer- 
ence thereto  for  the  benefit  of  his  family.  As  one  step  in 
that  direction  he  entered  into  a  written  contract  with  his 
daughter  Julia  Swafford  in  the  following  terms,  to  wit : 

This  agreement  made  and  entered  into  this  10th  day 
of  December,  1894,  by  and  between  James  B.  Strang,  party 
of  the  first  part  and  L.  G.  Swafford  and  Julia  Swafford, 
parties  of  the  second  part  witnesseth :  That  said  first  party, 
being  the  father  of  Julia  Swafford,  has  given  to  the  said 
second  parties  the  possession  of  the  following  described  real 
estate,  to  wit:  The  west  one-half  of  the  southwest  quarter 
of  section  19,  and  the  west  one-half  of  the  northwest  one- 
quarter  of  section  30,  township  81,  north  range  7,  west 
of  the  5th  P.  M.,  and  it  is  agreed  that  the  estimated  price 
of  the  said  land  is  $6,400.00,  and  the  said  second  parties 
shall  pay  the  taxes  on  the  said  lands  and  shall  also  pay  as 
kxDg  a&  the  said  first  party  or  his  wife,  Julia  Strang,  shall 
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live,  six  per  cent,  interest  on  the  said  sum  of  $6,400.00, 
such  payment  to  be  made  annually  on  the  Ist  day  of  March 
of  each  year,  and  it  is  further  agreed  that  upon  the  death 
of  the  said  first  party  and  his  wife,  Julia  Swafford,  shall 
be  charged  in  the  settlement  of  the  estate  with  the  sum  of 
$6,400.00,  and  if  the  share  under  the  will,  which  is  of  even 
date  herewith,  shall  not  amount  to  $6,400.00,  then  the  said 
second  parties  shall  pay  the  difference  to  the  executors  of 
the  said  estate,  and  such  difference  shall  be  a  charge  upon 
the  land  until  the  same  is  paid.  It  is  further  agreed  that 
if  the  said  second  parties  shall  fail  for  six  months  after  the 
same  becomes  due,  to  pay  the  taxes,  or  shall  fail  to  pay  the 
said  interest  to  the  said  first  party,  or  in  case  of  his  death 
to  the  wife  of  said  first  party,  then  the  said  first  party  or  in 
case  of  his  death,  his  said  wife  may  declare  this  contract 
forfeited  and  null  and  void,  and  in  that  case  the  said  second 
parties  shall  have  no  interest  in  said  real  estate  under  and 
by  virtue  of  this  contract.  It  is  understood,  however,  that 
in  the  settlement  of  the  estate  of  said  party,  other  lands 
which*  the  said  first  party  now  owns  shall  be  estimated  at 
the  amount  stated  in  the  said  will  any  increase  in  the  value 
of  such  other  lands  shall  not  inure  to  the  benefit  of  the  said 
Julia  Swafford  such  valuation  being  named  in  the  will  re- 
ferred to.  In  witness  whereof,  the  said  parties  have  here- 
unto set  their  hands.  James  B.  Strang,  L  G.  Swafford, 
Julia  Swafford. 

Another  contract  identical  in  terms  as  to  another  tract 
of  land  was  on  the  same  day  made  by  him,  with  his  daughter 
Nellie  Dean  and  her  husband.  On  the  same  datte,  also,  he 
made  and  executed  a  will  recognizing  and  aflSrming  said 
contracts  and  providing  a  plan  for  finally  equalizing  the 
distribution  of  his  estate  between  his  nine  children.  At  some 
time  thereafter,  and  before  the  execution  of  the  will  now 
in  question,  the  testator  entered  into  otlier  similar  contracts 
as  to  other  lands  with  his  daughter  Ella  Potter  and  her 
husband  and  his  son  Ward  B.  Strang.  On  October  31,  1903, 
the  testator  revoked  the  will  made  in  1894,  and  executed  the 
will  now  in  controversy.  It  should  also  be  noted  that  be- 
tween the  dates  of  the  two  wills  mentioned  the  daughter 


586         In  be  Estate  of  Stbang.    [131  Iowa 

Nellie  Dean  had  died,  survived  by  her  husband  and  several 
children.  The  later  instrument  consists  of  nine  items,  or 
paragraphs,  as  follows:  Item  1  is  a  general  direction  for 
the  payment  of  all  debts  and  funeral  expenses.  Item  2 
bequeaths  all  of  the  testator's  personal  property  to  the  chil- 
dren of  Ward  B.  Strang  living  at  the  time  of  the  testator's 
death.  Item  3  provides  for  the  establishment  of  a  principal 
fund  of  $500,  the  income  from  which  is  to  be  used  in  main- 
taining a  lot  or  burial  place  in  the  cemetery.  This  fund, 
it  is  provided,  shall  be  paid  "  out  of  the  real  estate  of  which 
I  may  die  seized  other  than  the  property  in  Cedar  Rapids 
which  I  will  devise  in  a  later  paragraph  of  this  will  and 
the  property  to  which  I  have  given  contracts  to  my  children 
and  their  spouses  as  hereinafter  referred  to  and  I  make  this 
bequest  a  lien  on  such  other  property."  Item  4  bequeaths 
to  Belle  Stewart  the  sum  of  $500  to  be  paid  "  out  of  my 
real  estate  of  which  I  may  die  seized  other  than  the  Cedar 
Rapids  property  or  the  property  imder  contract  to  my  chil- 
dren as  referred  to  in  item  3."  Item  6  devises  certain  de- 
scribed property  in  Cedar  Rapids  in  equal  shares  to  Fannie 
Hall,  Dora  E.  Salisbury,  Belle  Stewart,  Ward  B.  Strang, 
and  Estelle  Funk.  The  remainder  of  said  will  is  in  the  fol- 
lowing words : 

Item  G.  Whereas,  I  have  heretobefore  made  certain 
contracts  in  reference  to  lands  in  said  contracts  described, 
with  my  daughter  Julia  Swafford,  with  my  daughter,  Nellie 
Dean,  and  her  husband,  Stephen  Dean,  with  my  daughter, 
Ella  Potter,  and  her  husband,  Robert  Potter,  and  with  my 
son.  Ward  B.  Strang.  And  whereas,  said  contracts  provide 
that  in  the  settlement  of  my  estate  the  said  lands  so  de- 
scribed, shall  be  valued  at  the  prices  in  said  contracts  named 
and  the  amount  thereof  in  the  settlement  of  my  estate  shall 
be  deducted  from  the  shares  of  each  of  my  said  children, 
provided,  however,  that  my  said  children  comply  on  their 
part  with  the  provisions  of  said  contract.  And  whereas 
the  interests  of  the  children  aforesaid  under  my  will  of 
date  December  10th,  A.  D.  1894,  have  been  changed  by 
codicils  in  some  respects  and  1  am  desirous  of  making  the 
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further  changes  shown  by  this  will  and  yet  do  not  wish  nor 
intend  to  avoid  any  of  the  obligations  assumed  under  my 
contracts  aforesaid.  Therefore  it  is  my  wish  and  my  will, 
that  my  contracts  aforesaid  be  carried  out  according  to  the 
provisions  thereof.  That  the  foregoing  items,  1,.2,  3,  4, 
and  5  be  fully  carried  out;  that  on  my  death  my  executors 
have  my  estate  appraised;  that  in  such  appraisement  the 
west  half  of  the  southeast  quarter  of  section  19,  and  the 
west  half  of  the  northwest  quarter  of  section  30,  and  the  land 
in  the  southeast  quarter  of  section  30,  north  and  west  of  the 
river,  shall  be  estimated  at  twenty  dollars  ($20)  an  acre, 
and  the  east  half  of  the  southeast  quarter  of  section  19, 
and  part  of  the  northeast  quarter  of  the  northeast  quarter  of 
section  30,  and  the  southwest  quarter  of  the  northwest  quar- 
ter of  section  20,  and  the  west  half  of  the  southwest  quarter 
of  section  20,  and  the  west  half  of  the  northwest  quarter, 
twenty-nine,  shall  be  estimated  at  forty  dollars  ($40)  an 
acre,  and  the  east  half  of  the  southwest  quarter  of  section 
20,  and  the  east  half  of  the  northwest  quarter  of  section  20, 
all  in  said  township  81  north,  range  7,  west  of  the  fifth  P. 
M.,  shall  be  estimated  at  twenty-four  dollars  ($24)  per 
acre,  but  all  other  lands,  or  property  shall  be  estimated  at 
the  actual  market  value  thereof  at  the  time  of  settlement, 
and  if  in  said  settlement  with  Julia  Swafford  and  her  hus- 
band, L.  G.  Swafford,  with  the  heirs  of  Nellie  Dean  and 
Stephen  Dean  her  surviving  husband,  with  Ella  Potter  and  ^ 
Robert  Potter  and  with  Ward  B.  Strang,  it  appears  that 
the  land  described  in  any  one  of  said  contracts  at  the  valua- 
tion placed  thereon  in  said  contract,  and  in  this  will  amounts 
to  more  than  one-ninth  part  of  the  aggregate  value  of  the 
property  of  my  personal  and  real  estate,  including  the  prop- 
erty in  said  several  contracts  described,  then  the  said  child 
shall  pay  to  my  executors  a  sum  in  cash  equal  to  such  excess 
and  shall  have  no  further  interest  in  my  estate  unless  a 
further  interest  is  given  such  child  by  the  subsequent  pro- 
visions of  this  will. 

Item  7.  (1)  It  is  my  will  that  my  executor.  Ward  B. 
Strang,  convey  to  my  daughter,  Julia  Swafford,  in  lieu  of 
the  land  described  in  the  original  contract  to  her  and  her 
husband,  L.  G.  Swafford,  which  was  at  their  request  con- 
veyed by  me  to  a  purchaser  and  the  proceeds  at  their  re- 
quest invested  in  land  to  be  held  by  me  in  lieu  thereof  in 
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Madison  county,  Iowa,  which  latter  land  was  disposed  of 
and  invested  in  the  land  hereinafter  described  in  said  orig- 
inal contract  to  wit:  Lot  nine  (9)  in  the  east  half  of  the 
northeast  fractional  quarter  and  the  west  half  of  the  north- 
east fractional  quarter  and  the  west  half  of  the  southeast 
quarter  and  the  east  half  of  the  southwest  quarter  (except 
lots  2  and  13  the  south  side  thereof).  And  lot  14  of  the 
west  half  of  the  southwest  quarter  and  the  east  half  of  the 
northwest  fractional  quarter,  all  in  section  4,  township  83, 
range  81,  west  of  the  fifth  P.  M.,  in  Green  county,  Iowa, 
upon  the  said  Julia  Swafford  paying  in  money  to  my  said 
executor  the  excess  referred  to  in  item  6  of  this  will,  in 
the  event  that  there  is  an  excess  in  the  value  of  the  land 
contracted  to  said  Swaffords  as  in  said  item  provided.*  And 
upon  said  condition  and  on  condition  that  the  provisions  of 
the  contract  are  fully  complied  with  in  my  lifetime,  I  will 
and  devise  said  land  to  Julia  SwaflFord.  (2)  It  is  my  will 
that  my  executors  shall  convey  to  the  children  of  my  de- 
ceased daughter,  Nellie  Dean,  surviving  her,  the  land  de- 
scribed in  .the  contract  to  Nellie  Dean  and  her  husband, 
upon  the  pajinent  by  them  of  the  excess,  in  the  event  that 
said  land  exceeds  in  value,  under  the  appraisement  provided 
for,  the  share  of  said  Nellie  Dean  in  my  estate  as  stated  in 
item  6  of  this  my  will,  and  provided  further  that  the  pro- 
visions of  the  contract  are  fully  complied  with  in  my  life- 
time and  upon  such  condition  I  devise  said  land  to  the  sur- 
viving children  of  my  said  daughter,  Nellie  Dean.  (3) 
It  is  further  my  will  that  my  executors  convey  to  my 
daughter,  Ella  Potter,  the  land  described  in  her  contract 
made  by  me  to  her  and  Robert  Potter,  upon  the  payment  by 
her  of  the  excess  in  the  event  that  the  said  land  exceeds 
the  share  of  Ella  Potter  in  my  estate  as  it  will  be  deter- 
mined under  the  provisions  of  item  6  of  this,  my  will,  pro- 
vided further  that  the  provisions  of  said  contract  are  fully 
performed  and  complied  with  in  my  lifetime.  And  upon 
such  conditions  I  devise  said  land  to  my  daughter,  Ella  Pot- 
ter. (4)  It  is  further  my  will  that  my  executor,  L.  G. 
Swafford,  convey  to  Ward  B.  Strang,  the  land  described  in 
my  contract  to  him  upon  the  payment  of  the  excess,  if  any, 
of  said  land  over  his  share  of  my  estate  as  determined  under 
the  provisions  of  item  5  hereof  and  provided  that  he  fully 
complies  with  the  provisions  of  said  contract  in  my  life- 
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time,  and  upon  said  conditions  I  devise  said  land  to  him. 
Item  8.  (1)  I  will  devise  and  bequeath  to  my  daugh- 
ters, Dora  E.  Salisbury,  Mary  Frances  Hall,  and  •Belle 
Stewart  each,  an  undivided  one-fifth  of  my  real  estate  re- 
maining after  the  payment  of  the  bequests  provided  for  in 
items  3  and  4,  and  after  the  conveyances  to  be  made  by  my 
executors  as  provided  in  item  7  of  this,  my  will,  in  fulfill- 
ment of  the  contracts  therein  referred  to,  and  after  the  de- 
vise in  item  5.  (2)1  further  will  and  devise  an  undivided 
one-fifth  of  my  real  estate  so  remaining  after  the  payment 
of  the  said  bequests  provided  for  in  items  3  and  4,  and 
after  the  conveyances  to  be  made  by  my  executor  as  pro- 
vided in  item  7  and  after  the  devise  in  item  5  hereof,  to 
my  son.  Ward  B.  Strang,  in  trust  for  the  surviving  children 
of  Laura  Funk  or  their  heirs,  the  said  Ward  B.  Strang,  to 
invest  the  same  at  the  best  rate  of  interest  possible,  con- 
sistent with  good  security,  until  the  death  of  Laura  Funk, 
and  then  distribute  the  same  to  beneficiaries,  and  out  of  such 
interest  derived  from  such  investment,  said  Ward  B.  Strang, 
trustee,  may  in  his  discretion,  during  the  lifetime  of  my 
s«aid  daughter,  Laura  Funk,  let  her  have  such  wearing  ap- 
parel or  other  necessaries  or  comforts  as  he  may  see  fit  to 
provide  and  purchase  for  her,  I  reposing  full  confidence  in 
my  said  son.  Ward  B.  Strang,  leave  such  purchases  entirely 
to  his  discretion.  Said  Ward  B.  Strang  shall  keep  the  said 
one-fifth  of  my  real  estate  invested  and  add  thereto  the  un- 
expended interest,  if  any,  that  accumulates  and  shall  loan 
said  money  out  on  good  security  and  retain  such  principal 
and  interest  in  his.  hands  imtil  the  death  of  my  daughter, 
Laura  Funk,  unless  he  finds  that  it  would  be  advantageous 
to  her  children  to  distribute  to  them  or  some  of  them  a 
portion  of  the  principal  or  interest  prior  to  the  death  of  the 
said  Laura  Funk.  And  it  is  my  intention  that  he  shall 
exorcise  his  discretion  and  judgment  in  this  respect  and  if 
it  will  be  of  great  advantage  to  such  children  of  the  said 
Laura  Funk,  to  give  them  a  portion  of  their  interest  from 
the  share  so  set  aside  for  their  benefit  in  the  lifetime  of 
my  daughter,  Laura  Funk,  he  may  do  so.  (3)  I  will  and 
devise  to  my  son.  Ward  B.  Strang,  an  undivided  one-fifth 
of  my  real  estate  remaining  after  the  charge  in  items  3  and 
4,  and  the  devise  in  items  5  and  7,  in  trust  for  the  children 
of  Laura  Funk,  who  survive  her,  the  surviving  children  of 
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my  daughter,  Nellie  Dean,  and  my  own  children  now  liv- 
ing, other  than  Clarence  Strang  and  Laura  Funk.  My 
said  gjendchildren,  the  surviving  children  of  Laura  Funk 
to  receive  one-eighth  of  such  beneficial  interest,  to  be  di- 
vided between  them  and  the  surviving  children  of  my  daugh- 
ter, Nellie  Dean,  to  receive  one-eighth  of  such  beneficial 
interest  to  be  divided  between  them.  And  my  own  children, 
except  the  said  Clarence  Strang  and  Laura  Funk  and  Nellie 
Dean,  deceased,  each  to  receive  one-sixth.  The  interest  of 
such  beneficiaries  being  subject  to, the  following  contingency 
and  conditions,  to  wit:  Said  Ward  B.  Strang  shall  keep 
the  principal  and  unused  income  therefrom  in  safe  interest 
bearing  securities,  until  the  death  of  Clarence  Strang,  and 
then  distribute  same  to  beneficiaries,  he  may  in  his  discre- 
tion use  whatever  in  his  judgment  he  deems  advisable,  for 
the  comfort  and  support  of  the  said  Clarence  Strang,  who 
is  insane,  and  if  the  said  Clarence  Strang  should  recover 
his  reason,  then  in  that  event  he  shall  be  the  sole  beneficiary 
of  such  trust,  and  my  other  children  and  the  grandchildren 
shall  have  no  interest  therein  except  as  provided  therein. 
If  the  said  Clarence  Strang  permanently  recovers  his  inind 
and  marries  and  has  heirs,  then  in  that  event  said  trustee 
is  authorized  to  transfer  a  legal  title  of  the  said  one-fifth 
involved  in  his  trust  to  the  said  Clarence  Strang,  but  if 
the  said  Clarence  Strang  recovers  his  reason  and  does  not 
niarry,  then  the  income  from  said  trust  fund  shall  be  paid 
to  him  as  long  as  he  lives,  and  upon  his  death  the  same  shall 
be  divided  among  my  children  and  grandchildren  as  above 
provided. 

Item  9.  I  believe  that  I  have  disposed  of  all  property 
real  and  personal,  of  which  I  may  die  the  owner,  but  in 
order  to  meet  any  contingency  that  may  arise,  I  will,  devise 
and  bequeath  to  my  son.  Ward  B.  Strang,  any  property 
owned  by  me  at  my  death  not  herein  otherwise  disposed  of. 

In  their  petition  for  the  construction  of  this  will  the 
executors,  after  stating  its  terms,  set  forth  matters  upon 
which  doubts  have  arisen  as  follows: 

Among  other  property  that  will  come  into  the  hands  of 
these  executors  and  which  is  now  nearly  ready  to  be  paid 
to  them  is  the  excess  that  the  land  received,  under  contract 
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and  the  terms  of  this  will  by  Julia  Swaflford,  the  heirs  of 
Xellie  Dean,  Ella  Potter,  and  her  husband  and  Ward  B. 
Strang,  is  over  the  share  of  said  several  heirs  in  the  estate 
if  they  were  to  receive  an  equal  share  in  said  estate,  and 
doubts  have  arisen  whether  this  excess,  amounting  to  about 
$1,500  under  the  terms  of  the  will,  is  personal  or  real 
property.  Doubts  have  arisen  also  as  to  whether,  by  the  terms 
of  the  will,  the  $500  set  apart  for  the  cemetery  .fund  and 
the  $500  set  apart  for  Belle  Stewart  should  be  taken  out 
of  the  excess  paid  in  or  to  be  paid  in  by  the  said  parties,  or 
whether  the  same  should  be  taken  out  of  the  real  estate 
other  than  the  houses  and  lot  in  Cedar  Rapids  or  the  property 
under  contract  to  the  children  of  deceased,  to  wit,  the  said 
Julia  SwafFord  et  al.  Another  doubt  has  arisen  as  to  who 
shall  receive  the  said  excess  if  it  is  not  absorbed  in  the  pay- 
ment of  the  legacies  of  $500  herein  referred  to.  These  ex- 
ecutors ask  the  court,  therefore,  to  construe  said  will  and 
direct  them  how  to  apply  and  pay  said  money  when  received, 
and  to  construe  said  will  in  all  matters  pertinent  to  the  ad- 
ministration of  this  estate. 

From  this  statement  we  understand  that  upon  ascertaining 
the  full  value  of  the  testator's  estate,  and  taking  into  con- 
sideration the  lands  included  in  the  contracts  held  by  four 
of  his  children  as  aforesaid,  it  was  found  that  these  lands 
so  received  by  said  children,  when  taken  at  the  agreed  val- 
uation, exceeded  their  shares  under  the  will 'by  the  sum  of 
$1,500,  and  it  is  the  disposition  or  application  of  this  sum 
paid  or  to  be  paid  into  the  hand  of  the  executors  concerning 
which  instruction  is  asked.  The  district  court  found  and 
held  that  upon  a  proper  construction  of  the  will  the  excess 
above  referred  to  is  to  be  considered  and  treated  by  the  exe- 
cutors as  real  estate,  and  shall  be  disposed  of  in  the  manner 
provided  by  the  will  in  respect  to  the  real  estate  left  by  the 
testator  other  than  the  property  in  Cedar  Rapids  a»d  the 
lands  included  in  the  contracts  held  by  the  four  children 
aforesaid.    It  is  from  this  finding  that  the  appeal  is  taken. 

T.     Among  the  appellants  appearing  in  this  court  is  D. 
L.  Boyd,  guardian  of  the  minor  children  of  Ward  B.  Strang, 
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who  are  legatees  under  the  wilL    It  is  objected  by  the  appel- 
lees that  this  guardian  was  not  a  party  to  the 
1.  AppEALj^paj-^     ^^gg  jj^  ^jjg  ^j.jg2  court,  and  therefore  cannot 

be  permitted  to  appear  in  this  court.  As 
nearly  as  we  can  determine  from  the  record,  these  infants 
were  duly  served  with  notice  of  the  proceeding  to  construe 
the  will, .  and  were  represented  by  W.  J.  Huff,  Esq.,  who 
was  appointed  guardian  ad  litem  by  the  court  for  that  pur- 
pose. Shortly  after  the  trial  in  the  district  court  the  said 
D.  L.  Boyd  was  appointed  general  guardian  of  said  children 
and  was  authorized  by  the  court  to  prosecute  an  appeal  from 
the  finding  and  judgment  herein.  It  is  the  contention  of 
the  appellees  that  this  fact  gives  said  guardian  no  standing 
in  this  court,  and  that  the  notices  of  appeal  served  by  him 
are  nullities  and  have  no  effect  to  give  this  court  jurisdic- 
tion to  hear  the  case  upon  its  merits.  In  our  judgment 
that  proposition  is  unsound.  The  appeal,  while  in  form 
the  appeal  of  «the  guardian,  is  in  substance  the  appeal  of 
the  infants,  who  by  reason  of  their  infancy  must  appear  and 
prosecute  their  case  by  a  duly  appointed  representative.  The 
fact  that  a  guardian  ad  litem  appeared  for  them  in  a  trial 
court  does  not  render  it  imperative  that  they  must  be  rep- 
resented by  him  on  appeal  in  this  court,  and,  if  the  court 
below  sees  fit  after  judgment  is  entered  to  appoint  a  gen- 
eral guardian  and  authorize  him  to  prosecute  the  appeal, 
it  is  acting  within  its  jurisdiction,  and  we  are  bound  to 
recognize  the  validity  and  propriety  of  the  order.  If  a 
guardian  appearing  at  the  trial  should  resign  before  appeal 
is  taken,  no  one  would  contend  that  his  successor  in  the  trust 
is  without  authority  to  act  in  the  premises  any  more  than 
the  administrator  of  a  party  who  dies  after  entry  of  judg- 
ment is  without  authority  to  prosecute  appeal  on  behalf  of 
his  intestate. 

It  is  next  urged  that  no  notice  of  appeal  was  served 
on  a  son  of  the  testator  mentioned  in  the  will,  by  the  name 
of  Clarence  Strang.     If  we  correctly  apprehend  the  situation, 
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this  objection  is  based  upon  an  apparent  lapse  in  the  record 
*'  ^^12^^  scry  ^^^^®^  ^*^  fr^^»  ^^y  omission  in  fact  to 
Mnc?2S^n:  ^^^^^  ^^  propor  notice.  It  appears  from  the 
fn^ame."^^  wiU  itsclf,  and  from  various  statements  and 
admissions  cropping  out  in  the  numerous  abstracts,  amend- 
ments, and  counter  amendments  with  which  this  court  has 
been  showered,  that  Clarence  Strang  is  and  for  some  years 
has  been  insane  and  under  treatment  and  restraint  at  the 
state  hospital  at  Independence,  Iowa.  The  notice  of  appeal 
was  directed  to  Clarence  Strang  and  sent  to  the  hospital  for 
service  upon  him,  and  the  superintendent  of  that  institu- 
tion, acting  under  the  statute  which  permits  him  so  to  do, 
accepted  service  in  behalf  of  the  patient,  naming  him  as 
"  James  C.  Strang.^^  This  discrepancy  was  evidently  un- 
noticed by  either  party  until  after  the  appellants'  abstract 
had  been  filed  in  this  court.  It  was  then  made  a  groimd 
of  a  motion  by  appellee  to  dismiss  the  appeal.  There  is 
not  the  slightest  pretense  in  abstract  or  in  argument  that 
Clarence  Strang  and  James  C.  Strang  are  not  one  and  the 
same  person.  The  notice  was  directed  to  him  by  the  name 
of  "  Clarence,'*  and  it  was  for  him  the  superintendent  ac- 
cepted the  service,  and,  if  in  so  doing  he  described  or  named 
him  as  "  James  C,"  we  think  the  service  was  not  thereby 
vitiated.  The  paper  is  not  supposed  to  go  into  the  patient's 
hands.  The  law  substitutes  for  him  for  the  purposes  of 
the  notice  the  superintendent  in  whose  custody  he  is,  and  it  is 
made  clearly  to  appear  in  the  present  instance  that  the  no- 
tice did  reach  the  hands  of  the  proper  person.  The  acknowl- 
edgment of  the  service,  when  read,  as  it  should  be,  in  con- 
nection with  the  notice  itself,  indicates  with  sufficient  clear- 
ness that  the  name  of  "  James  C.  Strang  "  is  but  an  imma- 
terial variation  of  the  name  of  "  Clarence  Strang,"  and  re- 
fer to  one  and  the  same  person. 

It  is  further  to  be  said  that  the  original  notice  l)y  which 
Clarence  Strang  was  brought  or  attempted  to  be  brought  into 

this  action  in  the  court  below  was  served  in  precisely  the 
Vol.  131  Ia.— 38 
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same  manner  as  the  notice  of  appeal  was  served  upon  the 
same  person ;  the  service  being  in  each  case  accepted  by  the 
superintendent  of  the  hospital  for  and  in  the  name  of 
**  James  C.  Strang."  If  the  first  service  was  sufficient  to 
give  the  trial  court  jurisdiction  over  Clarence,  why  is  not 
the  same  kind  of  service  sufficient  to  bring  the  same  person 
into  this  court?  If  it  was  not  sufficient,  then  Clarence 
Strang  was  not  made  a  party  in  the  district  court,  and  serv- 
ice of  the  notice  of  appeal  upon  him  is  not  necessary  to  the 
jurisdiction  of  this  court. 

II.  Coming  now  to  the  merits  of  the  appeal,  it  will  be 

observed  that  by  treating  the  so-called  excess  money  in  the 

hands  of  the  executors  as  real  estate  it  is  made  subject  to 

item   3   of  the  will  establishing^  a  cemetery 

8.  Trusts:  land         -        ,       -  ^  i    .  .  i  ■■ 

^^^n^'-deration  ^^^^  ^^  $500,  and  item  4  providing  a  legacy 
of  $600  to  Belle  Stewart>  and  item  8  provid- 
ing for  a  division  of  testator's  remaining  real  estate  between 
the  heirs  generally ;  while,  if  we  are  to  treat  said  excess  fund 
as  personalty,  it  must  go  direct  to  the  children  of  Ward  B. 
Strang  under  the  terms  of  item  2  of  the  will,  which  makes 
said  children  the  sole  beneficiaries  of  his  personal  property 
undiminished  by  any  of  the  charges  created  by  subsequent 
items  or  provisions.  In  considering  this  question,  much 
attention  has  been  given  by  counsel  to  the  discussion  of  the 
doctrine  of  equitable  conversion,  but  we  think  it  unneces- 
sary to  go  into  a  review  of  the  authorities  cited.  Had  the 
testator  in  his  lifetime  entered  into  contracts  for  the  sale 
of  these  tracts  of  land  to  persons  outside  of  his  family,  no 
one,  we  think,  would  contend  that  his  claim  to  recover  any 
unpaid  portion  of  the  sale  price  was  not  a  chose  in  action 
or  that  upon  his  death  it  was  not  to  be  inventoried  and 
treated  as  persgnal  property. 

Appreciating  the  point  here  suggested,  the  appellee 
argues  with  much  force  that  the  contracts  between  the  testa- 
tor and  the  four  children  named  are  not  to  be  treated  as 
contracts  of  purchase,  and  that  each  of  said  children  takes 
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his  or  her  land,  not  as  vendee  under  the  written  agreement, 
but  as  a  devisee  under  the  will.  But  is  this  true?  And, 
if  true,  is  it  conclusive  of  the  correctness  of  the  decree  ap- 
pealed from?  It  appears  to  us  that  the  contract  must  be 
treated  as  a  contract  of  sale,  or  at  least  as  a  contract  to  de- 
vise the  lands  therein  described,  and  that  upon  either  theory 
the  holding  of  the  trial  court  cannot  be  upheld.  The  con- 
tract in  each  case  invests  the  second  party  with  the  posses- 
sion of  specifically  described  lands  and  places  thereon  an 
agreed  price  or  value.  On  this  value  the  second  party  un- 
dertakes to  pay  interest  to  the  first  party  for  life,  and  to 
discharge  the  taxes  as  they  accrue.  It  is  next  agreed,  in 
effect,  that  upon  the  death  of  the  first  party  and  the  settle- 
ment of  his  estate  the  agreed  contract  value  of  the  land  shall 
be  treated  as  in  the  nature  of  an  advancement  to  the  second 
party,  and,  if  such  advancement  or  agreed  value  proves  to 
be  greater  than  the  proper  share  of  the  latter  under  the  will 
to  which  reference  is  expressly  made,  then  the  latter  will  pay 
or  return  to  the  estate  the  amount  of  such  excess.  No 
objection  is  raised  in  the  record  that  the  holders  of  these 
contracts  or  either  of  them  failed  to  perform  the  conditions 
thereof  on  their  part,  and  we  must  take  it  for  granted  that 
they  paid  the  taxes  and  interest  as  agreed  upon  to  the  date 
of  the  testator^s  death.  In  other  words,  they  have  per- 
formed or  paid  in  full  the  agreed  consideration.  Here,  cer- 
tainly, are  all  the  essential  elements  of  an  enforceable  con- 
tract, whether  it  be  called  a  contract  of  sale  or  an  agreement 
to  devise.  Suppose  that  during  the  life  of  the  testator, 
while  the  holders  of  the  contracts  were  in  possession  of  the 
lands,  and  without  any  default  on  their  part,  he  had  con- 
veyed the  lands  without  their  consent  to  some  third  per- 
son. It  would  seem  too  clear  for  any  manner  of  doubt 
that  such  conveyance  would  be  of  no  force  or  effect  against 
these  children.  Had  the  testator,  after  making  these 
contracts  and  putting  the  children  in  possession  of  the 
lands,  revoked  his  will  and  died  intestate,  or  if  by  a  codicil 
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or  by  another  will  he  had  devised  the  lands  to  other  persons, 
it  is  equally  clear  that  the  rights  of  the  holders  of  the  con- 
tracts would  be  in  no  manner  affected.  It  is,  of  course,  too 
well  understood  for  argument  that  contracts  of  sale  may  be 
specifically  enforced  against  the  vendor,  his  heirs  and  de- 
visees. It  is  also  well  established  that  agreements  to  devise, 
when  founded  upon  a  consideration,  will  likewise  be  en- 
forced. In  such  case  the  heir  to  whom  the  legal  title  has 
descended,  or  the  devisee  to  whom  the  land  has  been  de- 
vised in  violation  of  the  agreement,  is  deemed  to  hold  such 
title  in  trust  for  him  to  whom  it  should  have  been  devised. 
}Yhiton  V.  }Yhiton,  179  111.  32  (53  N.  E.  722) ;  Duvale  v. 
Duvale,  56  N.  J.  Eq.  375  (39  Atl.  687,  40  Atl.  440)  ;  Kofka 
V.  llosicky,  41  Neb.  328  (59  N.  W.  788,  25  L.  R.  A.  207, 
43  Am.  St.  Rep.  685) ;  Emery  v.  Darling,  50  Ohio  St.  160 
(33  N.  E.  715) ;  Hale  v.  Hale,  90  Va.  728  (19  S.  E.  739) ; 
Bruce  v.  Moon,  57  S.  C.  60  (35  S.  E.  415) ;  Newton  v. 
Lyon,  62  Kan.  306  (62  Pac.  1000)  ;  Fogle  v:  Church,  48  S. 
C.  86  (26  S.  E.  99)  ;  Allbright  v.  Hannah,  103  Iowa  98. 
Nor  is  it  open  to  doubt  that  the  agreement  between  the  tes- 
tator and  the  holders  of  the  contracts  is  supported  by  a  suf- 
ficient consideration.  The  entry  into  possession,  the  agree- 
ment to  pay  taxes  and  interest,  and  the  obligation  assumed 
to  pay  the  executors  of  their  father's  will  the  excess,  if  any, 
in  the  agreed  value  of  their  lands  over  their  proportionate 
.interest  in  his  estate,  are  certainly  sufficient  for  that  pur- 
pose. 

With  this  proposition  established,  let  us  turn  to  the  final 
inquiry  as  to  the  nature  of  the  property  or  right  represented 
by  this  money  in  the  hands  of  the  executors.     It  is  a  rec- 
4.  Estates  OP         ognized  rule  that  under  an  enforceable  con- 
conveyance  of  tract  for  the  sale  of  land,  especially  where 

real  estate:  ...  ,  i  ,     ,  ^ 

conversion       posscssiou  IS  ffivcu  to  the  vcudce  and  the  only 

into  person-  ,.   . 

aity.  condition  precedent  to  the  transfer  of  the  le- 

gal title  is  the  making  of  a  deferred  payment,  the  vendor's 
interest  in  the  land  becomes  in  equity  that  of  a  mortgagee 
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rather  than  owner,  and  he  thereafter  holds  such  title  in  trust 
to  secuTe  the  promised  payment.  Champion  v.  Brown,  6 
Johns.  Ch.  (N.  Y.)  398  (10  Am.  Dec.  343);  Dorsey  v. 
Hall,  7  Neb.  464 ;  Holman  v.  Patterson  29  Ark.  357 ;  Ellis- 
V.  Jeans,  7.  Cal.  409 ;  Linscott  v.  Buck,  33  Me.  530 ;  Randall 
V.  Constans,  33  Minn.  329  (23  N.  W.  530);  StricUand  v. 
Kirk,  51  Miss.  795;  BurkhaH  v.  Howard,  14  Or.  39  (12 
Pac.  79).  There  are,  of  course,  some  exceptions  to  this 
rule,  but  we  know  of  none  under  which  these  contracts  now 
before  us  can  be  classed.  If,  treated  as  contracts  of  sale,  the 
conversion  of  the  testator^s  real  estate  into  personalty  was 
effected  by  his  own  act  in  his  lifetime,  the  holders  of  these 
contracts  become  the  o^vners  of  the  equitable  title  to  the 
lands,  and,  had  they  died  before  the  testator,  their  interest 
in  the  lands  would  have  descended  to  their  heirs  as  realty, 
and  not  to  their  administrators  a&  personalty.  On  the  other 
hand,  the  legal  title  held  or  retained  by  a  vendor  is  in  equity 
considered  a  mere  chattel  interest  passing,  not  to  his  heirs, 
but  to  his  executors  or  administrators,  to  be  held  by  them 
for  no  other  purpose  than  as  security  for  the  payment  of  the 
debt.  Champion  v.  Brown,  supra;  Miller's  Adm'r  v.  Mil- 
ler, 25  N.  J.  Eq.  365  Johnson  v.  Corbett,  11  Paige  (K 
Y.)  272;  Skinner  v.  Houghton,  92  Md.  68,  (48  Atl.  85,  84 
Am.  St.  Rep.  485)  ;  Bowen  v.  Lansing,  129  Mich.  117 
(88  N.  W.  384,  57  L.  R.  A.  643,  95  Am.  St.  Rep.  427). 

So,  also,  if  we  treat  the  contracts  as  agreements  to  de- 
vise. In  such  case  instantly  upon  the  death  of  the  testator, 
if  not,  indeed,  upon  the  making  of  the  contracts, .  the 
holders  of  the  contracts,  having  performed  the  conditions 
on  their  part,  became  the  equitable  owners  of  the  several 
tracts  of  land  in  question,  and  thereafter  the  executors  or 
heirs  held  the  legal  title  for  no. other  purpose  than  to  secure 
the  payment  of  the  excess  of  the  value  of  said  lands  over  the 
shares  of  these  children  in  the  estate.  No  part  of  these 
lands  belonged  to  the  estate.  The  contracts  did  not  contem- 
plate that,  in  case  they  exceeded  in  value  the  shares  of  these 
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children,  any  part  or  share  of  such  lands  would  be  released 
or  turned  back  to  the  testator  or  his  heirs,  but  that  said  chil- 
dren should  pay  to  the  executors  an  amount  equal  to  such 
excess.  This  obligation  is  one  of  debt  in  the  nature  of  debt 
for, purchase  money  undertaken  by  these  children  in  the  life- 
time of  their  father,  and  as  such  constituted  a  personal  asset 
in  the  hands  of  the  executors.  It  follows  that  as  personalty 
this  fund  must  be  held  to  pass  by  the  terms  of  the  will  to  the 
children  of  Ward  B.  Strang  undiminished  and  unburdened 
by  any  of  the  charges  imposed  by  other  provisions  of  the  will 
upon  the  real  estate  of  which  the  testator  died  siesed. 

The  decree  of  the  district  court  is  therefore  reversed,  and 
cause  remanded  for  the  entry  of  a  decree  in  harmony  with 
this  opinion.  The  several  motions  filed  to  strike  parts  of 
the  record  and  to  dismiss  the  appeal  are  overruled. —  Be- 
versed. 


Joseph  Elbekt,  Appellant,  v.  S.  A.  Mitchell,  et  al.. 

Appellees. 

Evidence:    collateral  inquiry.    In  a  damage  suit  for  the  sale  of 
1    diseased  hogs,  the  number  of  hogs  previously  owned  by   a 
witness   to   which   disease   was   communicated   by   hogs   pur- 
chased of  defendant  from  the  same  car  load,  had  relation  to 
a  collateral  matter  and  was  immaterial. 

Similar  transactions.    The  fact  that  a  vendor  of  hogs  made  no  war- 

2  ranty  of  the  soundness  of  those  sold  others  was  immaterial 
on  the  question  of  warranty  as  to  those  sold  plaintiff  from  the 
same  car  load. 

Intent    Where  fraud  is  an  issue,  like  transactions  with  others  at 

3  about  the  same  time  may  be  shown  on  the  question  of  intent, 
but  this  rule  does  not  permit  a  defendant  to  show  by  other 
witnesses  than  those  used  by  plaintiff  that  in  some  transactions 
no  fraud  was  practiced. 

Instructions:    harmless    error.    An    erroneous    instruction    as   to 

4  the  measure  of  damages  is  without  prejudice  where  the  jury 
finds  for  defendant. 
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Appeal    from    Sioitx    District     Court. —  Hon.     Willlaji 
Hutchinson,  Judge. 

Tuesday,  October  16,  1906. 

Action  for  damages  caused  by  the  sale  of  diseased  hogs. 
Trial  to  a  jury.  Verdict  and  judgment  for  defendants,  and 
plaintiff  appeals. —  Reversed. 

G.  Klay  and  Hatley  &  Irwin,  for  appellant 

Van  Oostrehout  &  Hospers  and  W.  C.  Leonard,  for  ap- 
pellees. 

Deemeb,  J. —  November  14,  1903,  defendants  shipped 
a  car  load  of  stock  hogs,  consisting  of  one  hundred  and 
seventy-nine  head,  from  Sheldon  to  Rock  Valley,  Iowa,  and 
at  the  latter  place  sold  them  to  various  parties,  among  whom 
was  the  plaintiff,  who  purchased  thirty  head  for  the  agteed 
price  of  $134.  At  that  time  plaintiff  was  the  owner  of 
seventy  head  of  hogs,  which  he  kept  upon  his  farm,  and  he 
contends  that  the  animals  which  he  purchased  from  defend- 
ants were  inflicted  with  hog  cholera,  which  rendered  them 
worthless,  and  that  they  communicated  the  disease  to  his 
other. hogs,  inflicting  a  total  damage  of  $500.  His  petition 
is  in  three  counts.  In  the  first  he  claimed  that  the  defend- 
ants falsely  and  fraudulently  represented  that  the  hogs  were 
all  right,  well  knowing  that  this  was  not  true  and  that  the 
hogs  were  diseased.  In  the  second  he  pleaded  a  parol  war- 
ranty of  the  soundness  of  the  animals;  and  in  the  third  ho 
averred  that  the  hogs  were  diseased,  and  that  the  defendants 
knew  them  to  be  when  they  sold  them,  but  that  they  fraud- 
ulently concealed  their  condition  from  plaintiff,  that  plaintiff 
believed  them  sound  and  purchased  with  that  understanding, 
and  that  on  account  of  defendants'  fraudulent  concealment 
he  has  been  damaged.  Defendants'  answer  was  a  general 
denial. 
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Upon  the  trial,  plaintiff  showed  by  a  witness  that  he 
(witness)  had  purchased  hogs  of  defendants  from  the  same 
car  in  which  those  sold  plaintiff  were  shipped,  and  that  most 

1.  Evidence:  of  them  died,  SOmO  Very  shortly  after  the  pur- 

inquiry,  chase.     He  was  then  asked  if  the  disease  got 

into  his  other  herd,  to  which  he  responded  that  it  did,  and 
he  was  then  asked  how  many  others  he  had.  An  objection  to 
this  question  was  sustained,  and,  as  we  think,  properly.  It 
was  entirely  immaterial  as  to  how  many  other  hogs  he  had, 
and  as  to  how  many  of  them  died.  He  was  not  suing  for 
damages,  and  the  fact  that  he  had  another  herd  and  the 
query  as  to  how  many  he  had  was  entirely  foreign  to  any 
issue  in  the  case.  The  inquiry  was  manifestly  a  collateral 
one. 

Plaintiff  testified  that  the  defendant  from  whom  he 
made  his  purchase  stated  that  the  hogs  were  all  right  and 
that  he  would  guaranty  them.     He  further  testified  that  he 

2.  SiMiLAE  relied  upon  the  guaranty  and  would  not  have 
TRAiraACTioNB.    purchascd  but  for  it     He  also  testified  that 

one  of  the  animals  died  the  same  day  and  that  others  died 
within  a  short  time  after  his  purchase.  Plaintiff  also 
showed  that  others  purchased  hogs  out  of  the  same  car  load 
from  which  he  had  purchased,  and  that  these  hogs  were  sick 
and  diseased,  and  that  defendant  from  whom  the  purchase 
was  made  either  represented  them  to  be  sound  or  concealed 
their  condition  from  the  purchasers.  Most  of  this  testi- 
mony, however,  related  simply  to  purchasers  from  the  same 
car  load  and  to  the  diseased  condition  of  the  animals  bought. 
When  defendants  came  to  introduce  their  testimony  they 
were  permitted  to  show,  over  plaintiff^s  objections,  that  they 
sold  hogs  to  other  persons  than  they  who  were  witnesses  for 
plaintiff,  and  that  they  made  no  warranty  or  guaranty  to 
them  .of  the  soundness  of  the  animals.  Manifestly  this  was 
erroneous.  That  defendants  made  no  warranty  to  these 
other  persons  would  be  no  evidence  that  they  did  not  make  a 
warranty  to  plaintiff.     This  is  too  clear  for  argument 
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Upon  the  fraud  issue  plaintiff  might  show,  for  the  pur- 
pose of  proving  motive,  intent,  or  scienter,  that  defendants 
committed  a  similar  fraud  upon  others;  but  this  does  not 
open  up  the  entire  field,  so  as  to  permit  de- 
fendants to  show  that  they  were  honest  with 
some  people  and  did  not  make  warranties  to  others.  None 
of  the  cases  relied  upon  by  appellees  support  the  ruling  of 
the  trial  court.  Starr  v.  Stevenson,  91  Iowa,  684,  and  Zim- 
.  merman  v.  Brannon,  103  Iowa,  144,  are  not  in  point.  They 
simply  announce  the  general  rule  that,  where  fraud  is  in 
issue,  other  frauds  of  the  same  kind,  committed  at  or  near 
the  same  time  and  by  the  same  person,  are  admissible  lipon 
plaintiff's  part  for  the  purposes  above  stated.  That  rule  is 
no  warrant  for  the  admission  of  such  testimony  as  defend- 
ants were  permitted  to  introduce  in  this  case.  Proof  that  a 
man  did  not  warrant  in  one  case  is  no  evidence  that  he  did 
not  in  another.  It  is  said  that,  as  plaintiff  went  into  this 
inquiry,  he  cannot  be  heard  to  complain  of  the  continuance 
thereof  by  defendants.  If  defendants  had  confined  their 
testimony  to  sales  made  to  parties  who  were  witnesses  for 
plaintiff,  this  would  doubtless  be  true.  But  that  is  not  the 
record  here.  They  were  permitted  to  show  sales  to  other 
witnesses  than  those  introduced  by  plaintiff,  to  whom  they 
claimed  they  made  no  warranties.  That  this  testimony  was 
prejudicial  is  too  clear  for  argument ;  and  that  the  error  was 
not  waived,  see  Esch  v.  Railroad^  72  Wis.  229  (39  N.  W. 
129). 

II.  Complaint  is  made  of  the  court's  failure  to  give 
an  instruction  asked  by  plaintiff.  As  the  matter  was  fully 
covered  in  an  instruction  given,  there  was  no  error  of  which 
plaintiff  may  complain. 

The  instruction  as  to  the  measure  of  damages  is  not  as 
clear  as  it  might  have  been  when  construed  with  reference  to 
4.  Imsthuctions:    the  third  count  of  the  petition,  which  averred 
error.  fraudulent  concealment  of  the  diseased  condi- 

tion of  the  hogs.     The  instruction  says  that  if  the  jury 


^ 
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found  for  plaintiff  on  either  count  of  his  petition,  his  dam- 
ages would  be  the  difference  between  the  actual  value  of  the 
property  in  the  condition  in  which  it  was  sold,  and  what  it 
would  have  been  worth  if  the  concealment  of  disease,  if  any, 
had  been  true.  This  is  not  clear,  and  upon  a  retrial  should 
not  be  given  in  this  form.  We  should  not  reverse  on  this 
ground  alone,  for  the  jury  found  for  defendants,  and  an 
erroneous  instruction  as  to  damages  would  be  without  preju- 
dice. Our  reference  to  the  matter  is  to  avoid  misapprehen- 
sion upon  retrial. 

For  the  error  pointed  out,  the  judgment  must  be,  and  it 
is,  reversed. 
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133    267  7        rr 

Larceny:    insanity  as  a  defense:    evidence.    The  evidence  of  in- 

1  sanity  in  a  prosecution  for  larceny  is  reviewed  and  held  not 
so  conclusive  as  to  take  that  question  from  the  jury. 

Same.    A  finding  of  insanity  on  an  inquiry  collateral  to  a  prosecu- 

2  tion  is  not  conclusive  on  the  "question  of  defendant's  mental 
condition  at  the  time  of  the  offense,  or  subsequent  to  such 
finding,  and  upon  a  later  prosecution  for  the  offense  the 
testimony  of  the  prison  physician  that  he  was  not  insane 
when  admitted  to  that  department  was  competent. 

Appeal  from  Wapello  District  Court. —  Hon.  F.  W.  Eich- 

ELBEBGER,   JudgC. 

Tuesday,  October  16,  1906. 

The  defendant  appeals  from  a  conviction  for  larceny 
committed  by  the  stealing  of  a  horse  of  the  value  of  $125. — 
Affirmed. 

Jaques  &  Jaques,  for  appellant. 

Ch-as.  W.  MuUan,  Attorney  General,  and  Lawrence  De- 
Graff,  Assistant  Attorney  General,  for  the  State. 
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McClain,  C.  J. —  The  facts  shown  by  the  evidence  for 
the  prosecution,  and  without  contradiction  on  behalf  of  de- 
fendant, make  out  a  plain  case  of  guilt,  and,  so  far  as  the 
1.  Larceny:  in-  Sufficiency  of  the  evidence  is  concerned,  amply 
^CTs"  *  '  support  the  verdict,  unless  the  evidence  tend- 
cvi  ence.  ^^^  ^^  show  insanity  of  the  defendant  is  so 
conclusive  as  to  require  reversal.  The  testimony  of  relatives 
of  defendant,  as  to  his  mental  condition  for  some  years  prior 
to  the  alleged  commission  of  the  crime,  tends  strongly  to 
indicate  that  defendant  was  not  morally  responsible  for  his 
conduct,  and  this  conclusion  would  also  find  some  support  in 
the  facts  attending  the  taking  and  sale  by  defendant  of  the 
animal  with  the  stealing  of  which  he  was  charged;  for  it 
would  seem  that  a  person  of  any  reasonable  amount  of  in- 
telligence must  have  known  that  it  would  be  impossible  to 
appropriate  the  animal  of  another  under  such  circumstances 
without  detection.  Moreover  medical  witnesses,  in  answer 
to  a  long  hypothetical  question,  expressed  it  as  their  belief 
that  the  conduct  of  defendant  testified  to  by  his  relatives 
indicated  insanity.  On  the  other  hand,  persons  who  had 
been  acquainted  with  defendant  for  years  testified  that  they 
had  seen  no  acts  or  conduct  on  the  part  of  defendant  such 
as  to  lead  them  to  think  that  he  was  insane,  and  the  prison 
physician  at  the  State  penitentiary  at  Anamosa,  in  charge 
of  the  insane  department  to  which  defendant  had  been  com- 
mitted pending  trial,  on  the  ground  that  he  appeared  to  be 
insane,  so  that  further  proceedings  in  the  prosecution  against 
him  should  be  suspended  (see  Code,  sections  5540-5543), 
testified  that,  when  defendant  was  committed  to  the  insane 
department,  he  was  found  to  be  in  fact  not  insane  but  a 
degenerate  of  a  low  type  of  intelligence,  and  physically  weak 
from  lack  of  nourishment  caused  by  a  tumor  in  the  jaw; 
removal  of  which  was  followed  by  improved  condition,  re- 
sulting in  his  discharge  from  the  insane  department  within  a 
few  weeks  after  his  commitment.  We  think  without  ques- 
tion that  there  was  such  conflict  in  the  evidence  as  to  de- 


604  State  v.  Gbendahl.  [131  Iowa 

fendant's  mental  condition  as  to  leave  that  matter  a  proper 
subject  for  the  determination  of  the  jury,  and  we  cannot 
interfere,  therefore,  with  the  verdict  on  that  ground. 

But  counsel  for  appellant  contend  that  there  was  error  in 
allowing  the  prison  physician  to  testify  with  reference  to 
defendant's  mental  condition  while  under  his  charge,  for  the 
^  g^^  reason    that   the   finding   in    the    proceeding 

under  Code,  sections  5540-5543,  was  conclu- 
sive as  to  his  condition  at  that  time.  However  conclusive 
the  finding  in  this  proceeding  may  have  been  on  the  question 
of  whether  defendant  was  then  in  such  mental  condition 
that  he  should  not  be  subject  to  trial,  it  was  certainly  not 
conclusive  as  to  his  mental  condition  when  the  crime  was 
committed.  This  finding  was  introduced  in  evidence  on  be- 
half of  the  defendant  as  tending  to  show  his  mental  con- 
dition at  the  time  of  the  commission  of  the  crime,  and  no 
doubt  it  was  admissible  for  that  purpose,  but  not  conclusive, 
for  it  related  to  a  time  subsequent  to  the  commission  of  the 
crime.  Pflueger  v.  State,  46  Neb.  493  (64  N.  W.  1094) ; 
People  V.  Farrell,  31  Cal.  576;  State  v.  Arnold,  12  Iowa, 
479.  The  finding  was  not  even  prima  facie  evidence  that 
the  defendant  was  insane  when  the  crime  was  committed, 
but  might  be  considered  by  the  jury  just  as  any  other  evi- 
dence of  subsequent  insane  condition  would  be  admissible  on 
the  question  of  insanity  at  a  previous  time.  The  finding  by 
the  jury  in  the  collateral  inquiry  relating  to  defendant's 
mental  condition  was  made,  as  appears  by  the  record,  on  the 
13th  day  of  April,  and  the  defendant  was  admitted  to  the 
insane  department  of  the  penitentiary  in  consequence  of 
this  finding  on  the  20th  or  21st  of  the  same  month.  The 
testimony  of  the  prison  physician  did  not,  therefore,  relate 
to  the  mental  condition  of  defendant  at  the  time  he  was 
found  by  the  jury  in  the  collateral  inquiry  to  have  been  in- 
sane, and  that  finding  was  certainly  not  conclusive  as  to  his 
condition  on  a  subsequent  date.  In  September  following 
defendant  was  discharged  from  the  insane  department,  and 
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returned  to  Wapello  county  for  trial.  It  is  not*  contended 
that  the  finding  in  the  collateral  inquiry  would  preclude  evi- 
dence that  subsequently  defendant  was  of  sound  mind,  and 
the  testimony  of  the  prison  physician  that  defendant  was  not 
insane  after  he  had  been  received  into  the  insane  department 
and  subjected  to  examination  was  therefore  entirely  compe- 
tent. 

We  find  no  error  in  the  action  of  the  trial  court,  and  its 
judgment  is  affirmed. 
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Security  Savings  Bank  v.  C.  D.  Carroll,  Treasurer  of      |fi38  342 
Linn  County,  Iowa,  and  Linn  County,  Iowa,  Appel- 
lants. 

Taxation  of  omitted  property:    injunction.    A  taxpayer  may  en- 
.1    join  the  collection  of  a  void  assessment;  it  is  only  where  the 

same  is  irregular  that  he  is  confined  to  the  remedy  of  appeal 

or  certiorari. 

Same:    assessment   to    agent:    personal   liabilfiy.    The    money, 

2  notes,  credits  or  other  personal  property  of  a  non-resident 
which  are  in  the  possession  or  under  the  control  of  a  resident 
agent  for  pecuniary  profit,  either  to  himself  or  the  owner,  may, 
if  he  refuses  to  disclose  the  name  of  the  owner,  be  assessed  to 
the  agent;  but  before  he  can  be  made  personally  liable  for 
the  tax  the  fact  of  agency  and  possession  or  control  of  such 
property  for  profit  must  be  shown. 

Same:    pleadings:    effect  of  demurrer.    Where  the  answer,  in  an 

3  action  to  enjoin  the  collection  of  taxes  assessed  to  an  agent 
on  omitted  property,  alleges  the  agency  and  other  facts  neces- 
sary to  warrant  the  assessment,  a  demurrer  thereto  is  an 
admission  of  the  allegations,  and  it  cannot  be  said  that  the 
treasurer  acted  solely  on  suspicion  and  surmise  in  making  the 
assessment. 

Aaaeasment  of  omitted  property:    power  of  treasurer.    Where  one 

4  in  response  to  a  notice  from  the  treasurer  to  appear  and 
show  cause  why  property  held  by  him  as  an  agent  should 
not  be  assessed  and  he  appears  and  denies  having  any  such 
propertN-.  the  treasurer  has  the  same  power  to  make  an  assess- 
ment as  is  conferred  by  law  upon  a  regular  assessor. 
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Same:    sufficiency  of  evidence:    review.    The  question  of  whether 

5    the  treasurer  acted   upon  sufficient  information  in  making  an 

assessment  of  omitted  property  cannot  be  determined  on  the 

pleadings,   in   an   action   to   enjoin   the   collection   of   the   tax, 

but  the  remedy  is  by  an  appeal  from  the  assessment. 

Appeal  from  Linn  District  Court. —  Hon,  J.  H.  Preston, 

Judge. 

Friday,  October  19,  1906. 

Suit  in  equity  to  enjoin  the  county  treasurer  from  en- 
forcing an  assessment  of  property  made  under  section  1374 
of  the  Code.  There  was  a  judgment  for  the  plaintiff  on 
demurrer  to  an  amendment  to  the  petition  and  to  the  answer 
to  the  original  petition.     The  defendants  appeal. —  Reversed, 

Voris  &  Haas,  for  appellants. 

Dawley,  Hubbard  &  Wheeler  and  Cooper,  Clemons  dt 
Lamb,  for  appellee. 

SiiERWiN,  J. —  In  December,  1903,  the  appellant,  C. 
D.  Carroll,  as  treasurer  of  Linn  county,  listed  and  assessed 
against  the  appellee,  as  agent  for  others  who  were  not  named, 
moneys,  loans,  and  credits  alleged  to  have  been  omitted  from 
taxation  for  the  years  1899  to  1902  inclusive.  The  plaintiff 
in  this  action  seeks  to  restrain  the  treasurer  from  collecting, 
or  attempting  to  collect,  the  tax  so  assessed  by  him.  By  an 
amendment  to  the  petition  the  plaintiff  also  seeks  to  restrain 
the  appellant  from  milking  a  proposed  similar  assessment 
for  the  year  1903.  The  original  petition  alleged  that  the 
board  of  supervisors  of  the  county  employed  the  firm  of 
Fleener,  Schleicher  &  Martin  to  assist  the  county  treasurer 
in  attempting  to  discover  property  omitted  from  taxation  in 
said  county;  that  on  or  about  the  7th  day  of  l^ovember,  1903, 
said  firmy  for  the  purpose  of  extorting  from  the  plaintiff 
any  information  it  might  possess  as  to  property  ovmed  by 
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others,  not  in  any  way  in  the  possession  or  under  the  control 
of  plaintiff  as  agent,  made  a  report  to  the  defendant  treas- 
urer that  the  plaintiff  had  in  its  possession  and  under  its 
control  as  agent  for  other  parties,  not  naming  them,  moneys, 
loans,  and  credits  that  had  been  omitted  from  taxation  for 
the  years  1899  to  1902  inclusive,  aggregating  over  $2,000,- 
000;  that  on  November  10,  1903,  defendant  gave  to  the 
plaintiff  notice  of  said  report  and  of  a  proposed  assessment 
thereon;  that,  at  the  time  said  report  was  made  and  filed, 
said  firm  had  no  evidence  that  appellee  had  in  its  possession 
or  under  its  control,  as  agent,  moneys,  loans,  and  credits 
belonging  to  other  parties,  and  the  same  was  based  solely  on 
surmise  and  conjecture,  and  the  said  Carroll,  at  the  time  he 
sent  appellee  the  notice,  knew,  that  said  firm  had  no  evidence 
of  the  truth  of  the  matters  set  forth  in  the  report  and  notice. 
The  petition  further  alleges  the  filing  of  written  objections 
to  the  listing  and  assessing  of  said  property,  and  a  denial 
by  appellee  that  it  had  in  its  possession,  or  under  its  control, 
for  other  parties,  property  liable  for  taxation  for  said  years ; 
that  said  Carroll,  on  the  1st  day  of  December,  1903,  listed 
and  assessed  against  plaintiff  as  agent  for  others  the  property 
alleged  to  have  been  omitted  from  taxation  for  said  years; 
that  at  said  time  no  evidence  was  offered  or  furnished  to 
said  defendant  upon  which  said  listing  and  assessing  could 
be  based,  and  the  same  was  so  listed  and  assessed  on  surmise 
and  conjecture ;  that  no  evidence  was  offered  or  produced  to 
show  that  plaintiff  was  acting  as  the  agent  of  any  person; 
that  there  was  no  evidence  to  show  that  plaintiff  had  in  its 
possession  or  under  its  control  any  moneys,  notes,  credits, 
or  personal  property  belonging  to  other  persons,  with  a  view 
of  investing  the  same  for  pecuniary  profit  for  plaintiff  or 
the  owner;  that  no  evidence  was  offered  showing  the  name 
of  any  person  owning  such  personal  property.  The  defend- 
ant demurred  to  this  petition,  and,  the  demurrer  being  over- 
ruled, he  answered,  admitting  some  of  the  allegations  of  the 
petition,  but  denying  that  the  report  of  Fleener,  Schleicher 
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&  Martin  was  based  solely  upon  surmise  and  conjecture;  de- 
nying that  the  defendant  acted  without  evidence  and  upon 
surmise  alone  in  listing  and  assessing  the  property,  and  with- 
dut  evidence  that  the  plaintiff  was  acting  as  agent  and  had 
in  its  possession  moneys  and  other  personal  property  be- 
longing to  other  persons,  for  the  purpose  of  investment; 
denying  that  there  was  a  lack  of  evidence  showing  the  names 
of  the  persons  to  whom  the  property  belonged.  The  answer 
affirmatively  alleges  ^'  that  plaintiff  had  in  its  possession  and 
control  as  agent  for  others,  nonresidents  of  Iowa,  unknown 
to  defendants,  moneys  and  credits,  holding  the  same  for 
pecuniary  profit,  and  omitted  from  taxation  "  for  the  years 
for  which  it  had  been  assessed  by  the  defendant.  After  the 
filing  of  this  answer  the  plaintiff  filed  an  amendment  to  its 
petition  assailing  the  proposed  assessment  of  property 
omitted  in  1903  for  substantially  the  same  reasons  given  in 
the  original  petition.  Appellant^s  demurrer  to  the  amend- 
ment to  the  petition  was  overruled,  and  thereafter  appellee 
demurred  to  the  answer  and  the  demurrer  was  sustained. 
The  defendant  elected  to  stand  on  his  demurrer  to  the 
amendment  to  the  petition  and  on  his  answer  to  the  original 
petition,  and  the  relief  asked  by  the  plaintiff  was  granted. 

The  defendant  having  appealed  from  the  ruling  on  hia 
demurrer  to  the  amendment  to  the  petition  as  well  as  from 
the  ruling  on  the  plaintiff^s  demurrer  to  his  answer,  all  of 
the  questions  raised  by  the  plaintiff  in  his  original  petition 
are  practically  before  us  for  determination  notwithstanding 
the  affirmative  averment  of  the  answer  which  the  demurrer 
admits. 

The  important  and  controlling  question  in  this  case  is 
whether  the  assessment  made  by  the  treasurer  was  absolutely 
void  or  erroneous  only.  If  illegal  and  void,  its  collection 
1.  Taxation  of  ^^^y  ^  enjoined  in  equity  even  if  there  be  a 
nmm:  tribunal  provided  for  reviewing  the  same.  It 
mjunctton.  j^  ^^^^  j^  ^^^^^  where  the  tax  is  irregular  or 
erroneous  that  the  remedy  by  appeal  is  exclusive ;  where  the 
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tax  is  void,  the  party  is  not  obliged  to  appeal  or  proceed 
by  certiorari. .  .Barber  v.  Farr,  64  Iowa,  57 ;  Powers  v.  Bow- 
man, 53  Iowa,  359;  Rood  v.  Board,  39  Iowa,  444;  C.  M.  & 
8t.  P.  By,  Co.  V.  Phillips,  111  Iowa,  377;  Layman,  v.  Tele- 
phone Co.,  123  Iowa,  599. 

The  appellee  contends  that  the  assessments  made  by  the 
defendant,  as  treasurer,  were  illegal  and  void,  and  made 
without  authority  of  law  for  the  following  reasons:  An 
2.  Same:  assess^  agent  caunot  be  assessed  for  the  tax  on  prbp- 
"^?:*per-  ^^^J  ^^  ^^^  principal.  An  assessment  against 
•onai  liability.  ^^  property  of  a  nonresident  must  be  made 
in  the  name  of  the  property  holder  and  not  in  the  name  of 
the  agent.  Before  the  agent  can  be  made  personally  liable 
for  the  tax,  the  fact  of  agency  must  exist,  and  there  must  be 
evidence  showing  same  and  the  existence  of  property  subject 
to  taxation  which  is  held  by  the  agent  for  pecuniary  profit. 
It  is  further  said  that  the  assessment  was  based  on  fraud 
and  conspiracy,  and  made  for  the  purpose  of  extorting  in- 
formation from  the  appellee.  Code,  section  1316,  provides 
that  "  any  person  required  to  list  property  belonging  to  an- 
other .  .  .  shall  list  it  as  if  it  were  his  own,  but  he 
shall  list  it  separately  from  his  own  giving  the  assessor  the. 
name  of  the  person  or  estate  to  which  it  belongs."  And 
Code,  section  1320,  is  as  follows:  "Any  person  acting  as 
the  agent  of  another,  and  having  in  his  possession  or  under 
his  control  or  management  any  money,  notes  and  credits,  or 
personal  property  belonging  to  such  other  person,  with  a 
view  to  investing  or  loaning  or  in  any  other  manner  using 
or  holding  the  same  for  pecuniary  profit,  for  himself  or  the 
owner,  shall  be  required  to  list  the  same  at  the  real  value, 
and  such  agent  shall  be  personally  liable  for  the  tax  on  the 
same ;  and,  if  he  refuse  to  render  the  list  or  to  swear  to  the 
same,  the  amount  of  such  money,  property,  notes  or  credits 
may  be  listed  and  valued  according  to  the  best  knowledge 
and  judgment  of  the  assessor." 

The  property  in  question  was  assessed  to  the  plaintiff 
Vol.  131  Ia.— 39 
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as  agent  without  giving  the  names  of  the  owners  thereof,  and 
the  appellee  argues  that  the  defendant  had  no  authority  to 
so  assess  it,  because  of  the  requirement  of  section  1316  that 
a  person  required  to  list  property  belonging  to  another  shall 
list  it  separately  from  his  own,  giving  the  assessor  the  name 
of  the  person  to  whom  it  belongs.  While  this  section  makes 
it  the  duty  of  a  person  required  to  list  property,  to  list  it 
separately  from  his  own  and  to  give  the  assessor  the  name 
of  the  owner,  and  it  may  perhaps  be  said  that  section  1320 
contemplates  the  same  thing,  it  does  not  follow  that  an  as- 
sessment may  not  be  made  to  a  party  as  agent  under  the 
latter  section.  The  purpose  of  the  section  is  to  reach  prop- 
erty belonging  to  nonresidents  of  the  State.  Trust  Co.  v. 
Board  of  Equalization,  121  Iowa,  325.  When  the  agency, 
and  the  possession,  control,  or  management  is  shown  to  exist, 
for  the  purpose  designated  by  the  section,  the  agent  becomes 
personally  liable  for  the  tax.  This  liability  was  undoubtedly 
imposed  by  the  Legislature  for  the  purpose  of  more  com- 
pletely enforcing  collection  of  the  tax,  and  with  the  idea  of 
compelling  the  agent  to  stand  in  the  place  of  his  principal ; 
otherwise  such  personal  liability  would  probably  not  have 
been  imposed.  If  the  agent  lists  the  property  and  discloses 
the  name  of  his  principal,  it  may  be  that  the  property  should 
then  be  assessed  to  the  principal,  but  we  are  not  certain 
that  such  was  the  intent.  The  agent^s  personal  liability  be- 
ing fixed  in  any  event,  it  would  naturally  follow  that  the 
property  should  be  assessed  to  him  for  the  purpose  of  avoid- 
ing mistake  and  confusion  in  the  future.  But,  however 
that  may  be,  it  is  clear  that  personal  property  must  be 
J  assessed  to  some  "  named  individual ; "  and  if  the  agent 
1  refuse  to  disclose  the  name  of  his  principal,  we  know  of  no 
1  sound  reason  for  holding  that  there  can  be  no  assessment. 
If  such  a  rule  were  to  be  adopted  it  would  greatly  facilitate 
the  evasion  of  just  taxation,  and  might  effectually  destroy 
the  purpose  of  the  statute.  While  the  precise  question  now 
under  consideration  was  not  directly  involved  in  the  case, 
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we  referred  to  it  in  Trust  Co.  v.  Board,  supra,  and  said: 
"  The  assessment  must  be  made  to  some  named  individual 
—  the  owner,  if  an  inhabitant  of  the  State;  but,  if  he  be 
a  nonresident,  then  the  resident  agent  found  in  possession 
or  control  of  the  property." 

In  this  case  the  plaintiff  denied  its  agency  and  asserted 
that  it  had  no  property  liable  to  assessment;  hence,  if  the 
assessor  found  that  the  other  conditions  of  the  section  existed, 
we  think  he  was  justified  in  assessing  the  property  to  ap- 
pellee as  agent  without  naming  the  owners  thereof.  Before 
an  agent  can  be  made  personally  liable  for  the  tax,  the  fact 
of  agency  must  be  shown,  and  it  must  further  be  shown  that 
he  has  possession  or  control  of  property  for  investment  or 
use  as  provided  by  the  statute.  Code,  section  1320;  Trust 
Co.  V.  Board,  supra.  * 

The  appellee  claims  that  none  of  these  requirements 

had  been  met  when  the  treasurer  made  the  assessment  in 

question,   and  that  he  was  therefore  without  jurisdiction 

and  his  act  absolutely  illegal  and  void.     The 

^'  ^tngs':  effect      precisc    poiut    is    made    that    the    treasurer 

of  demurrer.  ,    j        t   n  .  j  •     j.  x 

acted  solely  on  surmise  and  conjecture  as  to 
those  matters.  As  to  the  tax  for  the  years  1899  to  1902 
inclusive,  the  answer  allies  the  existence  of  the  agency  and 
the  other  facts  necessary  to  warrant  an  assessment,  and  the 
truth  of  the  allegations  are  admitted  by  the  demurrer.  The 
appellee  seeks  to  avoid  the  force  of  this  position  by  arguing 
that  the  answer  admits  facts  which  show  that  the  assessment 
was  void,  first,  because  it  admits  that  the  assessment  was 
made  in  the  name  of  the  bank  and  failed  to  state  the  name 
of  the  owner  of  the  property;  it  admits  that  the  appellee 
denied  holding  any  property  as  agent,  and  fails  to  allege 
that  the  agent  refused  to  list  the  property  of  its  principal. 
All  of  these  contentions  are  practically  disposed  of  by  what 
has  been  said  relative  to  the  assessment  to  the  plaintiff  as 
agent.  Tt  is  true,  the  answer  admits  that  the  appellee 
denied  holding  moneys  or  credits  as  agent,  but  such  ad- 
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mission  does  not  destroy  or  modify  the  positive  allegation  of 

the  answer  to  the  contrary.     So  far,  then,  as  the  assessment 

for  the  years  1899  to  1902  is  concerned,  the  contention  that 

it  was  made  on  surmise  and  conjecture  cannot  be  sustained. 

Section  1374  of  the  Code  confers  on  the  treasurer  the 

power  to  assess  omitted  property,  and,  in  the  exercise  of 

this  power,  he  notified  the  appellee  to  appear  and  show  cause 

4.  AssEssMEKT       why  thc  propcrty  in  question  should  not  be 

property:         assessed;  and,  when  the  appellee,  responding 

treasurer.         to  such  uoticc,  appeared  and  denied  that  it 

had  in  its  possession  or  under  its  control  as  agents  any  part 

of  the  amount  named  in  the  notice  as  subject  to  taxation, 

we  think  the  treasurer  had  the  same  power  to  assess  that  is 

conferred  on  the  regular  assessor  by  Code,  section  1320. 

The  appellee  further  contends  that  the  demurrer  to  the 
amendment  to  the  petition  was  properly  sustained  because 
the   allegations  of  said   amendment,  ^  admitted  by  the   de- 
6  Sa    •     ffi        niurrer,  show  that  the  firm  making  the  report 
elldenw-        *^  ^^®  treasurer,  and  the  treasurer  himself, 
review.  jj^j  jjq  evidence  sustaining  the  report,  or  upon 

which  an  assessment  could  te  based.-  Whether  Fleener, 
Schleicher  &  Martin  had  evidence  upon  which  to  b^se  their 
report,  we  do  not  consider  material.  The  duty  of  making 
an  assessment  did  not  rest  on  them;  and  hence  the  basis  of 
their  report  could  in  no  way  affect  or  control  the  action  of 
the  treasurer.  The  amendment  does  not  allege  that  the 
plaintiff  was  not,  in  fact,  the  agent  of  others,  having  in  its 
possession  or  under  its  control  for  investment,  moneys,  notes, 
and  credits.  It  seems  to  have  carefully  avoided  such  an 
allegation ;  it  went  no  further  than  to  aver  that  it  had  made 
such  claim  in  response  to  the  notice  of  the  treasurer.  Had 
the  pleading  negatived  all  of  the  essentials  for  a  legal  as- 
sessment under  Code,  section  1320,  an  entirely  different  case 
would  be  presented.  But  it  simply  says  that  the  treasurer 
will  assess  without  sufficient  evidence  of  the  several  matters 
necessary  for  a  legal  assessment.     If,  as  a  matter  of  fact, 
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the  plaintiff  was  liable  as  agent  under  section  1320,  and 
there  is  no  denial  of  this  in  the  pleading  under  consideration, 
the  notice  required  by  chapter  50,  Acts  28th  General  As- 
sembly, gave  the*  tre^urer  jurisdiction  to  make  the  assess- 
ment, and  the  question  whether  he  acted  on  sufficient 
evidence  can  be  determined  only  on  an  appeal.  It  is  funda- 
mental that  jurisdiction  can  never  depend  on  the  sufficiency  j 
of  the  evidence.  If  an  officer  or  tribunal  who  has  the  power  j 
and  whose  duty  it  is  to  hear  and  determine  a  cause  is  guilty  | 
only  of  a  defective  or  wrongful  execution  of  such  power,  the  / 
judgment  is  not  void,  it  is  only  voidable  and  stands  as  valid 
until  reversed  on  appeal.  17  Am.  &  Eng.  Enc.  of  Law, 
1047,  1071,  1072,  and  cases  cited.  An  appeal  is  provided 
in  these  cases,  and  we  are  of  opinion  that  it  is  on  an  appeal 
that  the  court  must  determine  on  the  whole  evidence  whether 
an  assessment  has  been  properly  made,  "  and,  if  it  finds  that, 
under  the  evidence,  no  assessment  should  have  been  made," 
it  should  set  it  aside.  Schoonover  v.  Petcina,  126  Iowa,  261. 
It  is  true,  as  we  said  in  Oalusha  v.  Wendt,  114  Iowa,  597, 
an  assessment  should  not  be  made  on  mere  surmise,  but  that 
goes  to  the  question  of  the  sufficiency  of  the  evidence  alone ; 
and  hence  is  not  jurisdictional.  Code,  section  1374,  pro- 
vides that  when  the  treasurer  is  "  apprised  "  that  property 
subject  to  taxation  is,  for  any  reason,  not  listed  and  as- 
sessed, he  shall  act;  and,  by  chapter  50,  Acts  28th  General 
Assembly,  an  appeal  from  his  action  is  provided  for.  A 
remedy  by  appeal  being  thus  provided,  an  action  to  restrain 
the  treasurer  will  not  lie  unless  it  be  made  clearly  to  appear 
that  the  assessment  is  absolutely  illegal  and  void.  See  cases 
heretofore  cited,  and  Security  Savings  Bank  v.  Carroll,  128 
Iowa,  230;  Home  Savings  &  Trust  Co.  v.  Hicks,  116  Iowa, 
114;  Stevens  v.  Carroll,  130  Iowa,  463. 

The  district  court  erred  in  sustaining  the  demurrers, 
and  its  judgment  must  be,  and  it  is,  reversed. 
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M.  C.  Bbckleb,  Appellant,  v.  Qeorge  Mebbingee. 

Animals:    running  at  large:    injury  by  dogs:    recovery  of  dam- 

1  AGES.  The  doing  of  an  "  unlawful  act "  as  provided  in  the 
Code,  Section  2340,  that  will  defeat  recovery  for  damages 
caused  by  dogs,  must  be  such  as  contributed  directly  to  the 
injury  complained  of  and  it  must  be  pleaded  and  proved  by  the 
defendant.  Permitting  an  animal  to  run  at  large  on  the  pub- 
lic highway  is  not  an  unlawful  act  within  the  meaning  of  the 
statute. 

Same:    proximate   and   intervening   cause:    instruction.    Where 

2  the  action  of  dogs  so  frightened  a  horse  while  on  the  public 
highway  that  it  ran  violently  and  its  running  put  in  motion 
part  of  the  harness  which  served  as  a  whip  and  kept  it  going 
until  the  injury  occurred,  the  action  of  the  harness  was  a 
mere  incident  to  the  original  cause  of  fright  and  not  the 
direct  proximate  cause  of  the  injury. 

Appeal  from  Iowa  District  Court. —  How.  O.  A,  Btington, 

Judge. 

Tuesday,  Octobkr  16,  1906. 

Suit  at  law  to  recover  damages  alleged  to  have  been 
caused  by  the  defendant's  dogs.  Trial  to  a  jury,  and  a 
verdict  and  judgment  for  the  defendant.  The  plaintiff  ap- 
peals.—  Reversed. 

Thos.  StapJeton  and  T.  J.  Beem,  for  appellant. 

Popham  &  Havner,  for  appellee. 

Shebwin,  J. —  The  evidence  tends  to  show  that  the 
plaintiff's  horse  was  at  large  on  the  public  highway  near 
the  defendant's  residence,  and  that,  while  it  was  quietly 
walking  along  the  road,  it  was  attacked  by  the  defendant's 
dogs,  was  chased  by  them  some  distance  and  badly  frightened ; 
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that  after  the  dogs  had  abandoned  the  chase,  the  horse  con- 
tinued to  run  rapidly  towards  the  plaintiff's 

l«  Animals*  ^ 

running  at       housc,  which  was  ovcr  two  milcs  from  the  de- 

larKc:  injury  ' 

r«»?fryof       fendant's  and  that  when  nearly  home  it  ran 
***°***"'  into  a  wire  fence  and  received  injuries  which 

resulted  in  its  death.  The  court  submitted  to  the  jury  the 
question  whether  the  horse  was  running  at  large  when  it 
was  attacked,  and  told  the  jury  that  if  it  was  there 
could  be  no  recovery,  because  the  herd  law  was  then  in  force 
in  the  county.  It  was  error  to  so  instruct.  Section  2340 
of  the  Code  imposes  liability  for  damages  caused  by  dogs, 
except  when  the  party  injured  "  is  doing  an  unlawful  act." 
The  unlawful  act  that  will  defeat  liability  must  be  one  that 
directly  contributes  to  the  injury  sustained;  otherwise,  it  is 
no  defense.  Schmid  v.  Humphrey,  48  Iowa,  652;  Oross 
V.  Miller,  93  Iowa,  72;  Matthes  v.  Ace.  Ass^n,  110  Iowa, 
222 ;  ShuUz  v.  Orifjfith,  103  Iowa,  150.  The  defendant  did 
not  plead  that  the  plaintiff  was  doing  an  unlawful  act  that 
contributed  to  his  injury,  but  the  court  admitted  evidence 
tending  to  so  show  and  instructed  on  the  subject.  This  the 
appellant  assigns  as  error.  It  is  the  rule  that  an  affirmative 
defense  must  be  pleaded,  and,  unless  there  are  some  reasons 
why  a  different  rule  should  obtain  in  this  case,  there  was 
error  in  admitting  the  evidence  and  in  instructing  as  the 
court  did. 

The  appellee  contends  that,  under  the  rule  in  Gregory 
V.  Woodworth,  93  Iowa,  246,  followed  in  Stuber  v,  Gannon, 
98  Iowa,  228,  the  plaintiff  was  bound  to  plead  and  prove  his 
freedom  from  contributory  negligence,  and  that  being  true, 
that  it  was  competent  for  the  defendant  to  prove  an  un- 
lawful act  on  the  part  of  the  plaintiff  without  pleading  the 
same.  It  will  be  observed  that  the  statute  makes  the  owner 
of  the  dog  absolutely  liable  for  an  injury  inflicted  by  him, 
"  except  when  the  party  is  doing  an  unlawful  act."  While 
we  have  held  in  these  cases  that  the  imlawful  act  that  will 
relieve  the  owner  of  the  dog  from  liability  must  be  an  act 
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amounting  to  negligence,  we  have  also  held  that  mere  negli- 
gence, not  amounting  to  an  unlawful  act,  is  no  defense. 
Shultz  V.  GriflSth,  supra;  Van  Bergen  v.  Eulberg,  111  Iowa, 
139.  Moreover,  to  exempt  from  liability,  the  party  must 
be  doing  an  unlawful  act  at  the  time  of  the  attack.  Van 
Bergen  v.  Eulberg,  supra.  It  is  clear,  therefore,  that  the 
defendant  must  plead  and  prove  the  unlawful  act  on  which 
he  relies  to  defeat  his  liability;  and  it  is  equally  as  clear 
that  permitting  an  animal  to  run  at  large  in  the  public  high- 
way is  not  such  an  unlawful  act  as  is  contemplated  by  the 
statute.  So  far,  then,  as  the  cases  of  Gregory  v.  Wood- 
worth  and  Stuber  v.  Gannon,  supra,  conflict  with  this  view 
they  must  be  and  they  are  overruled. 

The  court  further  instructed  as  follows :  "  Damages  to 
be  recoverable  must  be  the  proximate  consequence  of  the  act 
complained  of;  that  it  must  be  the  consequence  that  follows 
2.  Sami:  prox-  the  act,  and  not  the  secondary  result  of  the 
intcAcning  first  conscqucnce,  either  alone  or  in  combina- 
struction.  tiou  with  Other  circumstances.  And  in  order 
to  find  that  the  injury  and  death  of  said  mare  was  the 
proximate  result  of  the  acts  of  said  dogs  you  must  find  that 
there  was  no  subsequent  intervening  cause.  It  is  claimed 
that  another  cause,  viz.,  the  striking  of  the  tug,  contributed 
to  the  running  away  of  the  mare.  You  are  instructed  that 
where  two  or  more  causes  concur  to  produce  an  effect,  and 
it  cannot  be  determined  whether  without  the  concurrence 
of  both  it  would  not  have  occurred,  and  a  particular  party  is 
responsible  for  only  one  of  the  causes,  recovery  cannot  be 
had  against  said  party."  The  instruction  is  assailed  be- 
cause it  relieved  the  defendant  from  liability,  although  the 
contributory  cause  therein  referred  to  may  have  been  the 
result  of  his  original  wrong.  As  applied  to  the  facts  in  this 
case,  we  think  the  instruction  misleading  and  erroneous.  If 
the  horse  was  in  fact  so  frightened  by  the  defendant's  dogs 
that  it  ran  violently,  and  if  such  running  put  in  motion  the 
tug  that  it  is  claimed  kept  whipping  it  and  thus  kept  it 
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going,  the  action  of  the  tug  was  an  incident  to  the  original 
cause  which  might  reasonably  have  been  foreseen.  For  illus- 
tration, if  the  defendant  himself  saw  the  horse  traveling 
quietly  along  the  highway,  with  a  tug  of  its  harness  drag- 
ging on  the  ground  and  started  it  to  running,  he  might 
reasonably  expect  that  the  tug  would  strike  the  horse,  for 
that  is  a  matter  of  common  observation.  And,  if  the  action 
of  the  dogs  was  the  active,  efficient  cause  that  set  in  motion 
the  tug,  although  it  may  later  have  contributed  to  the  fright 
of  the  horse,  such  action  was  the  direct  proximate  cause  of 
the  injury  within  the  law.  In  such  case  the  intervening 
cause  was  not  an  independent  cause  suflScient  of  itself  to 
produce  the  results.  1  Thompson  on  Negligence,  sections 
49,  51,  52,  54.  Pratt  v.  Chicago,  B.  I.  <&  P.  By.  Co.,  107 
Iowa,  287;  Gould  v.  Bchermer,  101  Iowa,  682. 
The  judgment  is  reversed. 


State  of  Iowa  v.  I.  H.  Tomlinson  and  John  R.  Price, 

Appellants. 

Disbarment  proceedings:  preservation  of  evidence.  A  defendant 
in  disbarment  proceedings  who  has  been  acquitted  cannot 
have  the  evidence  extended  into  long  hand  at  the  expense  of 
the  country  and  preserved  in  that  form  for  future  reference, 
as  Code,  Section  327,  contemplates  the  preservation  of  evi- 
dence for  the  purpose  of  appeal  only. 

Appeal  from  Monroe  District  Court. —  Hon.  C.  W.  Ver- 
million, Judge.' 

Tuesday,  October  16, 1906. 

Leggett  &  McKemey  and  Mitchell,  Tomlinson  &  Price, 
for  appellants. 

D.  M.  Anderson,  Ralph  T.  Mason,  and  W.  E.  OUtner, 
for  appellees. 
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Ladd,  J. —  Each  of  defendants  was  accused  of  unpro- 
fessional conduct^  and  because  thereof  the  revocation  of  his 
license  to  practice  as  an  attorney  at  law  prayed.  By  agree- 
ment the  cases  were  heard  together,  and  both  were  found  not 
guilty,  and  the  proceedings  dismissed.  Thereupon  they  de- 
manded that  "  the  shorthand  report  of  the  testimony  in  the 
case  be  extended  at  the  expense  of  the  county,  and  be  filed 
and  preserved."  The  court  declined  to  enter  such  an  order, 
and  they  appealed. 

The  ruling  was  right.  Appellants  rely  on  section  327 
of  the  Code,  providing  that  all  issues  joined  on  the  accusation 
shall  "  be  tried  by  the  court ;  all  the  evidence  being  reduced 
to  writing,  filed,  and  preserved."  The  sole  object  of  this 
provision  is  to  enable  the  accused,  if  found  guilty,  to  appeal. 
This  appears  from  section  329,  requiring  that,  in  event  of 
an  appeal,  all  original  papers,  together  with  the  transcript 
of  record,  be  transferred  to  the  Supreme  Court.  The  stat- 
ute is  somewhat  analogous  with  that  providing  that  in 
equitable  actions  "  all  the  evidence  offered  in  the  trial  shall 
be  taken  down  in  writing"  (section  3652,  Code),  but  more 
like  that  requiring  that,  where  contempts  are  "founded  on 
evidence  given*  by  others,  such  evidence  must  be  in  writing 
and  filed  and  preserved"  (section  4466,  Code).  These  sec- 
tions are  complied  with  if  the  oral  testimony  is  taken  down 
in  shorthand,  duly  certified,  and  filed  at  the  time  judgment 
is  entered.  Ross  v.  Loomis,  64  Iowa,  432 ;  Ooetz  v.  Stuts- 
man, 73  Iowa,  693.  The  same  rule  obtains  in  disbarment 
proceedings.  State  v.Mosher,  128  Iowa,  82.  The  evidence 
becomes  written  when  these  notes  are  transcribed  and  filed 
within  proper  time.  If  the  accused  is  acquitted  in  proceed- 
ings for  contempt,  there  is  no  occasion  for  completing  the 
record,  save  for  the  purposes  of  review.  Neither  is  there, 
if  acquitted  in  disbarment  proceedings.  In  the  latter  the 
judgment  is  final,  and  there  can  be  no  review.  But  counsel 
argue  that  the  evidence  is  required  to  bo  in  ^vriting  and 
preserved  for  another  purpose ;  i.  e.,  that  of  enabling  any  one 
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to  refer  to  the  testimony  at  any  future  time.  There  is  no 
more  occasion  for  rendering  the  evidence  accessible  in  this 
class  of  cases  than  in  others  of  equal  importance,  and  we  are 
of  the  opinion  that  it  was  not  the  intention  of  the  lawmakers 
that  the  evidence  be  preserved,. save  for  the  purposes  of  ap- 
peal.—  Affirmed. 


State  of  Iowa  v.  Albekt  Eno,  Appellant 

Conq>iracy:    indictment.    An     indictment     for     conspiracy     must 

1  show  that  either  the  purpose  of  the  conspiracy  or  the  means 
employed  to  accomplish  the  purpose  were  criminal. 

Same.     False   pretenses  with  reference   to   real   estate  are  not  an 

2  offense  under  Code,  Section  5041,  and  an  indictment  charging 
a  conspiracy  for  the  purpose  of  acquiring  real  property  is 
defective  in  failing  to  allege  the  means  employed  to  accom- 
plish the  purpose. 

Appeal  from  Adams  District  Court. —  Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  October  16,  1906. 

The  defendant  was  convicted  of  the  crime  of  con- 
spiracy, and  appeals. —  Reversed. 

Arthur  R.  Wells,  for  appellant. 

Chas,  ir.  Mullan,  Attorney  General,  and  Lawrence  De 
Graff,  Assistant  Attorney  General,  for  the  State. 

Sherwin,  J. —  The  indictment  on  which  the  defend- 
ant was  tried  charges  that  he  and  one  White  "  fraudulently 
devising  to  cheat  and  defraud  Sarah  Roach  and  John  A. 
Roach,  did  then  and  there  conspire  and  agree  together  with 
the  fraudulent  and  malicious  intent  wrongfully  to  got  and 
obtain,  knowingly  and 'designedly,  by  means  of  false  pre- 
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tenses,  a  certain  house  and  lot  in  the  city  of  Coming,  Iowa." 
The  indictment  is  under  Code,  section  5059,  which  provides 
for  the  punishment  of  conspiracies,  and  defines  the  offense 
in  the  following  words,  so  far  as  it  is  material  here :  "  If 
any  two  or  more  persons  conspire  or  confederate  together 
with  the  fraudulent  or  malici'^us  intent  wrongfully  to  in- 
jure the  property  or  rights  in  property  of  another,  they  are 
guilty  of  a  conspiracy." 

The  sufficiency  of  the  indictment  is  the  controlling  ques- 
tion for  our  determination.  It  will  be  observed  that  it 
charges  that  land  was  obtained  by  means  of  false  pretenses, 
and,  unless  it  is  a  crime  to  so  obtain  land,  the  indictment 
is  clearly  insufficient,  because  it  does  not  meet  the  require- 
ment that  where  the  basis  of  a  conspiracy  is  an  act  not 
criminal  in  itself  the  unlawful  means  which  give  to  it  its 
criminal  character  must  be  particularly  set  forth.  State  v. 
Potter,  28  Iowa,  554;  State  v.  Stevens,  30  Iowa,  391.  An 
indictment  for  conspiracy  must  show  that  the  object  of  the 
conspiracy  Was  criminal,  or,  if  the  object  itself  be  not  crim- 
inal, that  the  means  employed  to  accomplish  the  object  were 
criminal.  State  v,  Jones,  13  Iowa,  269;  State  v.  Stevens, 
supra;  State  v.  Potter,  supra;  State  v.  Soper,  118  Iowa,  1. 
Code,  section  5041,  defines  the  crime  of  cheating  by  false 
pretenses  as  follows :  "  If  any  person  designedly  and,  by 
false  pretense  or  by  any  privy  or  false  token,  and  with  in- 
tent to  defraud,  obtain  from  another  any  money,  goods,  or 
other  property,     ...     he  shall  be  punished,"  etc. 

[]It  is  the  general  holding  that  neither  the  common  law, 
nor  the  statutes  of  the  several  States  defining  the  crime  of 
cheating  by  false  pretense,  apply  to  real  estate.  Under  the 
English  law,  real  property  was  never  the  subject  either  of 
cheating  or  of  false  pretenses.  Being  incapable  of  larcenous 
asportation,  it  was  not  regarded  as  requiring  the  same  pro- 
tection as  personal  property.  The  crime  of  obtaining 
money  or  goods  by  false  pretenses  is  said  to  be  closely  allied 
to  that  of  larceny,  and  the  common  law  and  statutes  de- 
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fining  the  crime  were  undoubtedly  designed  for  the  fuller 
protection  of  personal  property  and  in  aid  of  the  laws  against 
larceny  and  theft.  2  Brown  and  Hadley's  Com.  532;  2 
Bishop  on  Criminal  Law,  sections  476-479  inclusive. 
While  the  American  statutes  differ  somewhat  in  phraseology 
they  are  in  substance  copied  from  the  English  and  are  based 
on  the  same  principle,  and  have  the  same  object  in  view. 

In  our  own  statute,  the  language  used  clearly  indicates 
that  the  offense  does  not  include  real  property.  It  specifies 
money  and  goods,  and  then  says  "  or  other  property,"  and 
under  a  familiar  rule  the  words  "  or  other  property  "  must 
be  limited  to  the  classes  of  property  therein  previously  enum- 
erated:^  12  Am.  &  Eng.  Enc.  of  Law,  829-834,  and  notes; 
State  V.  Blaclc,  75  Wis.  490,  (44  N".  W.  635).  On  the  prin- 
cipal question,  see,  also,  19  Cyc.  410;  People  v.  Cummings, 
114  Cal.  437  (46  Pac.  284)  ;  State  v.  Burrows,  33  K  C. 
477.  The  statute  defining  conspiracy  makes  it  a  crime  for 
persons  to  conspire  to  injure  the  property  or  rights  in  prop- 
erty of  another,  and,  under  a  proper  charge  in  the  indict- 
ment, there  can  be  no  doubt  that  the  acts  complained  of 
would  constitute  conspiracy.  But  the  indictment  charges 
that  the  basis  of  the  conspiracy  was  an  act  criminal  in  itself, 
viz.,  obtaining  real  property  by  false  pretenses,  and  we  hold 
only  that  obtaining  real  property  by  false  representations  is 
not  a  crime  under  section  5041  of  the  Code,  which  defines 
false  pretenses.  It  is,  of  course,  elemeiltary  that  a  con- 
viction must  be  based  on  the  indictment. 

We  are  of  opinion  that  the  indictment  is  insufficient, 
and  because  thereof  that  the  case  must  be  reversed.  This 
conclusion  disposes  of  the  case  so  far  as  this  appeal  is  con- 
cerned, and  we  need  not  consider  other  questions  argued. — 
Reversed. 
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Samuel  Connell^  Administrator  of  the  Estate  of  William 
Connell,  Deceased,  v.  The  Keokuk  Electric  Railway 
&  Power  Co.,  Appellant 

Negligence:    instructions:    special    findings.    In    an    action    for 

1  the  death  of  one  caused  by  the  negligent  maintenance  of  an 
electric  light  wire  over  defendant's  own  premises,  in  which  the 
court  instructed  as  to  what  constituted  a  trespasser,  a  licensee 
by  sufferance  and  by  express  or  implied  invitation,  but  made 
no  other  reference  to  decedent's  right  to  be  on  the  premises, 
a  special  finding  of  the  jury  that  decedent  was  not  rightfully 
on  the  premises  when  injured  was  equivalent  to  s^  finding  that 
he  was  a  mere  licnesee  by  sufferance. 

Negligence:    licensee.    The  owner  of  private  premises  over  which 

2  others  are  not  accustomed  to  pass  is  not  required  to  keep 
them  in  a  safe  condition  for  the  benefit  of  a  bare  licensee. 

Special  findings:    motion  for  judgment:    general  verdict.    In  rul- 

3  ing  upon  a  motion  for  judgment  on  special  findings  notwith- 
standing the  general  verdict  the  court  is  not  bound  by  its 
instructions  to  the  jury,  but  should  determine  the  question 
according  to  the  law;  however  the  general  verdict  will  con- 
trol on  any  issue  properly  submitted  and  not  covered  by  the 
special  findings. 

Negligence:    electric  wires:    licensees.    The  owner  of  premises 

4  negligently  maintaining  electric  wires  over  the  same  is  liable 
for  the  death  of  a  bare  licensee  or  trespasser  coming  in  con- 
tact therewith,  where  it  appears  that  the  public  was  accus- 
tomed to  cross  the  premises  and  the  owner  can  be  reason- 
ably charged  with  knowledge  of  that  fact. 

Judgment  against  general  verdict.    Failure  to  answer  special  in- 

5  terrogatories  material  to  the  conclusions  reached  in  the  gen- 
eral verdict  is  not  ground  for  judgment  notwithstanding  the 
verdict. 

Appeal  from  Lee  District  Court. —  Hon.  Henry  Bank,  Jr., 

Judge. 

Tuesday,  October  16,  1906. 
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Action  to  recover  damages  caused  to  the  estate  of  Wil- 
liam Connelly  deceased^  by  reason  of  bis  deatb,  alleged  to  bave 
been  due  to  bis  coming  in  contact  witb  a  wire,  wbicb  was 
being  used  and  maintained  by  tbe  defendant  for  the  trans- 
mission of  electricity  for  power  and  lighting  purposes, 
charged  with  a  very  high  and  dangerous  voltage,  and  negli- 
gently allowed  by  defendant  to  be  without  insulation  at  the 
place  where  the  accident  occurred,  and  to  sag  so  low  at  that 
place  that  persons  were  likely  to  come  in  contact  with  it. 
Upon  the  issues  arising  by  a  denial  of  the  material  allega- 
tions of  the  petition,  there  was  a  trial  to  a  jury,  and  verdict 
for  plaintiff.  Defendant's  motion  for  judgment  notwith- 
standing the  verdict  on  the  special  findings  of  the  jury  hav- 
ing been  overruled,  and  judgment  entered  on  the  verdict  for 
plaintiff,  defendant  appeals. —  Affirmed. 

Hollingsworth  £  Blood,  for  appellant. 

Hughes  &  Sawyer,  for  appellee. 

McClain,  C.  J. —  The  facts  which  the  evidence  tended 
to  establish,  so  far  as  material  for  the  determination  of  the 
errors  relied  upon,  are  as  follows:  The  scene  of  the  acci- 
dent was  an  uninclosed  and  unimproved  tract  of  rough 
land,  covered  with  trees,  brush,  and  weeds,  belonging  to  one 
Hubinger,  constituting  a  portion  of  the  premises  occupied 
by  him  as  a  residence,  and  extending  from  a  fence  or  wall, 
which  constituted  the  boundary  between  the  improved  and 
the  unimproved  portions  of  his  tract,  to  the  river.  Over  this 
portion  of  Hubinger's  property,  the  defendant  was  main- 
taining its  electric  light  and  power  wires,  supported  on  poles, 
the  wires  being  in  general  insulated.  Deceased,  a  boy  of 
fourteen  years  of  age,  with  two  companions  a  few  years 
older,  went  upon  this  uninclosed  and  unimproved  portion 
of  Hubinger's  premises  to  get  some  zinc  which  had  been 
thrown  away,  in  order  that  they  might  sell  it  for  junk.     Dp- 
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ceased  in  some  way  came  in  contact  with  defendant's  wire 
where  it  had  been  allowed  to  sag  and  where  the  insulation 
had  been  worn  off,  apparently  by  contact  with  a  tree,  and 
was  instantly  killed  by  the  shock.  The  evidence  tended  to 
show  that  there  were  some  paths  running  in  various  direc- 
tions across  this  unimproved  portion  of  Hubinger's  property, 
along  which  persons  were  in  the  habit  of  passing.  It  may 
fairly  be  said  to  have  been  a  question  for  the  jury,  under 
the  evidence,  whether  Hubinger  had  to  such  an  extent  for- 
bidden and  tried  to  prevent  people  crossing  there  as  that 
deceased  and  his  companions  going  on  the  land  without  ex- 
press permission  were  to  be  considered  trespassers,  or 
whether  they  were  bare  licensees,  or  licensees  by  implied 
invitation.  It  is  not  contended  that  deceased  and  his  com- 
panions had  been  directly  forbidden  to  come  upon  the  prem- 
ises. The  assigned  errors  argued  for  appellant  relate  to 
certain  special  findings  of  the  jury  bearing  on  the  questions 
whether  deceased  was  so  far  a  trespasser  and  without  right 
at  the  place  where  the  accident  occurred  that  the  defendant 
owed  him  no  duty,  and  whether  there  is  any  evidence  that 
the  negligence  of  the  defendant  in  allowing  its  wire  to  sag 
and  become  uninsulated  at  the  place  of  the  accident  was  the 
proximate  cause  of  decedent's  death. 

The  evidence  tended  to  show  that  the  portion  of  Hub- 
inger's  premises  on  which  the  accident  occurred  was  so  far 
generally  used  by  the  public  that  the  defendant  was  bound 
to  anticipate  danger  to  some  one  from  allowing  its  wire 
without  proper  insulation  to  sag  so  that  persons  thus  using 
the  premises  were  in  danger  of  coming  in  contact  with  it  and 
receiving  injury,  and  the  court  instructed  the  jury  that,  if  it 
was  found  from  a  preponderance  of  the  evidence  that  the 
place  where  the  injury  occurred  was  so  resorted  to  by  persona 
generally,  of  which  fact  defendant's  servants  had  knowledge 
or  should  have  had  knowledge  under  the  circumstances,  then 
it  was  the  duty  of  defendant  through  its  servants  to  exercise 
ordinary  care  and  diligence  to  prevent  such  danger,  and  the 
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failure  to  exercise  such  care  and  diligence  would  constitute 
negligence  on  the  part  of  the  defendant.  As  to  the  correct- 
ness of  this  instruction  or  the  sufficiency  of  the  evidence  to 
support  a  verdict  based  on  the  negligence  of  the  defendant, 
no  complaint  is  made.  But.  it  is  contended  for  appellant 
that  in  answers  to  interrogatories  submitted  to  them  the 
jury  specially  found  deceased  to  have  been  on  the  premises 
without  right.  These  findings  so  far  as  material  to  this 
question  were  as  follows: 

*  Int.  8.  Did  William  Connell  have  the  consent  of  the 
owner  or  occupant  of  the  land  where  the  alleged  injury  oc- 
curred, to  go  upon  said  land  at  said  time  ?  A.  No.  Int. 
9.  Was  William  Connell  at  the  time  and  place  of  said 
accident  on  premises  where  he  had  a  right  to  be  ?  A.  No. 
.  .  .  Int.  11.  Did  J.  C.  Hubinger  prior  to,  and  in- 
cluding the  time  of,  the  accident  forbid  persons  from  en- 
tering upon  the  land  where  the  alleged  injury  occurred? 
A.  Yes.  .  .  .  Int.  14.  Was  the  place  where  the  al- 
leged injury  occurred  public  or  private  at  said  time?  A. 
Private.  Int.  15.  Was  William  Connell  invited  to  go  upon 
said  land  at  the  place  where  said  injury  occurred  at  the 
time  of  same  ?    A.     No. 

In  determning  the  legal  effect  of  these  findings,  it  is 
proper  to  take  into  consideration  the  instructions  in  which 
the  jury  were  told,  after  being  properly  instructed  with 
reference  to  defendant's  negligence  as  already  indicated,  that 
a  trespasser  is  one  who  enters  upon  the  land  of  another 
without  the  consent,  either  express  or  implied,  of  the  owner 
or  occupier  thereof,  but  persons  entering  such  land  with  the 
implied  consent  of  the  owner  or  occupier  would  not  be  re- 
garded as  trespassers ;  that  if  the  public  generally  went  upon 
the  premises  in  question  without  objection  on  the  part  of 
the  owner,  and  this  was  generally  known,  then  persons  enter- 
ing upon  such  premises  could  not  be  regarded  as  trespassers 
or  wrongdoers,  by  merely  so  entering;  that,  if  it  should  be 

found    that    Hubinger    forbade   people   entering   upon   his 
Vou  131  lA.— 40 
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premises,  then  persons  entering  against  his  objection  must 
be  regarded  as  trespassers;  and  that,  if  deceased  knew  that 
he  was  going  upon  said  premises  against  the  objections  of 
the  said  Hubinger,  he  was  a  trespasser  at  the  time  and  place 
of  the  injury,  and  plaintiff  could  not  recover. 

It  is  to  be  noticed  that  there  is  no  direct  finding  as 
to  whether  or  not  deceased  was  a  trespasser  under  these  in- 
structions, and  perhaps  the  finding  that  deceased  did  not 
have  the  consent  of  the  owner  or  occupant  to  go  upon  the 
land,  that  Hubinger  had  fortfidden  persons  from  going 
there,  and  that  the  premises  were  private,  would  not  con- 
clusively show  that  deceased  was  a  trespasser,  for  there  is 
no  specific  finding  as  to  implied  consent.  Under  the  evi- 
dence the  jury  might  have  found  that,  while  Hubinger  in 
some  instances  forbade  people  coming  upon  the  premises, 
the  practice  of  crossing  without  express  permission  but  with- 
out specific  objection  was  so  general  that  deceased  might 
have  been  jiistified  in  assuming  an  implied  consent.  But 
the  court  further  instructed  the  jury  as  follows: 

A  license  to  go  upon  the  land  of  another  may  be  by  an 
invitation  either  express  or  implied,  or  one  may  be  licensed 
simply  by  the  permission  or  consent  of  the  owner  of  land 
to  pass  over  same.  A  licensee  by  express  invitation  is  one 
who  is  directly  invited  by  the  owner  of  the  land  to  enter 
upon  it,  and  such  person  is  rightfully  upon  such  land.  A 
licensee  by  implied  invitation  is  one  who  has  been  invited 
to  enter  upon  the' land  either  by  the  owner  or  occupier  of 
the  same  by  some  aflSrmative  act  done  by  such  owner  or  occu- 
pant, or  by  appearances  which  justify  persons  generally  in 
believing  that  such  owner  or  occupant  had  given  his  consent 
to  the  public  generally  to  enter  upon  or  to  cross  over  his 
premises,  and  while  such  licensee  is  acting  within  the  scope 
and  limit  of  such  implied  invitation  he  has  the  lawful  right 
to  be  where  he  is  so  invited.  A  bare  licensee  is  one  who 
enters  upon  the  land  of  another  simply  without  objection 
of  the  owner,  or  by  sufferance  of  the  owner  or  occupier, 
whether  such  land  be  inclosed  or  uninclosed.  Such  bare 
licensee  enters  the  land  at  his  own  risk,  and  if,  while  on  said 
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land,  such  bare  licensee  be  injured  by  the  negligence  of  the 
owner  or  occupant  of  said  land  he  has  no  right  to  recover. 
And,  if  the  jury  find  from  a  preponderance  of  the  evidence 
that  the  said  William  Connell,  deceased,  while  upon  the 
premises  in  question,  was  a  bare  Jicensee  under  the  law  as 
defined  in  the  instructions  given  you  by  the  court,  then,  if 
you  so  find,  your  verdict  should  be  for  the  defendant 

It  is  to  be  noticed  that,  while  the  instruction  previously 
described  related  to  the  question  whether  deceased  was  a 
trespasser,  and  the  effect  of  the  finding  that  he  was  such 

1.  neclicbncb:      trcspasscr,  this  last  instruction  related  to  the 

iSSSffind^'  question  of  license,  and  the  jury  were  told 
'°*"'  .  that,  if  deceased  was  upon  the  premises  as  a 
licensee  by  express  or  implied  invitation,  he  was  rightfully 
upon  the  land,  and  inferentially  was  entitled  to  recover  for 
injury  by  the  negligence  of  defendant,  while,  if  he  was  a 
bare  licensee  simply  entering  without  objection  or  by  suffer- 
ance, and  without  express  or  implied  invitation,  then  he 
had  no  right  to  recover.  Under  this  instruction  it  was* 
material  to  determine  whether  deceased  had  a  right  to  be 
where  he  was  when  injured,  or  whether  he  was  there  merely 
without  objection  or  by  sufferance;  and  the  ninth  specific 
finding  is  that  at  the  time  and  place  of  the  accident  de- 
ceased was  not  on  premises  where  he  had  a  right  to  be.  In 
the  light  of  the  instructions  this  must  be  regarded  as  a 
specific  finding  that  he  was  a  bare  licensee,  for  in  no  other 
connection  did  the  court  refer  to  the  question  of  decedent's 
right  to  be  where  he  was. 

We  have,  then,  this  situation:  The  jury  has  not 
specially  found  whether  or  not  deceased  was  a  trespasser,  but 
it  has  found  that  he  was  not  a  licensee  by  express  or  implied 

2.  Negligbnce:       iuvitatiou,  and,  therefore,  if  the  special  find- 

Hcenses.  j^gg  aloue  are  to  be  considered,  he  is  neces- 

sarily found  to  have  been  a. bare  licensee.  If  the  instructions 
were  binding  upon  the  trial  court  in  passing  upon  the  motion 
for  judgment  notwithstanding  the  verdict,  then  the  motion 
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was  improperly  overruled,  for  the  court  had  explicitly  told 
the  jury  that  if  deceased  was  a  bare  licensee  he  could  not 
recover.  And  the  rule  of  the  instruction  has  support  in 
cases  relating  to  the  liability  of  the  owner  of  private  premises 
for  dangerous  conditions  causing  injury  to  a  trespasser  or 
mere  licensee.  The  general  rule  is  thus  stated  in  1  Thomp- 
son, Negligence,  section  946 :  "  The  owner  of  private 
grounds  is  under  no  obligation  to  keep  them  in  a  safe  con- 
dition for  the  benefit  of  trespassers,  intruders,  idlers,  bare 
licensees,  or  others  who  go  upon  them,  not  by  any  invitation, 
express  or  implied,  but  for  their 'own  purposes,  their  pleas- 
uref,  or  to  gratify  their  curiosity,  however  innocent  or  laud- 
able their  purpose  may  be."  This  rule  has  been  supported 
and  illustrated  in  the  following  cases :  Pittsburg,  Ft.  W.  & 
C.  R.  Co.  V.  Bingham,  29  Ohio  St.  364 ;  Lary  v.  Cleveland, 
C,  C.  (&  I.  R.  Co.,  78  Ind.  323  (41  Am.  Eep.  572) ;  Severy 
V.  Nickerson,  120  Mass.  306  (21  Am.  Eep.  514)  ;  Cumber- 
land T.  &  T.  Co.  V.  Martin's  Adm'r,  25  Ky.  Law  787  (76 
'  S.  W.  394,  63.  L.  E.  A.  469).  But,  if  this  general  rule  is 
not  applicable  to  the  case  before  us,  then  the  erroneous 
instruction  of  the  trial  court  that  plaintiff  could  not  recover 
was  not  binding  upon  it  in  ruling  on  a  motion  for  a  directed 
verdict,  and,  if  there  was  any  basis  on  which  the  general 
verdict  for  the  plaintiff  could  be  predicated,  the  court 
properly  overruled  such  motion. 

That  the  rule  requiring  the  granting  of  a  new  trial 
where  the  jury  has  failed  in  its  general  verdict  to  reach'  the 
conclusion  made  necessary  by  applying  to  its  special  findings 
8.  Special  find-      of  f act  the  rulcs  of  law  laid  down  in  the  in- 

INGS:  motion        .         .•  •  x  t      t_i       •  t 

forjudg.         structions  IS  not  applicable  in  ruling  on  a 
verdict  motiou  for  judgment  notwithstanding  the  ver- 

dict, seems  to  be  well  settled.  In  granting  a  new  trial,  the 
court  simply  enables  the  complaining  party  to  have  his  case 
submitted  to  the  jury  under  admissible  evidence  or  correct 
instructions,  but,  in  rendering  a  judgment  notwithstanding 
the  verdict,  the  court  cuts  off  any  opportunity  to  cure  the 
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error  in  the  instructions  or  to  obviate  the  deficiencies  in  the 
pleadings  or  the  evidence  complained  of.  The  rule  as  an- 
nounced by  us  is  that,  "  When  a  court  is  called  upon  to  rule 
upon  a  motion  for  judgment  on  a  special  verdict,  it  is  free 
to  consider,  and  should  consider,  what  the  law  is,  and  is  not 
bound  by  its  instructions  previously  given  to  the  jury." 
Baird  v.  Chicago,  R.  L  &  P.  Ry.  Co.,  61  Iowa,  359,  363. 
And  see  Evans  v.  SU  Paul  Harvester  Works,  &Z  Iowa,  204. 
Therefore  the  action  of  the  court  in  overruling  the  motion 
for  judgment  notwithstanding  the  verdict,  on  account  of  the 
special  finding  that  deceased  was  not  rightfully  at  the  place 
where  the  accident  occurred,  should  not  be  reversed  unless 
such  finding  is  necessarily  controlling  as  to  plaintiff's  right 
to  recover.  The  general  verdict  is  controlling  as  to  any 
issue  of  fact,  properly  submitted  to  the  jury,  not  covered 
by  the  special  findings.  SchuUe  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  114  Iowa,  89. 

There  was  evidence  that  persons  were  in  the  habit  of 
going  across  Hubinger's  premises  near  the  place  where  de- 
fendant allowed  its  uninsulated  wire  to  sag  in  such  a  way 
that  the  safety  of  such  persons  was  imperiled 
electric  bv  it  I  and  we  do  not  think  that  the  question 

wires:  ./         ?  ^ 

licenses.  whether  such  persons  were,  as  to  Hubinger, 

trespassers  or  bare  licensees,  on  the  one  hand,  or  were  right- 
fully on  Hubinger's  premises  on  the  other,  was  conclusive  as 
to  defendant's  liability.  The  controlling  consideration  in 
determining  defendant's  liability  is  whether  defendant  was 
reasonably  chargeable  with  knowledge  that  persons  were 
likely  to  come  in  contact  with  its  dangerous  wire,  and  might, 
in  the  exercise  of  reasonable  care,  have  avoided  such  danger. 
Daltry  v.  Media  Electric  Light,  etc.,  Co.,  208  Pa.  414  (67 
Atl.  833) ;  Central  Union  Telegraph  Co.  v.  Sokola,  34  Ind. 
App.  429  (73  K  E.  143).  Even  as  to  trespassers,  the  defend- 
ant was  charged  with  the  duty  of  not  willfully  or  wantonly 
imperiling  their  safety,  and  to  constitute  such  wantonness 
and  indifference  as  to  their  safety  as  to  render  the  defend- 
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ant  liable,  it  is  not  necessary  that  there  should  have  been  a 
design  or  intention  to  do  them  injury.  Ambroze  v.  Cedar 
Rapids  Electric  Light  &  Power  Co.,  131  Iowa  336.  There 
was  evidence  from  which  the  jury  might  have  found  that  de- 
fendant knew  of  the  dangerous  condition  of  its  wire,  and 
knew  that  persons  were  in  the  habit  of  going  near  the  place  of 
such  danger,  and,  in  support  of  the  verdict,  we  are  justified  in 
assuming  that  the  jury  predicated  its  verdict  against  the  de- 
fendant on  this  evidence.  There  is  nothing  in  the  special 
findings  to  negative  such  conclusion  on  the  part  of  the  jury, 
and,  in  support  of  the  verdict,  we  may  properly  assume  that 
the  general  verdict  was  based  on  such  evidence. 

It  is  contended  for  appellant  that  the  jury  failed  to  find 
in  answer  to  special  interrogatories  facts  material  to  the  con- 
clusion reached  in  their  general  verdict.  If  the  motion  had 
6.  juDGMiNT  been  for  a  new  trial,  this  might  be  a  good 

BKAL  vsBDicT.  grouud  f or  setting  aside  the  verdict.  Darling 
V,  West,  51  Iowa,  259.  On  the  other  hand,  it  is  well 
settled  that  a  failure  to  answer  an  immaterial  interrogatory, 
or  an  answer  in  response  thereto  that  the  jury  does  not 
know,  will  not  be  a  ground  for  setting  aside  a  general  ver- 
dict. Patterson  v.  Omaha  &  C.  B,  E,  &  5.  Co.,  90 
Iowa,  247.  But  a  failure  to  answer  an  interrogatory  is  not 
a  good  ground  for  a  motion  to  render  judgment  notwith- 
standing the  general  verdict.  Pieart  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  82  Iowa,  148,  164. 

We  find  no  error  in  the  refusal  of  the  trial  court  to 
sustain  the  motion  for  judgment  for  defendant  notwithstand- 
ing the  verdict  in  favor  of  plaintiff,  and  the  judgment  on  the 
general  verdict  is  therefore  affirmed. 


Oct.  1906]  McCash  v.  Penrod.  631 


C.  C.  McCash,  Appellee,  v.  Lewis  Penbod,  Appellant 

Action  to  quiet  title:    burden  of  proof:    limitation.    In  an  action 

1  to  quiet  title  the  production  by  plaintiff  of  a  tax  deed  regu- 
lar on  its  face  makes  a  prima  facie  case,  and  the  burden  is 
then  on  defendant  to  show  its  invalidity;  but  if  the  proof 
shows  merely  an  irregularity  and  the  attack  on  the  deed  is 
not  made  within  the  statutory  period  the  plaintiff  is  entitled 
to  a  decree. 

Taxation:    ambiguity:    parol   evidence.    Where    there   is   an   am- 

2  biguity  on  the  face  of  the  records  respecting  the  payment 
of.  taxes  and  the  sale  of  land  therefor  parol  evidence  is  ad- 
missible, in  an  action  to  quiet  the  title  under  a  tax  deed,  to 
explain  the  ambiguity. 

Taxation:    discrepancy    in    names.    A    discrepancy    between    the 

3  name  of  a  grantee  in  a  tax  deed  and  the  notation  of  the  as- 
signment to  him  of  the  certificate  as  it  appears  on  the  tax 
sale  register  is  not  material,  wliere  it  appears  that  the  person 
holding  the  certificate  and  the  grantee  in  the  deed  are  one  and 
the  same. 

Notice  of  redemption.    Where  no  one  is  in  actual  possession  of 

4  land  and  the  person  in  whose  name  it  is  assessed  is  a  non- 
resident of  the  State,  notice  of  redemption  addressed  to  the 
owner  and  served  by  publication  is  sufficient. 

Idem  sonans.    The  name  "  Karney  "  in  a  notice  of  redemption  and 

5  "  Carney "  in  the  affidavit  of  publication  thereof  presents  a 
case  of  idem  sonans  and  is  not  a  fatal  defect  in  the  proceedings. 

Adverse  possession.    A  void  tax  deed  affords  sufficient  color  of 
6    title  on  which  to  base  a  claim  of  adversq  possession. 

Quieting  title.    One  seeking  to  establish  his  title  to  land  through 
7    conveyances  so  indefinite  in  description  that  it  cannot  be  as- 
certained therefrom  what  land  was  intended  to  be  conveyed  is 
not  entitled  to  a  decree. 

Appeal  from  Lee  District  Court. —  Hon.  Henry  Bank,  Jb., 

Judge. 

Tuesday,  Octobee  16,  1906. 
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Suit  in  equity  to  quiet  plaintiff's  title  to  an  outlot  in 
section  1,  township  68,  range  3,  in  Lee  county,  Iowa.  Plain- 
tiff claims  title  under  a  tax  deed  and  by  adverse  possession. 
Defendant  denies  plaintiff's  title,  and  clainjs  ownership  in 
virtue  of  a  warranty  deed  from  One  Sourwine.  He  further 
avers  that  plaintiff's  tax  deed  is  of  no  validity,  because  no 
taxes  were  due  upon  the  land  when  the  sale  was  made,  be- 
cause plaintiff  was  not  the  owner  of  the  certificate  of  sale 
when  the  deed  was  made,  because  no  notice  of  the  expira- 
tion of  the  period  of  redemption  was  served  upon  the  owner 
of  the  property  who  was  in  possession,  and  because  the  affi- 
davit as  to  the  publication  of  notice  was  insufficient.  Upon 
trial  to  the  court  a  decree  was  passed  quieting  plaintiff's 
title  to  the  lot,  and  defendant  appeals. —  Affirmed. 

E.  C.  Weber,  for  appellant. 

Seerly  &  Clark,  for  appellee. 

Deemer,  J. —  Plaintiff  holds  a  tax  deed  for  tb/5  lot  in 
controversy,  regular  upon  its  face,  issued  by  the  treasure^r  of 
Lee  county,  Iowa,  on  October  24,  1885.  This  makes  out"^ 
1  Action  TO  QUIT   P^^^  fade  casc  for  him,  and  the  burden  is 

orprTOf^"*^^"*  upon    defendant    to    establish    its    invalidity. 

limitation.        ^^^^^^  j£  ^j^j^  ^  established,  plaintiff  may  show 

title  by  adverse  possession,  even  under  a  void  tax  deed.  If 
the  tax  deed  be  simply  irregular,  and  not  void,  plaintiff  is 
entitled  to  a  decree  for  the  reason  that  defendant's  attack 
upon  the  deed  is  barred  by  section  1448  of  the  Code,  which 
forbids  such  attacks  after  five  years  from  the  execution  and 
recording  of  tax  deed. 

The  land  was  sold  for  the  taxes  of  the  year  1881,  and 
it  is  claimed  that  no  taxes  were  due  when  the  land,  was  sold. 
This  is  on  the  thegry  that  the  taxes  on  outlot  7  were  paid 
*'  ^amblgJiity:       ®^  shown  by  the  tax  list.     It  is  true  that  the 
Scncl*''*  ^^^  I'st  shows  an  entry  of  payment  of  taxes  on 

lot  7,  and  payment  by  sale  for  taxes  of  the  taxes  on  lot  8 ;,  but 


\ 
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the  other  records  and  the  ta;j  deed  show  a  sale  of  lot  7,  and 
not  of  lot  8,  and  evidence  aliunde  establishes  the  fact  that 
the  taxes  were  paid  on  lot  8,  and  not  upon  lot  7.  That  parol 
testimony  is  admissible,  notwithstanding  this  showing  on  the 
tax  list,  see  Ambler  v.  Clayton,  23  Iowa,  173.  Defendant 
was  in  no  manner  misled  by  this  entry,  and  he  has  failed  to 
show  that  the  taxes  on  lot  7  were  paid  when  it  was  sold. 
There  is  an  ambiguity  on  the  face  of  the  records,  and  parol 
evidence  is  admissible  to  explain  it.  Consideration  of  this 
testimony  leads  to  the  conclusion  that  the  taxes  were  not  paid 
on  lot  7  when  the  sale  was  made. 

II.  The  land  was  sold  at  tax  sale  to  one  D.  W.  Henry, 
and  he  received  the  certificate  of  sale.  Thereafter  he  as- 
signed his  certificate  to  James  Kamey,  and  the  tax  deed 
1.  Taxation:         uudcr  which  plaintiff  claims  was  issued  to 

in^namS*^^  Jamcs  Camcy.  Notation  of  an  assignment 
of  the  certificate  appears  upon  the  tax  sale  register  as  fol- 
lows: "Assigned  to  James  Kamey,  February  4th,  1885." 
Under  the  holdings  of  this  court  no  notation  of  the  assign- 
ment of  the  certificate  was  necessary,  provided  the  person  to 
whom  the  deed  was  made  was  in  fact  the  holder  of  the  cer- 
tificate. SouJeup  V.  Union  Investment  Co.,  84  Iowa,  448; 
Swan  V.  Whaley,  75  Iowa,  623.  There  is  no  doubt  that 
James  Carney  was  the  holder  of  the  certificate  by  assign- 
ment, and  the  mistake  in  his  name  is  of  no  consequence. 
The  record  shows  that  James  Carney  and  James  Karney 
were  one  and  the  same  person,  and  that  James  Carney  is  the 
person  who  held  the  assignment  of  the  certificate. 

TIL  Complaint  is  made  that  the  notice  of  redemption 
was  not  served  upon  the  owner,  who,  it  is  said,  was  in  pos- 
session of  the  land.  The  land  was  taxed  in  the  name  of  H. 
4.  NoTic*  OF  C!.  Long,  who  was  a  non-resident  of  the  State, 

MDEMPTioN.  ^^^  ^|jg  notice,  which  was  directed  to  him,  was 
by  publication.  No  one  was  in  actual  possession  of  the  land 
when  the  time  came  for  the  notice;  hence  the  notice  was 
sufficient,     American  Bank  v.  Crooks,  97  Iowa,  244. 
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IV.  The  notice  was  in  the  name  of  James  Karney  and 
the  affidavit  as  to  publication  was  in  the  name  of  James 
Carney.     This  is  said  to  be  a  fatal  defect.     It  is  a  clear  case 

of   idem   soiians,     Fletcher  v.    Conly,   2   G. 

5.    IdBIC  SONANS.  tt        •  Tk    1  Til 

Greene,  88 ;  Kreitz  v.  Behrensmeyer,  125  111. 
141  (17  N.  E.  232,  8  Am.  St.  Eep.  349).  But,  if  the  no- 
tice or  affidavit  were  defective,  defendant  is  foreclosed  from 
attacking  the  same  by  reason  of  the  statute  hitherto  referred 
too.  See  TrulocJc  v.  Bentley,  67  Iowa,  602 ;  Bolin  v.  Fran- 
cis, 72  Iowa,  619 ;  Rice  v.  Haddock,  70  Iowa,  318. 

V.  But,  aside  from  all  this,  the  testimony  shows  that 
plaintiff  and  his  grantors  have  been  in  the  actual,  notorious, 
and  exclusive  possession  of  the  land  in  controversy  under 

6.  Advebs*  pos-       ^^  ^^^  ^^^^  ^^^  more  than  ten  years  prior  to 

sEssioK.  1903,  the  time  when  defendant  went  into  pos- 

session. Even  were  the  tax  deed  absolutely  void,  it  would  be 
sufficient  color  of  title  upon  which  to  base  a  claim  of  adverse 
possession.  No  one  ever  questioned  plaintiff's  title  until 
just  before  this  suit  was  brought,  which  was  nearly  twenty 
years  after  the  issuance  of  the  tax  deed.  This  alone  gave 
plaintiff  title  to  the  land.  Walters  v.  Connelly,  59  Iowa, 
217 ;  Tremaine  v.  Weatherby,  58  Iowa,  615. 

Moreover,  and  as  a  conclusive  answer  to  appellant^s  con- 
tentions, it  does  not  appear  that  he  is  the  owner  of  the  land 
and   entitled   to   question   the  tax   deed.     True,   he   shows 

7.  Quieting  somc  Conveyances  from  the  government  down 

*^""-  to  Sourwine,  his  immediate  grantor;  but  no 

one  can  take  these  conveyances  and  locate  the  property  in 
controversy  as  belonging  to  defendant.  Some  of  the  con- 
veyances are  so  indefinite  and  uncertain  in  the  descriptive 
parts  as  to  be  utterly  void.  For  instance,  one  of  the  con- 
veyances describes  the  land  as  "  the  east  part  of  lots  7  and 
8  ";  another  as  "  the  east  part  of  lots  7  and  8,  less  about  19 
acres  sold  off  the  east  part  to  Peele  and  Haines  " ;  and  there 
is  no  showing  as  to  any  deed  to  Poele  and  Haines.  The 
description  in  defendant's  own  deed  is,  "  East  part  of  lots 
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7  and  8,  .  .  .  less  about  19  acres  off  the  east  part  of 
the  land  described  as  lots  7  and  8,  leaving  from  17  to  20 
acres,  being  same  land  bought  of  E.  E.  Gray."  No  one  can 
tell  from  these  descriptions  what  was  intended  to  be  con- 
veyed, and  a  court,  if  called  upon  to  render  a  decree  for  de- 
fendant, could  not  describe  the  land  awarded  to  him. 
Tucker  v,  Carlson,  113  Iowa,  449;  Armour  v.  Officer,  116 
Iowa,  675. 

The  trial  court  was  right  in  entering  a  decree  for  plain- 
tiff, and  it  is  affirmed. 


The  State  of  Iowa,  Appellant,  v.  A.  P.  York,  Appellee. 

The  State  of  Iowa,  Appellant,  v.  William  Luddington, 

Appellee. 

Township  officers:  illegal  contracts:  punishment.  The  fur- 
nishing of  men  and  teams  by  township  trustees  to  perform 
labor  for  the  township,  under  a  contract  with  the  road  su- 
perintendent to  pay  for  such  service  out  of  township  funds, 
is  prohibited  by  Section  468  (a),  of  the  Code  supplement;  and 
a  violation  of  such  prohibited  act  is  an  indictable  offense  pun- 
ishable unier  the  general  statute  providing  punishment  for 
misdemeanors. 

Appeals  from  Dallas  District  Court, —  Hon.  Edmund  Nich- 
ols, Judge. 

Tuesday,  October  16,  1906. 

In  each  of  the  above-entitled  cases  the  defendant  was 
indicted  on  the  charge  that  while  holding  the  office  of  town- 
ship trustee  he  unlawfully  entered  into  a  contract  to  fur- 
nish, and  did  furnish,  to  the  road  superintendent  for  the 
use  of  the  township,  men  and  teams  to  perform  labor  upon 
the  public  roads,  and  upon  such  unlawful  contracts  did  col- 
lect and  receive  certain  sums  of  money  from  the  funds  of 
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said  township.  The  district  court  having  sustained  de- 
murrers to  the  several  indictments,  the  State  in  each  instance 
has  appealed.  The  questions  raised  in  the  several  cases  be- 
ing identical,  they  have  been  submitted  together  and  will  be 
disposed  of  in  one  opinion. —  Reversed  and  remanded. 

Charles  W.  Mullan,  Attorney  General,  Lawrence  De 
Graff,  Assistant  Attorney  General,  and  Miller  £  Rvssell,  for 
the  State. 

White  &  Clarke,  for  appellees. 

Weaver,  J. —  The  indictment  is  stated  in  the  following 
manner  and  form  (omitting  the  title)  : 

The  said  A.  P.  York,  then  and  there  being  one  of  the 
duly  elected,  qualified,  and  acting  trustees  of  the  township  of 
Colfax,  in  the  county  of  Dallas,  and  State  of  Iowa,  on  the 
25th  day  of  August  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  four,  in  the  county  aforesaid,  did  willfully  and 
unlawfully  enter  into  a  contract  with  one  J.  W.  Mills,  one 
of  the  road  superintendents  of  the  township  of  Colfax  afore- 
said, to  furnish  a  man  and  team  and  to  perform  certain 
labor  for  the  township  of  Colfax  aforesaid,  in  working  on 
the  public  roads  in  the  township  of  Colfax  aforesaid,  and 
became  a  party  to  said  contract,  and  thereafter,  under,  and 
by  virtue  of  said  contract,  and  while  still  being  such  town- 
ship trustee  as  aforesaid,  he,  the  said  A.  P.  York,  did  fur- 
nish a  man  and  team  and  perform  a  certain  amount  of  labor 
for  said  township  of  Colfax  aforesaid,  to  the  value  of  a 
certain  sum  of  money,  and  he,  the  said  A.  P.  York,  while 
still  holding  the  office  of  such  township  trustee  as  aforesaid, 
received  from  said  township  of  Colfax  aforesaid,  by  the 
hands  of  the  said  J.  W.  Mills,  one  of  the  said  road  super- 
intendents, of  the  township  of  Colfax,  aforesaid,  under,  and 
by  virtue  of,  the  contract  aforesaid,  the  more  particular 
description  of  which  said  contract  and  labor  and  the  exact 
amount  of  which  said  money  are  to  the  grand  jury  unknown, 
contrary  to  the  statutes  in  such  case  made  and  provided 
against  the  peace  and  dignity  of  the  State  of  Iowa. 
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The  grounds  of  the  demurrer  as  stated  by  counsel  are 
as  follows : 

(1)  The  facts  alleged  in  the  indictment  do  not  charge 
any  crime  known  to  the  law.  (2)  There  is  no  such  crime 
known  to  the  law  as  that  charged  in  the  indictment.  (3) 
The  facts  stated  in  the  indictment  show  that  the  defendant 
has  not  violated  any  prohibition  of  the  law.  (4)  The  law 
nowhere  forbids  the  doing  of  any  of  the  acts  charged  in  the 
indictment.  (5)  The  law  nowhere  attaches  any  penal  con- 
sequences to  the  doing  of  any  of  the  acts  charged  in  the  in- 
dictment. (6)  The  facts  charged  in  the  indictment  fail  to 
show  that  any  contract. was  entered  into  with  the  township 
of  Colfax.  (7)  The  facts  charged  in  the  indictment  show 
aflBrmatively  that  no  contract  was  entered  into  by  the  de- 
fendant with  the  township  of  Colfax. 

More  briefly  stated  the  questions  raised  by  the  demurrer 
and  to  be  considered  on  this  appeal  are:  (1)  Is  the  act 
with  which  appellees  are  charged  prohibited  by  the  statute  ? 
(2)  If  such  act  is  prohibited  by  statute,  does  the  alleged 
violation  thereof  constitute  an  indictable  public  offense  ?  If 
both  of  these  inquiries  are  to  be  answered  in  the  affirmative, 
then  the  trial  court  was  in  error,  but  if  either  must  be  an- 
swered in  the  negative  the  ruling  was  correct. 

I.  The  Code  Supp.  section  468  (a)  provides  that, 
"members  of  boards  of  supervisors  and  township  trustees 
shall  not  buy  from,  sell  to,  or  in  any  manner  become  par- 
ties directly,  or  indirectly,  to  any  contract  to  furnish  sup- 
plies, material,  or  labor  to  the  county  or  township  in  which 
they  are  respectively  members  of  such  board  of  supervisors 
or  township  trustees.'*  This  we  think  does,  in  plain  unam- 
biguous terms,  prohibit  the  act  with  the  doing  of  which  de- 
fendants are  charged.  It  is  true,  the  indictment  alleges  that 
the  labor  was  furnished  under  a  contract  with  the  road  su- 
perintendent, but  it  is  also  alleged  that  the  labor  was  so  fur- 
nished for  the  township,  and  that  defendant  received  pay 
therefor  from  the  township.     The  road  supervisor  is  the 
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officer  through  whom,  under  the  direction  of  the  trustees,  the 
labor  and  money  provided  for  the  construction  and  repair 
of  the  roads  are  expended,  and  is  the  person  by  and  through 
whom  the  labor  for  such  purpose  is  employed.  See  Code, 
Title  8,  chapter  2,  and  amendments  thereto.  The  trustees 
are  vested  with  authority  to  appoint  the  road  superintendent 
and  fix  his. compensation.  Code,  section  1523.  They  also 
fix  the  wages  or  compensation  to  be  allowed  for  labor  done 
on  the  road,  and  provide  for  the  purchase  of  tools,  supplies, 
and  machinery  for  their  township.  Code,  section  1528. 
And  it  is  under  their  authority  and  direction  that  the  taxes 
collected  for  road  purposes  are  to  be  equitably  and  judiciously 
expended.  Code,  section  1533.  It  is  obviously  a  matter  of 
wise  public  policy  that  these  trustees,  who  are  thus  expressly 
charged  with  the  responsibility  of  appropriating  and  expend- 
ing public  funds,  and  of  fixing  the  price  which  shall  be  paid 
for  labor  and  supplies  furnished  their  township,  shall  not 
be  exposed  to  the  temptation  to  use  their  official  position  to 
their  own  private  advantage,  and  to  that  end  the  Legislature 
has  undertaken  to  prohibit  them  from  having  any  direct  inter- 
est in  such  contracts.  The  wisdom  of  this  is  doubly  apparent 
when  we  note  that,  in  the  cases  at  bar,  the  alleged  contracts 
for  the  use  of  the  township  were  made  by  the  trustees  with  an 
officer  appointed  by  them,  subject  to  removal  by  them,  and 
whose  compensation  is  fixed  by  them. 

TT.  Is  the  doing  of  an  act  thus  prohibited  an  indictable 
public  offense?  It  is  this  question  which  the  counsel  for 
the  appellees  present  with  the  most  confidence  and  urgency. 
It  will  be  noted  that  the  section  of  the  Code  containing  the 
prohibitive  language  above  quoted  does  riot  expressly  declare 
that  a  violation  thereof  shall  be  a  felony  or  a  misdemeanor, 
nor  does  it  in  terms  provide  any  penalty  therefor.  From 
this  circumstance  it  is  argued  that  the  Legislature  did  not 
intend  to  brand  the  prohibited  act  as  a  public  offense,  and 
that  its  utmost  effect  is  to  make  void  and  unenforceable  any 
contract  made  in  disregard  of  the  statutory  enactment.     l>ut 
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it  is  provided  by  Code,  section  4905  that  "  when  the  perform- 
ance of  any  act  is  prohibited  by  any  statute  and  no  penalty 
for  the  violation  of  such  statute  is  imposed,  the  doing  of 
such  act  is  a  misdemeanor."  The  next  following  section 
(4906)  declares  that  "  every  person  who  is  convicted  of  a 
misdemeanor,  the  punishment  of  which  is  not  otherwise  pre- 
scribed by  any  statute  of  this  state  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  one  year,  or  by 
fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment."  In  other  words  Code  Supp.,  section 
468a  prohibits  the  doing  of  the  act  charged  in  this  indictment, 
but  provides  no  special  penalty  for  its  violation;  Code,  sec- 
tion 4905,  provides  generally  that  the  doing  of  an  act  pro- 
hibited by  statute  is  a  misdemeanor;  and  section  4906  fixes 
the  punishment  which  may  be  assessed  upon  conviction  of  a 
misdemeanor  where  no  other  punishment  has  been  prescribed. 
While  it  is  probably  true,  as  suggested  by  counsel,  that  the 
effect  of  the  statute  is  to  avoid  contracts  made  in  violation  of 
its  prohibition,  that  fact  is  in  no  manner  inconsistent  with  the 
contention  of  the  State  that  such  violation  is  a  public  offense, 
and,  unless  we  are  to  uphold  the  further  point  made  by  the 
appellees  that  Code,  sections  4905  and  4906  are  not  appli- 
cable hereto  because  the  statute  charged  to  have  been  violated 
was  enacted  long  after  those  sections  had  been  made  a  part  of 
the  law,  the  position  taken  by  the  State  is  impregnable.  For/ 
certainly  the  statute  prohibits  the  act,  and  just  as  certainly 
the  sections  referred  to  make  the  doing  of  a  prohibited  act  a 
punishable  misdemeanor. 

Counsel  seek  to  avoid  this  result  upon  the  admitted  princi- 
ple that  the  power  of  one  Legislature  to  enact  laws  is  not 
limited  or  circumscribed  by  the  act  of  any  prior  Legislature. 
The  application  which  we  are  asked  to  make  of  this  principle 
is  indicated  in  the  following  quotation  from  the  appellee's 
brief.  "  The  court  will  bear  in  mind  that  we  insist  there  is 
no  violation  of  the  statute  charged  by  the  indictment,  but,  if 
there  were,  we  say  that  the  sections  referred  to  would  not  and 
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could  not  bring  the  statute  under  consideration  within  the 
scope  of  them  and  make  a  violation  of  it  criminal.  And  this 
is  for  the  reason  that  one  Legislature  in  its  enactments  can- 
not bind  future  Legislatures  or  in  any  way  abridge  their  pow- 
ers. The  sections  referred  to  have  been  a  part  of  our  statu- 
tory law  for  more  than  fifty  years.  Certainly,  however,  the 
enactment  of  them  could  not  prevent  the  Twenty-Seventh 
General  Assembly,  which  enacted  section  468a  of  the  Code 
Supplement,  from  prohibiting  the  contracts  therein  referred 
to,  without  making  them  a  crime.  The  Twenty-Seventh  Gen- 
eral Assembly  was  sufficient  of  itself  upon  that  question,  and 
concluded  for  itself  the  question  as  to  whether  or  not  the  vio- 
lation of  that  statute  should  be  a  crime.  To  say  that  that 
section  of  the  Code  Supplement  is  penal  and  creates  a  crime 
is  to  say  that  the  Twenty-Seventh  Gteneral  Assembly  was 
abridged  or  prohibited  in  its  enactments  by  Legislatures  sit- 
ting fifty  years  ago,'*  At  the  first  blush  this  proposition 
seems  plausible,  but  upon  closer  examination  it  will  be  seen 
that,  while  the  rule  appealed  to  is  unquestionably  correct,  it 
has  no  proper  application  to  the  facts.  Code,  sections  4905 
and  4906  do  not  in  any  manner  or  in  any  degree  limit  the 
power  of  the  Legislature  at  any  time  to  legislate  upon  this 
or  any  other  subject  Such  is  neither  the  purpose  nor  the 
effect  of  the  provisions  referred  to.  It  was  certainly  within 
the  scope  of  the  power  of  the  Twenty-Seventh  or  any  other 
General  Assembly  "to  prohibit  the  contracts  referred  to 
without  making  them  a  crime.'*  But  the  fact  is  the  General 
Assembly  did  not  see  fit  to  exercise  that  power.  It  found  a 
general  law  in  force  making  the  doing  of  any  prohibited  act 
a  misdemeanor,  and  in  its  wisdom  it  saw  fit  to  add  one  more 
to  the  list  of  prohibited  acts.  It  was  competent  for  the  Gen- 
eral Assembly,  had  it  desired  so  to  do,  to  provide  that  the  con- 
sequence of  the  violation  of  this  law  should  be  simply  the  in- 
validating of  the  prohibited  contracts,  or  to  have  excepted 
violations  of  the  prohibition  from  the  effect  of  Code,  section 
4905,  but  it  is  sufficient  to  say  that  it  did  not  do  so.     In  add- 
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ing  to  the  list  of  prohibited  acts,  if  the  Legislature  was  satis- 
fied with  the  penalty  prescribed  by  the  existing  general  stat- 
ute, there  was  no  occasion  for  its  repetition  or  re-enactment. 
Nor  does  it  require  the  reading  into  one  statute  of  the  provi- 
sions of  another.  Neither  is  anything  taken  by  intendment. 
One  section  or  chapter  of  the  Code  may  define  a  public  of- 
fense and  another  section  or  chapter  may  prescribe  the  pen- 
alty therefor.  Why  may  not  a  subsequent  Legislature  en- 
large such  definition  to  include  an  act  not  before  within  its 
scope,  and  by  failing  to  prescribe  any  special  penalty  leave  it 
to  be  punished  by  the  law  already  existing?  The  statute 
books  present  many  instances  of  such  legislation,  and  their 
effectiveness  have  never  been  questioned. 

Counsel  also  say  that  the  very  fact  that  the  statute  mak- 
ing the  prohibition  contains  no  reference  to  a  penalty  is  evi- 
dence that  none  was  intended,  and  insists  that  always,  where 
the  prohibitive  provision  is  intended  to  be  penal,  words  will 
be  found  to  have  been  used  of  such  import.  As  an  illustra- 
tion of  the  fact  that  this  is  not  always  the  case  we  may  refer 
to  the  case  of  State  v.  Shea,  decided  by  this  court  in  106  Iowa, 
735.  In  that  case  the  statute  provided  that  no  member  of 
the  city  council  shall  be  directly  or  indirectly  interested  in 
the  profits  of  any  contract  for  the  city,  and  thaf  such  mem- 
ber shall  not  vote  upon  any  question  in  which  he  directly  or 
indirectly  is  interested  —  no  reference  being  there  made  to 
a  penalty.  We  there  held  the  act  of  voting  in  violation  of 
such  prohibition  to  be  punishable  under  the  general  provision 
as  to  misdemeanors.  The  question  there,  as  in  this  case, 
arose  upon  demurrer,  and  we  held  the  indictment  sufiBcient. 
The  same  rule  was  recognized  and  applied  in  State  v.  Coulee, 
25  Iowa,  237.  It  was  also  there  held  that  no  injurious  re- 
sults need  follow  the  violation  of  the  statute  in  order  to  make 
it  punishable.  We  may  also  add  that  corrupt  or  wrong 
motive  is  not  an  essential  element  of  the  offense.  The  trustee 
or  other  officer  may  have  acted  in  the  utmost  good  faith  in 
doing  the  forbidden  act,  and  have  taken  no  advantage  of  his 
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position  to  exact  an  unreasonable  profit  on  his  contract,  but 
these  things  do  not  go  to  the  question  of  his  guilt  The  act 
is  forbidden  without  regard  to  the  motive. 

We  know  nothing  of  the  circumstances  attending  the  case 
before  us  save  as  they  are  alleged  in  the  indictment  and 
admitted  by  the  demurrer.  The  defendants  may  have  had 
no  conscious  purpose  to  violate  the  law,  the  violation  may 
have  been  of  a  trivial  character  which  could  have  been  over- 
looked without  injury  to  the  public,  and  the  prosecution  may 
have  been  inspired  by  personal  enmity  and  ill  will,  but  none 
of  these  circumstances  affect  the  question  at  issue.  The  act 
itself  stands  admitted  for  the  purposes  of  this  appeal,  and  we 
are  clear  that  such  act  is  forbidden  by  the  statute  and  being 
forbidden  it  becomes  punishable  under  Code,  sections  4905 
and  4906. 

The  suggestion  of  counsel  that  the  legislative  act  was  in- 
tended to  operate  upon  the  contract  and  not  to  impose  any 
penalty  on  the  officer  making  it  is  unsound.  If  that  had  been 
the  legislative  intent,  it  would  have  been  easy  to  state  it  in 
intelligible  and  unmistakable  form.  The  prohibition  of  the 
statute  is  in  terms  directed  against  the  named  oflScers  and 
declares  that  they  shall  not  buy  from,  sell  to,  or  in  any  man- 
ner become  parties  directly  or  indirectly  to  any  contract  to 
furnish  supplies,  material  or  labor  to  their  township.  The 
language  could  hardly  be  broader  in  its  scope  or  more  clear 
in  its  meaning,  and  the  oflScer  who  disregards  its  terms  does 
something  more  than  enter  into  a  contract  which  the  courts 
will  not  enforce  against  the  township.  He  does  an  act  which 
is  expressly  prohibited  by  the  statute,  and  the  doing  of  such 
an  act  is  by  statute  made  a  misdemeanor. 

It  follows  that,  in  our  view,  the  trial  court  erred  in 
sustaining  the  demurrer  to  the  indictment,  and  the  ruling  in 
each  of  the  cases  named  in  the  caption  must  bo  reversed,  and 
the  several  cases  remanded  for  further  proceedings  in  har- 
mony with  this  opinion. —  Reversed. 
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Samuel  Westheimeb  &  Sons,  Appellants,  v.  William  Ha-  tiil  m 

BiNCK,  Appellee. 

Intoxicating  liquors:    sale  in   foreign   state:    recovery  of  price. 

1  Liquors  lawfully  sold  in  another  State  to  be  delivered  here  are 
within  the  interstate  commerce  act  and  our  statute  prohibiting 
traffic  in  intoxicants  has  no  application,  even  though  retained 
for  a  time  by  the  common  carrier  in  this  State  and  afterwards 
reshipped  to  the  consignee,  and  the  vendor  may  recover  the 
price. 

Laws  of  other  States:    presumption.    The  presumption  that  the 

2  law  of  a  foreign  State  is  the  same  as  that  of  Iowa  will  not 
obtain  where  the  effect  is  to  work  a  forfeiture. 

Appeal    from    Monona    District    Court. —  Hon.    William 
Hutchinson,  Judge. 

Wednesday,  Octobet  17,   1906. 

The  case  was  submitted  upon  an  agreed  statement.  It 
involves  the  liability  of  defendant  for  intoxicating  liquor  sold 
and  delivered  to  him  by  plaintiff.  The  trial  court  found  for 
defendant,  and  plaintiff  appeals. —  Reversed. 

C.  R.  Metcalfe,  for  appellant. 

P.  W.  Harding,  for  appellee. 

Deemer,  J. —  Plaintiff  is  engaged  in  the  wholesale 
liquor  business  at  St.  Joseph,  Mo.  It  is  not  authorized  to 
do  business- in  this  State,  never  having  complied  with  the 
laws  of  this  jurisdiction,  although  it  sold  liquor  here.  Tt 
had  a  traveling  agent  in  Iowa  who  solicited  and  received  or- 
ders for  intoxicating  liquors  to  be  shipped  from  the  house 
in  Missouri.  This  agent  received  two  orders  from  defend- 
ant, one  for  $59,  and  the  other  for  $44.80.     The  first  order 
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was  shipped  directly  from  St.  Joseph,  Mo.,  to  defendant  at 
Ute,  Iowa;  and  the  other  was  first  shipped  by  plaintiff  to 
one  of  its  customers  at  Ricketts,  Iowa,  but  was  never  de- 
livered to  him,  and,  after  remaining  in  the  railway  ware- 
house for  a  few  days,  it  was  reshipped  by  plaintiff  from 
Ricketts  to  Ute.  Defendant  did  not  know  of  this  reship- 
ment  of  the  goods.  He  received  all  his  liquor  during  the 
latter  part  of  the  year  1903.  It  is  agreed  that  plaintiff  had 
the  right  to  accept  or  reject  the  orders  sent  by  defendant,  and 
it  in  fact  accepted  each  of  them  at  its  place  of  business  in 
St.  Joseph,  Mo. 

Under  the  showing  made,  if  the  sales  of  liquor  were 

in  this  State,  no  recovery  may  be  had  of  the  purchase  price, 

for  there  is  no  showing  that  such  sale  would  have  been  law- 

i.  Intoxicating     ful,  and,  as  prohibition  is  the  rule,  the  bur- 

in^oreipi        dcu  was  upou  plaintiff  to  show  that  the  sales, 

state:  recov-       ,  ,         i  •      ca  i        i»i         Tjii 

cry  of  price  if  made  m  this  State,  were  lawful.  If,  how- 
ever, the  sales  were  made  in  Missouri,  and  were  lawful  where 
made,  plaintiff  may  recover,  for  our  statute  prohibiting  traf- 
fic in  intoxicants  does  not  apply  to  interstate  commerce.  As 
to  one  sale  there  can  be  no  doubt  that  the  transaction  was 
interstate  in  character,  and  not  subject  to  our  law,  and  we 
think  the  same  rule  must  be  applied  to  the  other.  True, 
the  goods  had  theretofore  been  shipped  into  Iowa,  but  they 
had  never  been  delivered  to  the  consignee  or  otherwise  treated 
so  as  to  make  them  a  part  of  the  common  mass  of  prop- 
erty in  the  State.  True,  they  were  in  the  hands  of  a  com- 
mon carrier,  as  a  warehouseman  in  this  State,  just  a  few 
days  before  they  were  ordered  reshipped  to  the  defendant; 
but  while  in  the  hands  of  the  carrier,  and  before  delivery 
to  the  consignee,  they  were  subject  to  the  control  and  di- 
rection of  the  plaintiff,  and  until  delivery  did  not  become 
subject  to  our  police  regulations.  The  sale  was  made  in 
Missouri,  and  the  order  for  reshipment  to  defendant  did 
not  constitute  a  sale  in  this  State.  Gross  v.  Feehan,  110 
Iowa,  1QZ\  Rhodes  v.  Iowa,  170  U.  S.  412  (18  Sup.  Ct.  664, 
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42  L.  Ed.  1088);  Adams  Express  Co.  v.  Iowa,  196  U.  S. 
147  (25  Sup.  Ct.  185,  49  L.  Ed.  424),  and  cases  cited. 

But  it  is  argued  that  the  presumption  is  that  the  laws 
of  Missouri  are  the  same  as  those  of  Iowa,  in  the  absence  of 
proof  to  the  contrary,  and  that  plaintiff  cannot  recover  with- 
8.  iMws  or  OTHEB  out  showiug  that  the  sales  were  legal  where 
presumption,  made.  x\s  a  general  rule,  the  presumption 
is  that  the  law  of  a  foreign  State  is  similar  to  our  own ;  but 
this  does  not  obtain  if  the  assumption  would  impose  a  pen- 
alty or  work  a  forfeiture.  Fred  Miller  Co.  v.  De  France, 
90  Iowa,  395 ;  Schoenberg  v.  Adler,  105  Wis.  645  (81  K 
W.  1055)  ;  Smith  v.  Whitaher,  23  111.  367;  Harris  v.  White, 
81  N.  Y.  532;  Orider  v.  Driver,  46  Ark.  50.  Assuming 
similarity  of  the  Missouri  statutes  to  our  own  would  defeat 
plaintiff's  cause  of  action,  in  other  words,  enforce  a  forfeit- 
ure upon  him,  and  this  we  should  not  do.  There  is  no 
claim  that  the  sale  was  made  to  enable  defendant  to  violate 
the  laws  of  this  State,  nor  that  it  was  made  with  intent  to 
violate  the  same.  No  good  reason  is  shown  why  plaintiff 
should  not  recover  for  goods  sold  and  delivered. 

It  is  agreed  that  judgment  may  be  rendered  in  this 
court  for  the  amount  due.  Judgment  is  therefore  ordered 
for  plaintiff  and  against  defendant  for  the  sum  of.  $103.80, 
with  costs,  not  only  of  this  court,  but  of  those  in  justice  and 
district  court. —  Reversed. 


State  op  Iowa,  Appellee,  v.  Thomas  Moean,  Appellant. 

Indictment:  limitations:  evidence  in  removal  of  bar.  For  the 
1  purpose  of  showing  that  an  indictment  is  not  barred  because 
of  absence  of  defendant  from  the  State,  the  testimony  of  a 
warden  of  a  penitentiary  of  a  foreign  State  that  he  knew 
defendant  for  a  certain  period  less  the  time  credited  to  him 
for  good  behavior,  was  not  objectionable  on  the  ground  that 
it  tended  to  show  a  conviction  for  felony,  which  under  the 
Code,  is  only  provable  by  the  record. 
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Admission  of  evidence:  prejudice.  Admission  of  the  testiir^ony 
2.  of  a  witness  on  a  prosecution  for  larceny  that  defendant,  while 
confined  in  a  pententiary  in  a  foreign  State,  informed  the 
witness  where  the  stolen  property  in  the  pending  action  would 
be  found,  while  improper  but  subsequently  stricken  out  be- 
cause obtained  under  a  promise  of  immunity,  is  held  to  have 
been  without  prejudice. 

Admission  of  defendant:    admissibility.    The  information  of  one 

3  charged  with  larceny  as  to  where  the  stolen  property  may  be 
found  does  not  amount  to  a  confession  of  the  theft,  and  while 
not  admissible  as  a  confession,  yet  if  the  information  leads 
to  a  discovery  of  other  material  facts,  such  facts  and  so  much 
of  the  admission  as  relates  thereto  are  admissible. 

Admission  of  improper  evidence:    when  error  is  cured.    Although 

4  evidence  on  a  criminal  prosecution  when  offered  and  received 
is  incompetent  and  prejudicial  to  defendant,  yet  if  upon 
the  production  of  further  testimony  it  becomes  competent 
and  material  a  reversal  will  not  be  ordered. 

Appeal  from  Monona  District  Court. —  Hon.  Wm.  Hutchin- 
son, Judge. 

Wednesday,  Octobee  17,  1906. 

The  defendant  having  been  convicted  of  larceny,  ap- 
peals.— Affirmed, 

Prichard  &  Newby,  for  appellant. 

C.  W.  Mullan,  Attorney  General,  and  L.  DeOraff,  As- 
sistant Attorney  General,  for  the  State. 

Weaver,  J. —  Defendant  was  charged  with  the  laceny 
of  certain  horses  alleged  to  have  been  conmmitted  on  May 
16,  1901.     As  the  indictment  was  not  found  within  three 
years  after  the  date  named  it  became  essential 
ISjSutkmV       to  the  State's  case  to  show  that  the  operation 
removal  of       of  the  statutc  of  limitations  had  been  sus- 
pended by  the  defendant's  absence  from  the 
State  during  that  period.     To  that  end  a  witness  was  pro- 
duced, who  testified  that  he  was,  and  for  some  time  had 
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been,  warden  of  the  State  penitentiary  at  Stillwater,  Minn. ; 
that  he  had  known  defendant  since  September  17,  1902,  and 
had  known  him  in  Minnesota  for  ''  three  years  and  six 
months  less  good  time."  It  is  claimed  that  the  overruling 
of  defendant's  objectipn  to  this  testimony  was  error  because 
it  had  the  tendency  to  show  that  he  had  been  convicted  of 
felony  and  the  Code  elsewhere  provides  that  this  fact  shall 
only  be  shown  by  the  record  of  the  conviction,  or  by  the  tes- 
timony of  the  party  himself  as  a  witness.  We  do  not  think 
the  statute  referred  to  was  intended  to  apply  to  an  instance 
of  the  kind  here  in  hand.  It  was  the  right  of  the  State  to 
prove  the  absence  of  the  accused  from  the  State  and  the  only 
direct  and  effective  manner  of  doing  that  is  by  the  testimony 
of  witnesses  who  have  seen  and  known  him  in  the  foreign 
jurisdiction.  If,  in  giving  such  testimony,  it  incidentally 
crops  out,  or  facts  are  stated  from  which  it  may  be  inferred 
that  the  defendant  has  been  in  prison,  we  think  it  does  not 
violate  the  statute  in  letter  or  in  spirit. 

One  Morrison  was  also  called  as  a  witness  for  the  State, 
and  was  permitted  to  testify  that,  as  an  agent  or  represen- 
tative of  the  complaining  witness,  he  visited  defendant  in  the 

Stillwater  prison,  and  obtained  from  him  an 

8.  Admission  ot     admissiou  of  his  guilt  of  the  crime  charged  in 

prejudice*        this  casc,  and  learned  from  him  where  the 

stolen  horses  could  be  found.  Later  in  the 
examination,  the  court,  becoming  satisfied  that  the  alleged 
confession  had  been  made  under  a  promise  of  immunity,  sus- 
tained the  objection  thereto,  and  struck  it  from  the  record. 
It  is  now  said  that  the  later  ruling  could  not  have  the  effect 
to  remove  the  prejudice  caused  by  the  improper  admission  of 
the  testimony,  and  a  new  trial  should  be  granted.  With  this 
we  cannot  agree.  It  is  true  that  in  some  exceptional  cases 
the  effect  of  the  admission  of  improper  evidence  is  regarded 
as  so  clearly  and  seriously  prejudicial  that  its  subsequent 
withdrawal  from  the  jury  will  not  bo  regarded  sufficient  to 
cure  the  error;  but  the  general  rule  is  otherwise.     It  is  not 
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possible  for  even  the  most  watchful  and  careful  trial  court 
to  keep  from  the  jury  at  all  times  all  testimony  of  an  imma- 
terial or  incompetent  character,  and  if,  upon  attention  being 
called  thereto,  such  matter  is  stricken  out,  we  must  under 
all  ordinary  circumstances  assume  that  the  jury  has  done 
its  duty,  and  given  it  no  weight  or  influence  in  reaching  the 
verdict.  We  can,  of  course,  readily  conceive  a  case  where, 
without  the  alleged  confession,  the  State's  showing  is  so 
weak  and  inconclusive  that,  upon  an  appeal  from  a  judg^ 
ment  of  conviction,  we  may  properly  say  that  the  prejudice 
occasioned  by  the  error  in  admitting  the  testimony  was  not 
cured  by  its  withdrawal.  But  the  record  before  us  is  not  of 
that  character.  Independent  of  the  alleged  confession,  the 
proof  of  the  defendant's  guilt  was  most  clearly  established, 
and  we  find  nothing  to  justify  us  in  saying  that  the  juiy  may 
have  disregarded  its  duty  in  the  premises.  State  v.  Booth, 
121  Iowa,  710;  State  v.  Postlewdit]  14  Iowa,  446;  State  v. 
Helm.  97  Iowa,  382. 

Nor  was  there  any  error  in  permitting  the  witness  to 
say  that,  after  talking  with  the  defendant,  he  went  to  the 
place  indicated  by  him  and  found  the  stolen  horses.  In  the 
first  place,  the  mere  giving  of  the  information 
8.  Admissions  o?  wherc  the  stolcu  property  might  be  found  was 
admissibmty.  uot  in  itsclf  evidence  of  his  guilt  of  the  larceny 
—  much  less  was  it  a  confession  of  guilt 
Moreover,  it  ia  a  well-established  rule  that,  even  where  a  con- 
fession is  not  in  itself  admissible  in  evidence  against  the 
accused,  yet  if,  in  consequence  of  such  revelation,  other  ma- 
terial facts  are  discovered  tending  to  establish  guilt,  then 
such  facts,  and  so  much  of  the  confession  as  distinctly  re- 
lates thereto,  are  admissible.  1  Wigmore's  Evidence,  sections 
856-859;  Lowe  v.  State,  88  Ala.  8  (7  South.  97)  ;  State  v. 
Height,  117  Iowa,  650. 

The  witness  Morrison  in  the  course  of  his  examination 
also  produced  a  photograph  of  the  appellant  in  prison  stripes, 
with  a  prison  number  displayed  upon  his  breast,  which  pic- 
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ture  he  claimed  to  have  received  from  a  sheriff  in  Minnesota, 
and  this  exhibit  was  admitted  in  evidence  over 

4.  Admission  of  n        »        i  •        •  mi  •  t> 

iMFHOPER         appellant  s  objection.     This  act  upon  part  of 

bvidknce:  ^^         11.    ■  .!../» 

ScurcT°'  -   P^""^  prosecutor  was  without  justifica- 

tion as  the  witness  had  already  stated  he  was 
acquainted  with  the  defendant,  and  recognized  him  as  the 
man  he  had  seen  in  the  Minnesota  penitentiary,  and  who 
made  to  him  the  alleged  confession.  Were  it  not  that,  upon 
the  further  examination  of  other  witnesses,  there  was  de- 
veloped a  legitimate  use  for  the  photograph  in  evidence,  we 
should  promptly  reverse  the  judgment  appealed  from.  It 
was  the  theory  of  the  State  that  defendant,  having  stolen  the 
horses,  took  them  to  South  Dakota,  and  a  witness  from  that 
State  was  called  to  identify  him.  At  the  time  of  the  trial 
the  defendant  wore  a  mustache,  but  the  person  described  by 
the  witness  as  having  brought  the  horses  to  Dakota  was 
smooth  shaven,  as  was  also  the  defendant  at  the  time  the 
photograph  was  taken.  Counsel,  therefore,  showed  the  wit- 
ness the  photograph,  and  she  claimed  to  be  able  to  identify  it 
as  the  picture  of  the  man  who  had  the  horses.  This  use  of 
the  exhibit,  we  are  inclined  to  hold,  was  not  erroneous,  and 
served  fairly  to  cure  the  error  of  its  earlier  admission  in  evi- 
dence. 

Some  other  exceptions  to  evidence,  and  to  rulings  made 
during  the  trial,  are  argued  by  counsel,  but  do  not  require 
discussion.  We  have  considered  all  the  points  made  in  the 
light  of  the  record,  and  find  no  error  requiring  a  reversal. 

The  judgment  of  the  District  Court  is  therefore  af- 
firmed. 
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Agreement    to    will:    consideration:    specific    performance.    The 

1  agreement  of  the  wife,  that  in  consideration  for  the  conveyance 
to  her  by  the  husband  of  all  his  property,  to  will  the  same  to  a 
certain  person  upon  her  death  in  case  she  is  the  survivor  is 
supported  by  a  sufficient  consideration;  and  she  in  fact  sur- 
viving, the  obligation  of  the  husband  became  immaterial  in  an 
action  against  her  heirs  to  enforce  the  agreement. 

Privileged  communications.    Neither  the  communications  to  an  at- 

2  torney  simply  instructing  him  with  reference  to  the  drawing 
of  certain  conveyances,  nor  the  conversation  of  the  parties 
relating  thereto  had  in  his  presence,  are  privileged. 

Appeal  from  Clinton  District  Court. —  Hon.  James  W.  Bol- 
LiNGEB,  Judge. 

Wednesday,  Octobeb  17,  1906. 

Action  to  specifically  enforce  as  against  defendants,  who 
are  the  heirs  of  Mrs.  L.  M.  Knight,  deceased,  an  agreement 
made  between  Mrs.  Knight  and  her  husband,  also  deceased, 
by  which  she  agreed  to  will,  devise,  and  bequeath  to  the  plain- 
tiff all  the  property,  real  and  personal,  belonging  to  her  at  the 
time  of  her  death,  and  to  quiet  the  title  of  plaintiff  as  against 
said  heirs  to  certain  described  real  estate  and  personal  prop- 
erty. Defendants  resisted  the  enforcement  of  the  alleged 
contract,  and,  as  the  result  of  a  trial  on  the  merits,  the  court 
entered  a  decree  for  plaintiff,  from  which  defendants  ap- 
peal.—  Affirmed, 

Struble  &  8 tiger,  for  appellants. 

C.  H.  Oeorge  and  Wolfe  &  Wolfe,  for  appellee. 
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McCLAm,  C.  J. —  The  finding  of  the  court  is  that  in 
1900  William  C.  Knight  executed  and  delivered  a  deed  in 
favor  of  his  wife,  L.  M.  Knight,  to  the  real  estate,  and  bill 
of  sale  to  the  personal  property,  of  which  he  was  then  seised 
or  possessed,  and  that  as  a  part  of  the  same  transaction  Mrs. 
L.  M.  Knight  executed  and  delivered  in  favor  of  William  C. 
Knight  a  deed  to  all  the  real  estate  of  which  she  was  the 
owner,  the  mutual  agreement  being  that  the  survivor  of 
them  on  the  death  of  the  other  was  to  own  all  the  property, 
the  deed  executed  by  the  survivor  to  be  destroyed,  and  that 
the  survivor  should  give  either  by  deed  or  by  will  all  the 
property  which  such  survivor  should  own  at  the  time  of  his 
or  her  death,  to  the  plaintiff  in  this  action,  the  inducement 
causing  William  C.  Knight  to  execute  his  deed  and  bill  of 
sale  being  the  promise  made  by  L.  M.  Knight  to  convey,  give, 
or  will  before  she  should  die  to  the  plaintiff  all  the  property 
that  said  L.  M.  Knight  should  be  possessed  of  at  the  time 
of  her  death,  whether  obtained  from  said  William  C.  Knight 
or  otherwise;  that  William  C.  Knight  subsequently  died  in- 
testate in  the  year  1900,  and  L.  M.  Knight  died  also  intes- 
tate in  the  year  1904,  the  owner  of  the  real  and  personal 
property  which  plaintiff  claims  in  this  action.  The  appel- 
lant complains  of  the  decree  of  the  court  entered  in  pur- 
suance of  this  finding,  to  the  effect  that  as  against  defendants, 
the  heirs  of  Mrs.  L.  M.  Knight,  the  plaintiff  is  the  rightful 
owner  of  and  entitled  to  such  real  estate  and  personal  prop- 
erty, and  confirming  the  title  in  her,  on  the  grounds :  First, 
that  the  evidence  does  not  support  the  finding  of  the  court 
that  it  was  a  part  of  the  agreement  between  William  C.  and 
L.  M.  Knight  that  in  the  event  of  the  former  becoming  the 
survivor  he  was  to  give  all  his  property  to  the  plaintiff,  and 
that  the  contract  as  proved  did  not  in  this  respect  correspond 
to  the  allegations  of  the  petition ;  and,  second,  that  the  decriee 
was  founded  on  incompetent  testimony  of  an  attorney  con- 
sulted and  advised  with  by  L.  M.  Knight  and  William  0. 
Knight,  with  reference  to  their  mutual  agreement. 
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T.  Conceding  that  the  testimony  does  not  show  it  to 
have  been  a  part  of  the  mutual  agreement  between  William 
C.  Knight  and  L.  M.  Knight  that  William  C.  Kni^t  should 
1.  agbuubitt  i^  the  event  of  his  surviving  his  wife  convey 
cOT^deration:  OF  wiU  his  property  to  plaintiff y  we  thin^  the 
formano!'^  discrepancy  between  the  evidence  and  the  al- 
legations of  the  petition  in  this  respect  is  wholly  immaterial. 
We  are  not  concerned  now  with  what  the  obligations  of  Wil- 
liam C.  Knight  would  have  been  had  he  been  the  survivor. 
If  the  evidence  shows  that  L.  M.  Knight  bound  herself,  in 
consideration  of  the  conveyance  to  her  by  her  husband  of  all 
his  real  and  personal  property,  to  deed  or  will  all  the  prop- 
erty which  she  should  have  «t  the  time  of  her  death  to  the 
plaintiff,  the  contract  was  supported  on  a  sufficient  consider- 
ation, and  the  particular  terms  of  the  agreement  so  far  as 
they  involved  any  obligation  on  the  part  of  William  C. 
Knight  in  the  event  of  his  being  the  survivor  and  taking  the 
property  of  his  wife  by  her  deed  to  him  would  be  wholly  im- 
material. Counsel  for  appellant  do  not  question  the  power 
of  the  court  to  enforce  the  agreement  of  Mrs.  iKnight,  if  es- 
tablished, and  we  need  not  therefore  enter  into  a  discussion 
of  the  power  of  a  court  of  equity  to  specifically  enforce  an 
oral  agreement  to  make  a  will.  N'or  is  it  necessary  that 
we  discuss  the  question  as  to  plaintiff's  right  to  enforce  the 
provisions  of  such  a  contract  made  in  her  behalf,  although 
she  was  not  a  party  to  the  contract  or  the  consideration.  No 
questions  of  this  kind  are  presented  in  appellant's  argument. 
II.  Over  defendant's  objections,  the  court  received  the 
testimony  of  one  Damon,  an  attorney,  who  drew  up  the  in- 
struments of  mutual  conveyance  and  sale,  as  to  the  conversa- 
tions in  his  presence  between  William  C. 
oommunica-  Knight  and  his  wife  relating  to  the  purposes 
for  which  these  conveyances  were  made,  and 
the  oral  promises  of  the  parties  to  transfer  to  plaintiff  all 
property  of  the  survivor.  But  the  conversations  and  com- 
munications to  which  the  testimony  of  the  witness  related 
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do  not  appear  to  have  been  by  way  of  consultation  with, 
or  the  procuring  of  advice  from,  Damon  as  a  lawyer,  but 
for  the  purpose  of  instructing  him  as  to  the  drafting  of 
the  instruments  which  he  was  called  upon  to  prepare  for 
the  purpose  of  carrying  out  the  intention  of  the  parties  al- 
ready formed.  No  communications  seem  to  have  been  made 
to  him  as  an  attorney  or  legal  adviser.  He  was  simply 
called  upon  as  a  scrivener  or  conveyancer  to  prepare  the 
particular  instruments.  Indeed,  he  does  not  seem  to  have 
been  consulted  with  reference  to  the  form  of  the  instruments 
to  be  adopted  in  carrying  out  the  purposes  of  the  parties,  nor 
as  to  their  legal  effect.  It  is  clear  under  the  authorities  that 
an  attorney  acting  as  a  mere  scrivener  in  the  preparation  of 
instruments  under  directions  given  to  him  is  not  within  the 
scope  of  the  rule  excluding  the  testimony  of  an  attorney  as 
to  privileged  communications.  Toms  v.  Beebsy  90  Iowa, 
612 ;  Theisen  v.  Dayton,  82  Iowa,  74 ;  W assort  v.  Millsap,  77 
Iowa,  762 ;  Smith  v.  Long,  106  111.  485 ;  Hebbard  v.  Haugh- 
tan,  70  N.  Y.  54;  Childs  v.  Merrill,  66  Vt.  802  (29  Atl. 
532) ;  O'Brien  v.  Spalding,  102  Ga.  490  (31  S.  E.  100,  66 
Am.  St.  Rep.  202  and  note) ;  4  Wigmore,  Evidence,  section 
2297. 

Moreover,  the  communications  made  by  these  parties 
to  each  other  in  the  presence  of  the  attorney  were  not  priv- 
ileged so  far  as  the  attorney  was  concerned.  To  constitute 
privileged  communication  to  an  attorney,  there  must  be  some 
element  of  confidence  imposed,  or  presumed  to  be  imposed, 
in  the  attorney  himself.  The  privilege  "  does  not  apply  to 
a  case  where  two  or  more  persons  consult  an  attorney  for 
their  mutual  benefit.''  Eurlburt  v.  Hurlburt,  128  N.  Y.  420 
(28  N.  E.  651,  26  Am.  St.  Hep.  482).  And  see  4  Wigmore, 
Evidence,  section  2311.  We  reach  the  conclusion  that  the 
directions  given  to  the  witness  Damon  in  drafting  the  instru- 
ments, and  the  conversations  between  Willian  C.  Knight  and 
his  wife  in  Damon's  presence  as  to  the  obligations  assumed 
in  consequence  of  the  making  of  such  conveyances,  were  not 
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confidential  communications  "  intrusted  to  him  in  his  profes- 
sional capacity  and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  oflSce  according  to  the  usual 
course  of  practice,"  within  the  scope  of  the  language  of  Code, 
section  4608. 

The  decree  of  the  trial  court  is  affirmed. 
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fi42  ^2  Geokgk  a.  Oliveh,  V.  Oliver  Perry  and  Abel  Pbrby,  Ap- 

pellants. 

Appeal:    parties:    jurisdiction.    Where    a    co-party   will    not   be 

1  affected  adversely  by  the  decision  in  a  cause  on  appeal  to  the 
Supreme  Court,  failure  to  serve  him  with  notice  of  appeal 
will  not  deprive  the  court  of  jurisdiction. 

Gifts:    EVIDENCE.    A  gift  to  become  operative  must  be  followed  by 

2  an  actual  transfer  of  the  property  and  all  dominion  over  the 
same,  as  a  mere  future  intention  and  promise  to  confer  a  g^ift 
is  without  consideration.  Evidence  held  insufficient  to  estab- 
lish a  gift  of  land  by  a  father  to  his  son,  so  as  to  render  the 
same  subject  to  the  debts  of  the  son. 

Appeal  from  Monona  District  Court. —  How.  J.  L.  Ken- 
nedy, Judge. 

Wednesday,  October  17,  1906. 

Judgments  were  entered  against  Oliver  Perry  in  favor 
of  E.  J.  Norcross  for  $170.33  and  costs,  January  30,  1892; 
of  Mason  Fowler  Grocery  Company  for  $85.30  and  costs, 
May  5, 1892 ;  of  Ayers,  Weatherwax,  Reed  &  Co.  for  $282.08 
and  costs,  May  5,  1892;*  of  C.  Shenkberg  for  $154.90  and 
costs,  January  15,  1897.  The  judgments  were  assigned  to 
plaintiff,  who  also  recovered  a  judgment  against  the  same  de- 
fendant for  $303.85  and  costs,  January  15,  1901.  In  this 
action,  begun  October  29,  1904.  it  is  sou^t  to  subject  certain 
land  occupied  by  the  judgment  defendant,  the  legal  title  to 
which  is  in  Abel  Perry,  to  the  satisfaction  of  these  judgments, 
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Oliver  Perry  made  no  defense,  and  on  January  3,  1905, 
decree  by  default  was  entered  against  him.  Abel  Perry  an- 
swered that  he  was  the  absolute  and  unqualified  owner  of  the 
land.  On  hearing,  decree  was  entered  as  prayed,  from  which 
Abel  Perry  alone  appeals. —  Reversed. 

C.  E.  Underhill,  for  appellant. 

A.  Kindall,  for  appellee. 

Ladd,  J. —  The  petition  alleged  that  the  legal  title  to  the 
land  in  controversy  was  in  Abel  Perry,  but  that  he  "  parted 
with  the  ownership  and  transferred  the  same  to  Oliver  Perry 
long  since,  and  that  the  latter  refuses  to  have  the  record  dis- 
close his  title"  owing  to  his  purpose  of  de- 
^'  ^^V:  frauding     creditors.     Default     was     entered 

juri»  ic  on.  j^g^jj^g^  Oliver,  and  the  court  decreed  him  to 
be  the  equitable  owner  of  the  land  and  that  it  be  subjected 
to  the  payment  of  the  several  judgments  against  him.  This 
was  without  prejudice  to  the  rights  of  Abel  Perry,  who 
answered  that  he  was  the  absolute  owner  of  the  land.  On 
hearing,  the  court  found  the  issues  vnth  the  plaintiff,  and 
Abel  Perry  appealed.  In  doing  so  he  omitted  to  serve  his 
codefendant,  Oliver  Perry,  with  notice  of  appeal,  and  on  this 
.ground  among  others  the  appellee  has  moved  that  the  appeal 
be  dismissed.  The  rule  prevails  that  unless  the  co-party  will 
be  adversely  affected  by  the  decision  of  this  court  omission  to 
serve  him  with  notice  of  appeal  will  not  deprive  the  court  of 
jurisdiction.  Clayton  v.  Seivertson,  115  Iowa,  688;  Bow- 
man V.  Besley,  122  Iowa,  42 ;  Beach  v.  Wakefield  (not  offi- 
cially pub.  Iowa)  100  N.  W.  338.  No  issue  was  joined  be- 
tween Oliver  Perry  and  Abel  Perry,  and  the  ownership  of 
the  property  was  involved  only  in  so  far  as  was  essential  to 
determine  whether  it  should  be  subjected  to  the  satisfaction 
of  the  judgments.  The  decree  merely  gave  the  plaintiffs 
right  to  enforce  his  judgments  against  the  land.     Further 
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than  this  it  did  not  go.  It  did  not  award  Oliver  the  land, 
and,  if  reversed,  would  not  divest  him  of  the  title,  if  any  he 
had.  It  determined  no  relative  rights  between  the  defendants 
nor  was  there  any  such  an  issue  in  the  case.  A  reversal 
might  prevent  the  collection  of  the  judgments  from  the  land 
of  Abel,  but  one  cannot  be  prejudiced  by  a  ruling  that  his 
debts  may  not  be  enforced  against  the  property  of  his  neigh- 
bors. The  controversy  in  such  a  case  concerns  the  property 
rather  than  the  debts.  This  appears  from  the  decisions  to 
the  effect  that  a  grantor  in  a  conveyance  executed  to  defraud 
creditors,  though  a  proper,  is  not  necessary,  party  to  a  pro- 
ceeding by  his  creditors  against  the  grantee  to  subject  the 
property  thus  conveyed  to  the  satisfaction  of  judgments 
against  the  grantor.  Potter  v.  Phillips,  44  Iowa,  353 ;  Dunn 
V.  Wolf,  81  Iowa,  688.  This  is  on  the  ground  that  he  has 
divested  himself  of  all  title  and  interest  in  the  property  in 
controversy.  And  even  though  the  grantor  be  a  party  de- 
fendant, it  is  not  essential  to  the  jurisdiction  of  this  court 
that  notice  of  appeal  be  served  upon  him  in  event  of  an  ap- 
peal by  the  grantee.  Wright  v.  Mahaffey,  76  Iowa,  96. 
These  authorities  are  decisive  of  the  point  that  no  legal  prej- 
udice would  result  to  Oliver  Perry  by  denying  plaintiff  the 
enforcement  of  his  judgments  against  the  property  of  Abel, 
if  such  it  was,  and,  as  between  them,  the  question  of  owner- 
ship will  continue,  as  before,  undetermined.  For  these  rea- 
sons, service  of  notice  of  appeal  on  the  codefendant  was  un- 
necessary, and,  as  other  grounds  of  the  motion  to  dismiss 
were  not  well  taken,  it  is  overruled. 

II.  The  sole  issue  to  be  decided  is  whether  Oliver  Perry 
has  any  interest  in  the  land  in  controversy.  If  he  has,  the 
decree  subjecting  it  to  the  satisfaction  of  the  judgements 

was  right  and  should  be  affirmed ;  otherwise,  it 
*'  ^'dK«^"        belonged  to  his  father,  Abel  Perry,  and  the 

petition  should  have  been  dismissed.  The 
legal  title  is  in  Abel  and  has  been  for  more  than  thirty  years. 
Oliver  took  possession  as  a  tenant  in  1879  and  has  resided 
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thereon  since.  He  paid  rent  for  two  or  three  years  and  has 
paid  the  taxes  levied  thereon  since  1897.  Aside  from  this, 
Abel  has  received  no  compensation  for  the  use.  Oliver  never 
purchased  the  land  and  we  find  that  Abel  had  never  given  it 
to  him.  The  most  that  can  be  said  is  that  but  for  the  dis- 
covery of  some  of  these  judgments  he  would  have  done  so  and 
expected  to  in  the  future.  He  had  eight  children,  and  shortly 
after  the  death  of  his  wife  in  1896,  concluded  to  convey  to 
each  of  five  children,  including  Oliver,  the  tract  occupied 
under  similar  circumstances  to  that  by  Oliver.  He  requested 
the  county  treasurer  to  prepare  the  deeds,  and  these  were  exe- 
cuted to  three  of  the  children.  Upon  discovering  the  judg- 
ments against  Oliver  and  Frank,  deeds  to  them  were  not  pre- 
pared, and,  when  informed  thereof,  Abel  responded  that  he 
did  not  care  to  pay  their  debts,  and  conveyances  were  not 
made  to  either  of  them.  About  the  same  time«he  had  the 
treasurer  enter  the  name  of  Oliver  in  the  tax  list  in  the 
column  of  owners  instead  of  his  own  name.  This  was  also 
done  as  to  lands  occupied  by  other  children.  But  the  purpose 
was  to  have  the  taxes  appear  against  the  tract  occupied  by 
fiach  separately  so  that  each  could  readily  ascertain  the 
amount  levied  against  that  particular  land,  and  that  it  should 
be  set  apart  from  other  lands  of  the  father.  It  was  in  pur- 
suance of  a  design  to  compel  the  sons  and  daughters  enjoying 
the  use  to  bear  the  tax  burdens,  and  was  on  advice  of  an  at- 
torney, with  no  thought  of  indicating  any  one  as  owner  in 
fact.  Both  Abel  and  Oliver  testify  that  the  land  had  not 
been  given  to  the  latter,  though  the  former,  who  was  over  80 
years  of  age  at  the  time  of  the  trial,  candidly  admitted  his 
desire  that  Oliver  should  have  the  land  sometime,  and  that 
but  for  his  debts  he  would  give  it  to  him.  His  attitude  is 
manifest  from  the  following  excerpt  from  his  testimony : 

Q.  Tell  the  court  why  you  did  not  make  the  deed  to 
Oliver.  A.  I  thought  he  was  in  debt.  Q.  But  you  had 
given  him  that  land  hadn't  you,  in  your  mind  you  had  given 
him  that  land?     A.     I  thought  maybe  I  might  give  it  to 
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him.  He  was  in  possession  of  the  land  and  treating  it  as 
his  own,  I  never  made  any  complaint  that  I  know  of.  Q. 
When  you  made  up  your  mind  to  divide  your  land  among 
youp  children,  didn't  you  make  up  your  mind  to  give  that 
land  to  Oliver  ?  A.  I  did  not  know  but  what  I  would.  I 
might  not  have  a  chance  to  give  it  to  him.  Q.  How  is 
that?  A.  I  might  die  before  the  time  came.  Q.  What 
did  you  understand  in  giving  the  land  was  necessary  to  be 
done;  do  you  understand  it  is  necessary  to  make  a  deed? 
A.  Yes,  sir ;  to  give  a  bona  fide  title.  Q.  Have  you  done 
anything  else  with  reference  to  giving  the  land  to  Oliver, 
except  making  the  deed  ?  A.  I  gave  the  same  as  any  one 
else.  Q.  The  same  as  you  did  the  other  children?  A. 
Yes,  sir.  Q.  You  meant  to  treat  them  all  alike?  A.  I 
expect  to.  Q.  And  you  did  by  making  the  division  ?  A. 
Yes,  sir.  Q.  If  it  had  not  been  for  this  judgment  and 
suit  to  subject  the  land,  you  would  not  reclaim  the  land  ? 
A.  I  don't  know  as  I  would.  Q.  And  would  never  make 
any  adverse  claim  to  that  land  as  against  Oliver  Perry  ?  A. 
No,  sir;  only  I  have  the  title.  He  did  not  have  it  until  ho 
got  the  deed.  Q.  If  it  was  not  for  these  judgments  and 
this  suit  you  would  make  a  deed  to  Oliver  for  that  land  ? 
A.     I  might. 

Oliver  had  taken  possession  as  a  tenant  and  continued 
as  such  although  his  father  gave  him  the  use.  That  he  had 
the  right  to  do  so  without  parting  with  the  fee,  cannot  well 
be  doubted.  He  may  have  selected  th6  land  intended  for 
Oliver  as  for  the  other  children,  but  his  testimony  as  a  whole 
does  not  warrant  the  conclusion  that  he  had  done  more.  If 
he  ever  parted  with  title  this  must  have  been  because  of  his 
present  intention  of  doing  so.  But  as  he  supposed  the  exe- 
cution of  a  deed  was  essential  to  the  consummation  of  a  gift, 
this  was  not  affected,  for  he  refrained  from  executing  the 
deed  on  the  ground  that  if  made  the  debts  might  be  enforced 
against  the  property  given.  It  is  not  material  for  what  rea- 
son a  proffered  gift  is  withheld.  No  one  can  be  said  to  be 
prejudiced  if  it  is  never  delivered.  To  constitute  a  gift  there 
must  be  an  actual  transfer  by  the  donor  of  all  right  and  do- 
minion over  the  thing  given.     A  mere  intention  to  do  so  in 
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the  future  will  not  suffice,  and  a  promise  to  that  effect  is 
without  consideration.  Furenes  v.  Eide,  109  Iowa,  611;  In 
re  Brown's  Estate,  118  Iowa,  551. 

We  are  of  the  opinion  that  Abel  Perry  had  not  parted 
with  title  to  the  land  in  controversy,  and  for  this  reason,  the 
court  erred  in  entering  the  decree  subjecting  it  to  the  sat- 
isfaction of  the  judgments  against  his  codefendant  Oliver 
Perry. —  Reversed. 


Henhy  N.  Payne  et  al.,  v.  Town  of  Wayland,  Appellant 

Cemeteries:    location:     nuisance:    injunction:    evidence.   Equity 

1  will  enjoin  a  municipal  corporation  from  locating  and  main- 
taining a  cemetery  at  a  place  where  it  is  shown  that  a  burial 
of  the  dead  will  result  in  irreparable  injury,  to  those  living 
in  the  vicinity,  by  polluting  of  the  water,  on  the  ground  of 
nuisance.  Evidence  reviewed  and  held  sufficient  to  warrant 
equitable  relief. 

Nuisance:    abatement:    estoppel.    One    purchasing    land    in    the 

2  vicinity  of  an  established  cemetery  is  not  presuQied  to  know 
that  it  was  in  fact  a  nuisance  so  as*  to  estop  him  from  main- 
taining a  suit  to  abate  the  same,  or  to  enjoin  an  extention  of 
the  cemetery  by  the  use  of  additional  land. 

Appeal   from    Henry   District    Court. —  Hon.    James    D. 
Smyth,  Judge. 

Friday,  October  19,  1906. 

Suit  in  equity  to  enjoin  the  defendant  from  u^ing  cer- 
tain land  for  cemetery  purposes.  Judgment  for  the  plain- 
tiffs, from  which  the  defendant  appeals. —  Affirmed. 

Babb  &  Babb,  for  appellant. 

Palmer  &  Kopp,  for  appellees. 

Sherwin,  J. —  The  defendant  is  a  town  duly  incorpo- 
rated under  the  law  of  the  state,  and  in  virtue  of  the  authority 
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conferred  upon  it  by  chapter  10  of  the  Code  it  purchased 
land  to  be  used  by  the  inhabitants  of  the  town  for  the  burial 
of  their  dead.  The  plaintiffs  are  residents  within  or  near 
the  corporation,  and  brought  this  action  in  equity  to  restrain 
the  defendant  from  using  the  land  in  question  for  cemetery 
purposes,  alleging,  in  substance,  that  the  land  lies  near  the 
northern  limits  of  the  town,  and  in  immediate  proximity  to 
the  wells  and  other  sources  of  domestic  water  supply  of  the 
inhabitants  thereof;  that  south  and  southwest  of  said  tract 
of  land  the  streams  and  surface  water  draining  said  land, 
reinforced  a  short  distance  by  certain  springs,  combine  to 
form  a  stream  of  running  water  during  many  months  of 
the  year ;  that  this  stream,  flowing  in  a  westerly  and  southerly 
course  through  said  town  and  the  public  pastures  adjacent 
thereto,  is  a  source  of  water  supply  to  cows  pastured  therein ; 
and  that  the  principal  residence  district  of  said  town  lies 
to  the  south  and  southwest  of  said  proposed  burial  ground 
and  partly  along  said  stream.  It  is  further  alleged  that  if 
burials  of  the  dead  are  made  in  said  tract  of  land,  as  proposed, 
it  will  pollute  and  poison  the  wells  of  plaintiffs,  and  will 
pollute  and  poison  the  streams  and  springs  below  said  tract 
of  land;  that  said  springs  are  used  for  domestic  purposes 
and  a  water  supply  for  cows ;  that  microbe  germs  and  other 
sources  of  pollution  may  be  carried  from  the  dead  human 
bodies  interred  therein,  through  the  soil,  to  said  wells  and 
springs  and  streams ;  that  thereby  the  health,  lives,  and  wel- 
fare of  the  inhabitants  would  be  endangered  and  liable  to  in- 
fectious diseases  from  contaminated  water,  and  real  estate 
used  for  residence  purposes  would  be  greatly  lessened  in 
value  —  all  to  the  irreparable  injury  and  damage  of  the  plain- 
tiffs. The  issue  tendered  by  the  answer,  so  far  as  it  is  ma- 
terial for  present  purposes,  is  a  denial  that  the  land  is  un- 
suitable for  burial  purposes  or  unsuitably  located  therefor, 
and  a  denial  that  burials  therein  will  endanger  the  health  or 
property  of  the  plaintiffs.  The  answer  also  avers  that  the 
same  stream  which  passes  through  a  part  of  this  ground  also 
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drains  the  old  cemetery^  of  which  this  has  become  a  part,  and 
has  so  drained  it  for  many  years  without  any  injurious  ef- 
fects. 

There  does  not  seem  to  be  any  serious  disagreement  be- 
tween counsel  as  to  the  law  governing  this  case ;  the  princi- 
pal bone  of  contention  having  reference  to  the  sufficiency 
of  the  evidence  in  support  of  the  finding  of  the  trial  court. 
Code,  section  697,  authorizes  cities  and  towns  to  provide 
places  for  the  interment  of  the  dead  and  to  adopt  regulations 
for  their  burial ;  and  the  authority  thus  given  carries  with  it 
discretionary  powers,  which  will  not  ordinarily  be  interfered 
with  by  the  courts.  But  a  statute  will  never  be  construed  to 
authorize  the  creation  and  maintenance  of  either  a  public  or 
a  private  nuisance,  unless  it  expressly  so  declares,  or  a  nui- 
sance the  natural  and  probable  result  of  the  fact  authorized. 
In  other  words,  the  Legislature  will  never  be  presumed  to 
have  intended  to  authorize  a  nuisance,  particularly  a  private 
one.  Miller  v.  City  of  Webster  City,  94  Iowa,  162.  It 
is  a  well-settled  rule  that  a  cemetery  is  not  a  nuisance  per  se, 
and  it  cannot  be  presumed  that  the  Legislature,  in  authoriz- 
ing cities  and  towns  to  provide  burial  places  for  the  dead, 
contemplated  that  they  would  be  so  located  as  to  be  private 
nuisances.  We  need  not  now  discuss  the  power  of  the  Legis- 
islature  to  itself  create,  or  to  authorize  another  to  create,  a 
private  nuisance  without  compensation  to  the  injured  party; 
for  it  is  evident  that  no  such  power  is  conferred  by  our 
statute. 

The  question,  then,  is  limited  to  the  single  proposition 

whether  equity  will  restrain  a  nuisance  of  this  character. 

That  it  will  is'  abundantly  determined  by  our  own  cases  and 

by  the  weight  of  authority  elsewhere.     Shiraa 

^'  S"ati""*'     V.  Olinger,  50  Iowa,  571 ;  Miller  v.  Webster 

Injunction:       City,  supra;  Lowe  v.  Prospect  Hill  Geme- 

*''*  *"**'         tery  Association,  58  Neb.  94  (78  N.  W.  488, 

46  L.  R.  A.  237) ;  Laflin  &  R.  Powder  Co.  v.  Teamey, 

131  111.  322  (23  N.  E.  389,  7  L.  R.  A.  262,  19  Am.  St. 
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Rep.  34) ;  Barnes  v.  Hathom,  54  Me.  124 ;  Hurlhut  v. 
McKone,  55  Conn.  31  (10  Atl.  164,  3  Am.  St.  Eep.  17) ; 
Rodenhausen  v.  Craven,  141  Pa.  546  (21  Atl.  774,  23  Am. 
St.  Rep.  306).  In  Clark  v.  Lawrence,  59  N.  0.  83  (78 
Am.  Dec.  241)  the  action  was  to  enjoin  the  maintenance  of  a 
cemetery.  The  court  said :  "  The  jurisdiction  of  the  court 
of  equity  to  restrain,  by  injunction,  the  erection  or  continu- 
ance of  a  nuisance,  either  public  or  private,  which  is  likely 
to  produce  an  irreparable  mischief,  is  well  established.  It 
is  equally  well  settled  that  the  destruction  of,  or  injury  to,  the 
health  of  the  inhabitants  of  a  city  or  town,  or  of  an  individual 
and  his  family,  is  deemed  a  mischief  of  an  irreparable  char- 
acter. .  .  .  Whenever,  then,  it  can  be  clearly  proved 
that  a  place  of  sepulture  is  so  situated  that  the  burial  of  the 
dead  there  will  injure  life  or  health,  either  by  corrupting  the 
surrounding  atmosphere  or  the  water  of  wells  or  springs,  the 
court  will  grant  its  injunctive  relief,  upon  the  ground  that  the 
act  will  be  a  nuisance  of  a  kind  likely  to  produce  irreparable 
mischief,  and  one  that  cannot  be  adequately  redressed  by  an 
action  at  law."  This  is,  in  reality,  an  application  of  the  rule 
that  every  one  must  so  use  his  own  property  as  not  to  unrea- 
sonably interfere  with  his  neighbor's  comfortable  and  rea- 
sonable enjoyment  of  his  property.  It  is,  and  must  be,  con- 
ceded that,  to  warrant  the  interference  of  chancery,  the  evi- 
dence must  be  clear  and  convincing  and  establish  the  nui- 
sance beyond  serious  question.  If  the  injury  be  doubtful, 
eventual,  or  contingent,  equity  will  not  lend  its  aid,  in  a  case 
of  this  nature. 

The  evidence  is  voluminous,  but  on  many  of  the  im- 
portant features  of  the  case  it  is  not  in  serious  conflict.  The 
new  cemetery  adjoins  the  old  one,  and  both  are  within  the 
corporate  limits  of  the  town.  The  ground  selected  for  the 
new  cemetery  is  located  on  a  mound  between  two  natural 
water  courses  or  streams,  and  there  is  no  question  but  that 
the  natural  drainage  of  the  entire  tract  is  into  these  streams, 
as  alleged  in  the  petition.     The  evidence  is  overwhelming 
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as  to  the  character  of  the  soil.  The  upper  layer  is  black 
loam,  from  four  to  eight  or  ten  inches  thick,  and  the  subsoil 
is  clay,  with  a  considerable  mixture  of  sand,  or,  as  described 
by  many  of  the  witnesses,  it  is  sandy  clay.  It  is  also  shown 
that  such  soil  is  well  adapted  for  conveying  water.  It  is  also 
proven  that  at  the  south  side  of  said  ground  an  examination 
showed  the  soij  to  be  porous  and  wet,  indicating  clearly  that 
water  percolated  through  the  soil  from  above  to  the  point 
where  the  examination  was  made.  It  is  also  shown  that  the 
ground  along  the  stream  below  the  cemetery  is  "  spongy, 
sprouty,  and  springy.'' 

The  movements  of  subsurface  waters  are  commonly 
somewhat  obscure,  but  it  is  a  well-known  fact  that  the  perco- 
lating water  will  travel  great  distances  and  that  it  forms 
channels  for  itself.  Medical  scientists  are  now  practically 
agreed  that  infectious  diseases  are  germ  diseases,  and  that 
the  live  germs  may  remain  in  the  human  body  after  death 
and  interment,  and  be  carried  therefrom  in  water  to  the 
streams  and  wells  below.  A  mere  statement  of  the  location 
of  this  land  and  of  the  character  of  its  soil  and  drainage 
clearly  indicates  to  our  minds  that  the  burial  of  human 
bodies  there  will  surely  tend  to  contaminate  the  wells,  springs, 
and  streams  receiving  its  drainage,  and  be  a  menace  to  the 
health  of  those  using  the  water  therefrom.  In  addition  to. 
this,  however,  the  disinterested  scientific  evidence,  and,  in- 
deed, the  weight  of  the  entire  evidence,  sustains  this  conclu- 
sion. There  is  some  evidence  in  the  record  tending  to  show 
that  burials  may  be  made  in  this  new  cemetery  in  such  a  way 
as  to  practically  avoid  the  threatened  danger,  and  that  a  sys- 
tem of  filtration  might  be  used  which  would  accomplish  the 
same  result.  But  there  is  no  showing  that  the  city  can  or 
will  adopt  either  of  the  two  courses. 

It  is  also  contended  that  the  plaintiffs  purchased  with 
full  knowledge  that  the  old  cemetery  was  a  nuisance,  and 
they  are,  therefore,  in.no  situation  to  complain  of  the  new 
one.     There  is  no  evidence  before  us  tending  to  show  that 
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any  of  the  plaintiffs  knew  when  they  purchased  their  property 

that  the  old  cemetery  was  a  nuisance.     They 

abatement;       Undoubtedly  knew  where  it  was;  but  it  was 

estoppel.  .    •^  1    .         .1,  1 

not  a  nuisance  per  se,  and  it  will  not  be  pre- 
sumed that  they  had  knowledge  that  it  was  a  nuisance  in 
fact.  Furthermore,  no  issue  in  the  nature  of  an  equitable 
estoppel  was.  tendered  by  the  defendant.  But,  even  if  the 
plaintiffs  were  aware  of  the  conditions  created  by  the  old 
cemetery,  it  does  not  follow  that  they  must  submit  to  an  en- 
larged danger. 

We  think  the  trial  court  reached  the  right  conclusion^ 
and  the  judgment  must  be,  and  is,  affiitned. 


State  of  Iowa,  Appellee,  v.  Ed  Bristow,  Appellant 

Peddlers:    taxation.    A  traveling  solicitor  taking  orders  for  goods 

1  from  samples,  which  orders  are*  to  be  sent  his  employer  and 
if  approved,  filed  and  forwarded  to  the  solicitor  for  delivery, 
collection  and  remittance  of  the  purchase  price,  is  not  a 
peddler  within  the  meaning  of  Section  1347,  Code  Supple- 
ment, relating  to  peddlers  and  the  tax  to  be  paid  by  them. 

Legislative  enactment:    amendment:    title^   Matter  not  germane 

2  to  an  existing  statute  which  is  added  thereto  by  way  of  amend- 
ment must  be  expressed  in  the  title  of  the  amendatory  act. 

Appeal  from  Plymouth  District  Court. —  Hon.  F.  R.  Gay- 

NOR,  Judge! 

Fkiday,  October  19,  1906. 

Appeal  from  a  judgment  of  conviction  for  peddling 
without  a  license. —  Reversed. 

Robert  Hunter,  for  appellant. 

Chas.  W.  Mullan,  Attorney  General,  and  Ijawrence  De 
Oraff,  Assistant  Attorney  General,  for  the  State. 
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Deemer,  J. —  The  statute  under  which  the  conviction 
was  had  reads  as  follows : 

Section  1.  Peddlers  plying  their  vocation  in  any 
county  in  this  State  outside  of  a  city  or  incorporated  town, 
shall  pay  an  annual  county  tax  of  not  less  than  five  dollars 
($5)  or  more  than  one  hundred  dollars  ($100),  as  the 
board  of  supervisors  of  any  county  may  provide,  for  that 
county.  Such  tax  shall  be  paid  to  the  county  treasurer, 
who  shall  issue  to  the  person  making  such  payment  duplicate 
receipts  therefor  and  upon  presentation  of  one  of  same  to  the 
county  auditor  he  shall  issue  to  the  person  presenting  such 
receipt  a  license  which  shall  not  be  transferable  authorizing 
such  person  to  ply  the  vocation  of  a  peddler  in  such  county 
for  the  term  of  one  year  from  the  date  thereof.  The  word 
"peddlers  "  under  the  provisions  of  this  act,  and  wherever 
found  in  the  Code,  shall  be  held  to  include  and  apply  to  all 
transient  merchants  and  itinerant  vendors  selling  by  sample 
or  by  taking  orders,  whether  for  immediate  or  future  de- 
livery. The  provisions  of  this  act  shall  not  be  construed  to 
apply  to  persons  selling  at  wholesale  to  merchants,  nor  to 
transient  vendors  of  drugs,  nor  to  persons  running  a  huck- 
ster wagon,  or  selling  and  distributing  fresh  meats,  fish, 
or  vegetables,  nor  to  persons  selling  their  own  work  or  pro- 
duction. 

It  was  enacted  by  the  Thirtieth  General  Assembly  as 
chapter  48,  and  was  entitled  "  An  act  to  repeal  the  law  as  it 
appears  in  section  thirteen  hundred  and  forty-seven  ^  a  ^ 
(1347-a)  of  the -supplement  of  the  Code  relating  to  the  vo- 
cation of  peddlers  and  to  enact  a  substitute  therefor."  The 
section  of  the  supplement  referred  to  replaced  section  1347 
of  the  Code,  and  enacted  a  substitute  in  lieu  thereof;  and 
section  1347  of  the  Code  related  to  peddlers  and  to  the 
amount  of  tax  which  they  should  pay.  The  latter  section 
was  properly  entitled,  and  is  not,  of  course,  involved  upon 
this  appeal,  save  as  we  shall  hereinafter  indicate.  The  in- 
dictment charged  a  violation  of  the  section  quoted,  and  the 
testimony  showed  that  defendant  was  a  traveling  solicitor  for 
the  Great  Western  Tea  Company,  receiving  a  stated  salary 
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for  his  services.  He  traveled  about  with  a  team  and  wagon, 
carrying  samples  furnished  by  his  employer,  and  used  them  in 
soliciting  business.  He  took  orders  for  goods  and  delivered 
them  to  his  employer,  who,  if  it  approved  the  orders,  pre- 
pared the  goods  for  delivery  to  the  purchaser  by  wrapping 
and  marking  each  order  separately,  and  then  turned  them 
over  to  defendant,  who  made  delivery  from  his  wagon,  col- 
lecting and  remitting  the  purchase  price  to  his  principal. 
Accounts  were  kept  by  the  employer  with  all  customers,  and 
payments  credited  when  remitted  by  defendants.  All  or^ 
ders  taken  by  defendant  were  subject  to  the  approval  of  his 
principal,  and  he  carried  no  goods  with  him  for  sale,  nor 
did  he  deliver  any  goods  until  the  order  for  the  same  was 
delivered  to,  accepted  by  and  filled  by  his  employer. 

Defendant  contends  that  he  was  neither  a  peddler,  an 
itinerant  vendor,  nor  a  transient  merchant,  and  that,  if  his 
acts  be  held  to  be  within  the  statute  quoted,  the  act  is  uncon- 
stitutional and  void,  for  reasons  to  be  here- 
^'  ^taxitiSn!  ®^^^^  stated.  That  defendant  was  not  ped- 
dler, as  that  term  is  generally  used,  is  well 
settled  by  authority.  Commonwealth  v.  Famum,  114  Mass. 
2G7;  Brenner  v.  Commonwealth,  9  Ky.  Law  Eep.  289; 
Hewson  v.  Inhabitants,  55  N.  J.  Supp.  522  (27  Atl.  904, 
21  L.  R.  A.  736) ;  Village  v.  Fisher,  140  N.  Y.  187  (35 
X.  E.  500) ;  City  v.  Rice,  75  Iowa,  74;  State  v.  Ninestein, 
132  N.  C.  1039  (43  S.  E.  936) ;  State  v.  Franks,  130  X.  C. 
724  (41  S.  E.  785) ;  Potts  v.  State,  45  Tex.  Cr.  App.  45 
(74  S.  W.  31)  ;  Emmons  v.  City,  132  111.  380  (24  N.  E.  58, 
8  L.  R  A.  328,  22  Am.  St.  Rep.  540) ;  Comm^onwealih  v. 
Eichenburg,  140  Pa.  158  (21  Atl.  258) ;  BaUou  v.  State,  87 
Ala.  144  (6  South.  393). 

The  law  as  it  existed  prior  to  the  act  of  the  Thirtieth 
General  Assembly  did  not  have  the  interpretation  clause 
which  now  appears  therein.  It  simply  provided  that  ped- 
dlers should  pay  a  tax  to  be  fixed  by  the  board  of  super- 
visors.    Defendant  could  not  have  been  held  under  that  law. 
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and,  if  he  is  to  be  held  now,  it  is  because  of  a  change  in  the 
statute  broadening  its  scope,  so  as  to  cover  his  acts.  Inter- 
pretation clauses  in  statutes  are  undoubtedly  valid  and  con- 
trolling. State  V.  SchlenJcer,  112  Iowa,  &42 ;  Bossmiller  v. 
State,  114  Wis.  169  (89  K  W.  839,  58  L.  R  A.  93,  91 
Am.  St.  Eep.  910).  Indeed  they  are  generally  regarded  as 
mandatory  upon  courts  when  construing  the  very  act  in  which 
they  are  found.  So  that  we  must  now,  in  construing  this 
statute,  treat  it  as  covering  under  the  term  ^'  peddler  "  all 
transient  merchants  and  "  itinerant  vendors  [venders]  sell- 
ing by  sample  or  by  taking  orders,  whether  for  inmiediate  or 
future  delivery."  Defendant  was  not  a  transient  merchant. 
Indeed  he  was  not  a  merchant  at  all.  He  was  simply  an 
agent  or  salesman,  a  soliciting  agent,  or  conmiercial  traveler, 
who  took  orders  for  goods.  He  made  no  sales  himself,  and, 
although  he  delivered  goods  and '  collected  pay  therefor,  he 
did  nothing  more  in  this  respect  than  any  carrier  might  do. 
State  V.  Nelson,  128  Iowa,  740.  Was  he  an  itinerant  vendor, 
selling  by  sample  or  by  taking  orders  ?  A  vendor  (vender) 
is  one  who  transfers  the  exclusive  right  of  possession  of  prop- 
erty, either  his  or  that  of  another,  for  some  pecuniary  equiva- 
lent. A  soliciting  agent  who  takes  orders  subject  to  the 
approval  of  his  principal  is  not  ordinarily  regarded  as  a  ven- 
dor. While  in  some  conflict,  the  weight  of  authority  seems 
to  support  this  proposition.  It  would  doubtless  be  compe- 
tent for  the  Legislature  to  tax  and  license  all  soliciting  agents 
if,  in  its  wisdom,  it  saw  fit  to  do  so ;  but  the  act  in  question 
does  not  seem  to  cover  them. 

Assuming,  however,  for  the  purposes  of  the  case,  that 
defendant's  conduct  brings  him  within  the  prohibition  of  the 
act,  as  amended  by  the  Legislature,  it  is  argued  that  the 
.  _  act   thus   construed   is   unconstitutional   and 

8.   LiGISLATXVB 

ame"dmaiS:    ^^^^y  bccause  the  subjcct  is  uot  cxpresscd  in 
^^^^  the  title.     Section  29  of  article  3  of  the  fun- 

damental law  provides  that  every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in  the  title.-   We 
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have  given  the  title  of  the  act  in  question,  and  have  seen  it 
refers  simply  to  peddlers.  There  is  nothing  in  the  title  to 
indicate  that  a  definition  was  to  be  given  of  the  term  and 
nothing  to  indicate  that  itinerant  vendors  selling  by  sample 
or  by  taking  orders  were  to  be  included,  or  that  they  were 
required  to  take  out  licenses.  The  original  act  simply  pro- 
vided a  tax  upon  peddlers,  and  there  was  no  indication  in 
the  title  of  the  subsequent  one  that  itinerant  vendors  who 
sold  by  sample  or  for  future  delivery  were  to  be  included 
in  the  term  "  peddlers."  Indeed,  under  all  known  defini- 
tions they  are  not  so  included.  Under  the  title  given  the 
new  act  anything  which  was  germane  to  the  original  act 
could  undoubtedly  be  introduced.  But  it  cannot  in  reason 
be  said  that  the  taxing  of  a  new  and  independent  occupa- 
tion is  germane  to. the  original  act.  As  said  in  Beary  v. 
Narrau,  113  La.  1034  (37  South.  961)  :  "  Two  subjects  of 
legislation  cannot  be  germane  when  it  is  necessary  to  change 
the  meaning  of  words  to  place  them  in  the  same  class  or 
category  and  where  provisions  applicable  to  the  one  are  in- 
congruous when  applied  to  the  other.^'  Even  if  the  act  be 
an  amendment  of  a  previous  statute  or  Code  provision,  its 
scope  should  be  limited  to  the  subject-matter  of  the  section 
proposed  to  be  amended.  As  said  by  the  Supreme  Court  of 
Louisiana :  "  In  such  a  case  the  introduction  of  any  new 
substantive  matter  not  germane  nor  pertinent  to  that  con- 
tained in  the  original  sections  cannot  be  regarded  as  an 
amendment  thereto,  but  must  be  regarded  as  independent 
legislation  upon  a  matter  not  expressed  in  the  title  of  the  act, 
and,  therefore,  void.  The  amendment  of  an  act  in  general, 
or  a  particular  section  of  an  act,  ex  vi  termini  implies  merely 
a  change  of  its  provisions  upon  the  same  subject  to  which  the 
act  or  section  relates."  State  v.  Sugar  Refining  Co.,  106 
La.  553  (31  South.  181). 

If  we  could  say  that  the  definition  given  in  the  interpre- 
tation clause  did  not  extend  the  act  so  as  to  embrace  other 
and  distinct  occupations  from  those  covered  by  the  original 
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act,  we  might  sustain  the  provision  and  uphold  the  law. 
But  it  is  very  clear  that  a  peddler  and  an  itinerant  vendor 
selling  from  samples  or  taking  orders  for  present  or  future 
delivery  are  not  the  same.  Their  occupations  are  entirely  dis- 
tinct, and  the  Legislature  cannot,  under  the  guise  of  defini- 
tion, add  a  new  class  of  persons  who  are  to  be  subject  to  the 
tax  without  giving  notice  thereof  through  the  title  of  the  act. 
Our  conclusion  is  directly  supported  by  Beary  v.  Narrau,  su- 
pra. See,  also,  Dolese  v.  Pierce,  124  111.  140  (16  N.  E.  218). 
Among  the  numerous  cases  which  might  be  cited  we  call  at- 
tention to  the  following  as  supporting  our  conclusions  upon 
the  whole  case.  State  v.  Ninestein,  132  N.  C.  1039  (43  S. 
E.  936)  ;  Commonwealth  v,  Famum  (114  Mass.  267)  ;  Hew- 
son  V.  Inhabitants,  55  N.  J.  Sup.  522  (27  Atl.  904,  21  L. 
R.  A.  736) ;  Davenport  v.  Rice,  75  Iowa,  74 ;  State  v.  Smith- 
hart,  128  Iowa,  631;  Jewell  v.  Board,  113  Iowa,  47;  Spen- 
cer V.  Whiting,  68  Iowa,  678;  City  v.  Heideman,  119  Wis. 
244  (96  N.  W.  549)  ;  Village  v.  Fisher,  140  N.  Y.  187  (35 
.N.  E.  500)  ^Commonwealth  v,  Ober,  12  Cush.  (Mass.)  493; 
Pegues  v.  Ray,  50  La.  574  (23  South.  904)  ;  City  of  Stuart 
V.  Cunningham,  88  Iowa,  191 ;  Emmons  v.  City,  132  111. 
380  (24  N.  E.  58,  8  L.  R.  A.  328,  22  Am.  St.  Rep.  540)  ; 
Potts  V.  State,  45  Tex.  Cr.  App.  45  (74  S.  W.  31)  ;  State 
V.  Gibbs,  115  N.  C.  700  (20  S.  E.  172). 

The  defendant  was  not  shown  to  be  guilty,  and  he 
should  have  been  discharged.  The  judgment  is  therefore 
reversed. 


S.  R.  Lucas,  Appellant,  v.  The  Western  Union  Tele- 
graph  Company. 

Brokerage:  prospective  profits:  damages:  evidence.  Where  the 
1  prospective  profit  on  a  real  estate  transaction  was  proven  and 
plaintiff  testified  that  he  was  acting  for  himself,  that  the 
profit  belonged  to  him  and  that  he  was  in  position  to  close 
the  Hcnl.  it  was  error  to  direct  a  verdict  for  defendant  on 
the  ground  that  plaintiff  had  failed  to  establish  an  interest  in 
the  profits. 
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Exchange. of  real  property:    proposition  by  mail:    acceptance  bv^ 

2  TELEGRAM.  Where  one  submits  a  proposition  of  exchange  or 
sale  of  real  estate  by  mail  he  impliedly  authorizes  an  accept- 
ance through  the  same  agency,  and  the  deposit  of  the  ac- 
ceptance in  the  post  office  completes  the  contract;  but  one 
transmitting  a.  proposition  by  mail  is  not  bound  by  an  ac- 
ceptance returned  in  some  other  way  until  it  is  received  or 
he  has  notice  thereof,  unless  he  has  suggested  the  method 
adopted  for  transmitting  the  reply. 

Same:    telegrams:    delay    in   transmission:    damages.    A  propo- 

3  sition  for  the  exchange  or  sale  of  real  estate  which  calls  for 
a  reply  "  at  once  "  means  an  answer  within  a  reasonable  time 
under  all  the  circumstances. 

In  the  instant  case  it  is  sought  to  recover  damages  from  a 
telegraph  company  for  a  negligent .  delay  in  transmitting  an 
acceptance  and  under  the  particular  circumstances  it  is  held, 
that  the  questions  of  whether  it  was  received  in  time  to  bind 
the  parties  and  whether  the  seller  lost  his  profit  through  a 
negligent  delay  in  transmitting  the  acceptance,  were  for  the 
jury. 

Appeal  from  Woodbury  District  Court. —  Hon.  J.  L.  Ken- 
nedy, Judge. 

Friday,  October  19,  1906. 

Action  for  damages  occasioned  by  delay  in  transmit- 
ting a  telegram.  Verdict  was  directed  for  defendant,  and 
the  petition  dismissed.     Plaintiff  appeeih.— Reversed. 

M.  J.  Sweeley  and  F.  E.  Gill,  for  appellant. 

Wright  &  Call,  for  appellee, 

Ladd,  J. —  Plaintiff  sought  to  recover  profits  he  would 
have  made  in  an  exchange  of  real  estate  but  for  the  negli- 
gence of  defendant  in  failing  to  promptly  transmit  a  tele- 
gram. Verdict  was  directed  for  defendant  on  two  grounds: 
(1)  There  was  no  proof  of  damages;  and  (2)  the  delay  in 
transmitting  the  message  did  not  occasion  the  loss.  Plain- 
tiff resided  at  Anthon,  Iowa,  and  was  engaged  in  the  business 
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of  '^  buying  and  selling  lands  and  exchanging  real  prop- 
erty." He  had  been  negotiating  for  some  time  to  exchange 
property  at  Shelby,  this  state,  with  William  Sas  of  Dexter, 
Iowa,  and,  in  the  evening  of  November  11,  1904,  received 
a  letter,  written  and  mailed  by  Sas  two  days  previous,  mak- 
ing the  following  proposition :  "  I  will  put  in  my  store 
property  here  with  the  extra  piece  of  ground  back  of  it  just 
as  I  showed  you  last  spring  and  $6,500  in  cash,  any  en- 
cumbrance now  on  property  to  be  deducted  from  above  amt. 
and  assumed  by  me.  If  above  is  satisfactory  please  make 
out  your  contract  and  send  down.  I  will  make  a  $1,500 
deposit  until  the  papers  can  be  made  out  and  abstract 
^  brought  down,  if  I  get  the  building  I  expect  I  can  make  a 
better  deal  with  Jacobs.  My  man  here  takes  my  stock  be- 
tween 5th  and  10th  of  January.  I  ^ will  have  to  know  at 
once  as  I  have  other  deal  pending."  At  9:10  o^clock  the 
next  morning  plaintiff  handed  defendant's  agent  at  Anthon 
this  telegram:  "November  12,  Anthon,  Iowa,  1904.  To 
William  Sas,  Dexter,  Iowa.  Just  received  letter.  Offer 
accepted.  Send  contract  to-day.  S.  R.  Lucas."  It  was 
not  sent  until  4:41  o'clock  p.  m.,  and  was  delivered  to  Sas 
the  same  evening  at  three  minutes  after  6  o'clock.  The  lat- 
ter immediately  wrote  plaintiff  that  he  had  put  another 
party  off  until  3 :30  o'clock  p.  m.  of  that  day,  and,  not  hear- 
ing from  him,  had  negotiated  an  exchange  with  another. 
Evidence  was  offered  tending  to  support  the  statement. 

The  jury  might  have  found  from  the  evidence  that  the 
Dexter  property  was  worth  at  least  $2,500  and  that  the 
Shelby  property  did  not  exceed  in  value  $5,500,  leaving  a 
1.  beokbsaox:  Profit  on  the  deal  of  not  less  than  $4,500. 
KSSS?*d«in-  The  defect  in  the  proof,  relied  on  by  defend- 
SSie.*^'  ant,  was  that  plaintiff  failed  to  show  any  in- 
terest in  the  prospective  profit.  He  testified,  without  objec- 
tion :  "  I  was  acting  for  myself  in  making  the  deal. 
.  .  .  The  profits  of  the  deal,  if  any,  belonged  to  me." 
He  was  also  asked :     "  Mr.  Lucas,  you  said  on  cross-exam- 
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ination  that  you  made  a  deal  of  this  same  property  at  Shelby 
for  the  person  who  then  owned  it  at  the  time  of  this  proposed 
deal.  You  may  now  state  whether  you  had  from  him  a  deed 
to  the  property  to  enable  you  to  close  the  deal  with  Mr.  Sas. 
A.  I  did."  The  profit  to  be  derived  from  the  exchange,  if 
made,  was  proven,  and  this,  according  to  the  testimony  of 
plaintiff,  belonged  to  him,  and,  as  he  had  a  deed  from  the 
owner  to  enable  him  to  close  the  deal,  we  think  he  had  es- 
tablished his  right  to  recover.  Possibly,  had  there  been  ob- 
jection to  this  evidence,  it  might  have  been  necessary,  in  or- 
der to  make  out  a  case,  to  prove  the  ownership  of  the  prop- 
erty at  Shelby,  and  plaintiff's  authority  to  handle  it,  but,  .in 
the  absence  of  any  objection,  we  think  his  statements,  al- 
though in  the  nature  of  conclusions  of  fact,  established  his 
claim  to  the  profits  had  they  been  realized.  The  trial  judge 
seems  to  have  been  of  this  opinion  but  held  that  the  contract 
was  completed  in  fact,  and  therefore  that  plaintiff  suffered 
no  damages  by  reason  of  the  delay. 

The  proposition  of  an  exchange  was  made  to  plaintiff  by 

letter.     In  committing  it,  properly  addressed  to  the  mails 

for  transmission,  the  post  office  became  the  agent  of  Sas  to 

2.  ExcHANCBOF      <^^^U  tho  offcr,  hc  taking  the  chances  of  de- 

wtTv^^propo-   l^ys  in  the  transmission.     Mactier's  Admfrs 

San?i;rcept.     V.  FritK  6  Wend.  (N.  Y.)  103  (21  Am.  Dec. 

ance^bytefe-     ^^^^ .  Adflm*  V.  Litidselh  1  B.  &  Aid.  681; 

Averill  v.  Hedge,  12  Conn.  424,  9  Cyc.  294.  Having  sent 
the  proposition  by  mail  he  impliedly  authorized  its  ac- 
ceptance through  the  same  agency.  Such  implication  arises 
(1)  when  the  post  is  used  to  make  the  offer  and  no  other 
mode  is  su^ested,  and  (2)  when  the  circumstances  are  such 
that  it  must  have  been  within  the  contemplation  of  the 
pan-ties  that  the  post  would  be  used  in  making  the  answer. 
Tuttle  V.  Iowa  State  Traveling  Men's  Association,  132 
Iowa,  — .  The  contract  is  complete  in  such  a  case  when 
the  letter,  containing  the  acceptance  is  properly  addressed 
and  deposited  in  the  United  States  mails.     Trevor  v.  Wood, 
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36  N.  Y.  307  (93  Am.  Dec.  511)  and  note;  Brewer  v. 
IIorst'Lachmund  Co.,  127  Cal.  643  (50  L.  R.  A.  240)  and 
extended  note;  Dunlop  v.  Higgins,  1  H.  L.  C.  381;  House- 
hold Ins.  Co.  V.  Grant,  41  L.  T.  N.  S.  298,  9  Cyc.  295. 
This  is  on  the  ground  that  the  offerer,  by  depositing  this  let- 
ter in  the  post  office,  selects  a  common  agency  through  which 
to  conduct  the  negotiations,  and  the  delivery  of  the  letter 
to  it  is  in  effect  a  delivery  to  the  offerer.  Thereafter  the  ac- 
ceptor has  no  right  to  the  letter  and  cannot  withdraw  it  from 
the  mails.  Even  if  he  should  succeed  in  doing  so  the  with- 
drawal will  not  invalidate  the  contract  previously  entered 
into. 

But  plaintiff  did  not  adopt  this  course.  On  the  contrary 
he  chose  to  indicate  his  acceptance  by  transmitting  a  tele- 
gram to  Sas  by  the  defendant  company.  Sas  had  done  noth- 
ing to  indicate  his  willingness  to  adopt  such  agency  and  the 
defendant  in  undertaking  to  transmit  the  message  was  act- 
ing solely  as  the  agent  of  plaintiff.  The  latter  might  have 
withdrawn  the  message  or  stopped  its  delivery  at  any  tin\e 
before  it  actually  reached  Sas.  It  is  manifest  that  handing 
the  message  to  his  own  agent  was  not  notice  to  the  sendee 
of  the  telegram.  The  most  formal  declaration  of  an  inten- 
tion of  acceptance  of  an  offer  to  a  third  person  will  not  con- 
stitute a  contract.  A  written  letter  or  telegram,  like  an  oral 
acceptance,  must  be  communicated  to  the  party  who  has 
made  the  offer  or  to  some  one  expressly  or  impliedly  author- 
ized to  receive  it,  and  this  rule  is  not  complied  with  by  deliv- 
ering it  to  the  writer's  own  agent  or  messenger  even  with 
direction  to  deliver  to  the  offerer.  Hebbs'  Case,  L.  B.  4  Eq. 
9.  In  that  case  Hebbs  wrote  asking  that  certain  shares  in 
a  newly  formed  company  might  be  allotted  to  him.  The  di- 
rectors instructed  their  agent  through  the  mail  that  such 
an  allotment  should  be  made  and  the  shares  were  registered 
as  Hebbs'.  It  was  held  that  this  did  not  complete  the  con- 
tract or  render  it  obligatory  on  him  to  take  and  pay  for  the 
shares.     Lord  Romilly,  in  the  course  of  the  opinion,  said: 

Vol.  131  IA.--43 
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"  If  A  writes  to  B  a  letter  offering  to  buy  land  of  B  for  a 
certain  sum  of  money^  and  B  accepts  the  offer  and  sends  his 
servant  with  a  letter  containing  his  acceptance^  I  apprehend 
that,  until  A  receives  the  letter,  A  may  withdraw  his  offer, 
and  B  may  stop  his  servant  on  the  road  and  alter  the  terms 
of  his  acceptance  or  withdraw  it  altogether;  he  is  not  bound 
by  communicating  the  acceptance  to  his  own  agent."  Dun- 
lop  V  Higgins,  supra,  decides  that  the  posting  of  a  letter 
accepting  an  offer  constitutes  a  binding  contract,  buf  the  rea- 
son of  that  is  that  the  postoffice  is  the  common  agent  of  both 
parties. 

The  party  making  the  offer  may  be  entirely  satisfied 
to  trust  the  mails,  and  not  be  willing  to  chance  the  use  of 
the  telegraph.  The  principle  is  lucidly  stated  so  as  to  make 
the  company  his  agent  in  the  somewhat  recent  work  of  Hare 
on  Contracts,  363. 

A  written  acceptance  is  not  complete  until  it  reaches 
the  person  from  whom  the  offer  came,  or  some  one  who  re- 
ceives it  on  his  behalf  or  is  under  an  imperative  obligation 
to  deliver  it  to  him;  and  sending  such  a  paper  through  a 
servant  or  agent  will  not  render  it  obligatory  while  it  is  in 
the  keeping  of  the  messenger  or  before  delivered  to  the  party 
to  whom  it  is  addressed  and  may  be  altered  or  destroyed. 
.  .  .  So  we  may  believe  that  one  who  replies  by  tele- 
gram to  an  offer  sent  by  mail  may  exercise  a  like  control 
over  the  message  while  it  is  on  the  way,  and  that  the  per- 
son to  whom  it  is  addressed  cannot  recover  damages  for 
failure  of  the  company  to  forward  a  communication  for 
which  he  has  not  paid.  When,  however,  a  proposal  made 
by  telegraph  is  accepted  through  the  same  channel  it  may 
plausibly  be  contended  that  the  parties  have  selected  the 
company  as  their  common  agent,  and  the  contract  is  com- 
plete as  soon  as  the  message  is  placed  in  the  hands  of  the 
company  for  transmission.  The  obligation  of  a  contract 
arises  from  the  fulfillment  of  the  conditions  on  which  the 
promisor  agreed  to  be  bound,  and  these  are  that  the  promisee 
shall  signify  his  assent  by  writing  sent  to  a  telegraph  office 
or  put  in  the  mail,  nothing  more  is  requisite.  From  this 
point  of  view  both  parties  are  entitled  to  require  that  the 
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acceptance  shall  be  forwarded  without  alteration  or  delay, 
and  it  <;annot  rightfully  be  withdrawn  or  cancelled  without 
the  consent  of  both.  The  test  is,  can  the  company  surrender 
the  acceptance  without  being  liable  to  the  party  who  made 
the  offer.  If  the  question  must  be  answered  negatively  in 
view  of  all  the  circiunstances  the  contract  is  complete. 

It  is  very  evident  on  authority  and  principle  that, 
in  the  absence  of  any  suggestion,  one  transmitting  an 
offer  by  mail  cannot  be  bound  by  an  acceptance  returned 
in  some  other  way  until  it  is  received  or  he  has  notice  there- 
of. 

The  plaintiff,  then,  did  not  accept  the  offer  of  Sas  until 
the  telegram  was  received  by  the  latter,  a  few  minutes  after 
6  o'clock  p.  m.  of  the  day  after  the  letter  had  been  received 
8.  Samk:  tele-  ^^^  ^^^  qucstion  arises  whether  this  was  "  at 
in  tSismfs*^  once  "  within  the  meaning  of  the  offer  which 
11!^'  "*'  stated  that  another  deal  was  pending.  Like 
"  forthwith  "  and  "  immediately,"  "  at  once  "  does  not  mean 
instantaneously  but  requires  action  to  be  taken  within  a  rea- 
sonable time,  or,  as  said  in  Warder,  Bushnell  &  Olessner  Co. 
V.  Home,  110  Iowa,  283,  it  is  synonymous  with  the  words 
mentioned  and  ^*  as  soon  as  possible,"  and  is  "  usually  con- 
strued to  mean  within  such  reasonable  time  as  shall  be  re- 
quired under  all  the  circumstances  for  doing  the  particular 
thing."  It  is  doubtful  whether  the  same  vigilance  should  be 
exacted  in  the  acceptance  of  an  offer  to  exchange  or  purchase 
real  estate  as  in  transactions  relating  to  the  transfer  of 
chattel  property.  See  Kempner  v.  Cohn,  47  Ark.  519  (1 
S.  W.  869,  58  Am.  Rep.  775).  The  circumstances  of 
each  case  necessarily  have  an  important  bearing.  There 
was  no  evidence  of  the  time  a  letter,  if  promptly  mailed, 
might  have  reached  Sas.  He  had  indicated  in  his  letter 
that  he  was  contemplating  another  deal,  and  we  think  ordi- 
nary minds  fairly  differ  as  to  whether,  in  these  circum- 
stances, an  acceptance  twenty-three  or  twenty-four  hours 
after  the  letter  had  been  received  was  in  time  to  bind  the 
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party  making  the  offer,  and  the  issue  was  for  the  jury  to 
determine.  There  are  numerous  decisions  determining  that 
the  time  within  which  an  acceptance  has  been  made  is  rea- 
sonable or  unreasonable,  but  few  passing^upon  the  question 
as  to  whether  the  circumstances  were  such  as  to  carry  that, 
issue  to  the  jury.  Each  case  necessarily  depends  upon  its 
particular  facts,  and  for  this  reason  authorities  are  of  slight 
aid  in  determining  the  question. 

If,  because  of  unreasonable  delay  in  the  acceptance,  the 
contract  was  not  completed,  then  it  was  also  for  the  jury  to 
say  whether  the  defendant  was  negligent  in  transmitting  the 
message,  and,  owing  to  this,  plaintiff  lost  the  benefit  of  en- 
tering into  the  contract.  It  follows  that  the  court  erred  in 
directing  a  verdict  for  the  defendant. —  Reversed. 


State  op  Iowa  v.  H.  B.  Sloan,  Appellant 

Criminal  law:    appeal:    intermediate   orders.    A   motion    to   dis- 

1  miss  a  criminal  prosecution  because  not  brought  to  trial  at 
the  next  regular  term  calls  for  an  intermediate  order  and  from 
an  erroneous  ruling  thereon  an  appeal  will  not  lie. 

Same:    habeas  corpus.    On  appeal  from  an  erroneous  refusal  to 

2  dismiss  a  criminal  prosecution  the  Supreme  Court  will  not 
exercise  its  original  jurisdiction  by  habeas  corpus. 

Appeal  from  Henry  Dislrict  Court. —  Hon.  W.  S.  With- 

Kow,  Judge. 

Friday,  October  19,  1906. 

Appeal  by  defendant  from  the  action  of  the  lower 
court  in  refusing  to  sustain  his  motion  to  dismiss  the  prose- 
cution, on*  the  ground  that  he  had  not  been  brought  to  trial 
at  the  next  regular  term  of  the  court  in  which  the  indict- 
ment was  triable,  after  the  same  was  found,  as  required  by 
Code,  section  5536. —  Dismissed. 
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</.  C,  Mitchell,  Bahb  <&  Bahb,  and  B,  L  Salinger,  for 
appellant. 

Charles  W.  Mullan,  Attorney  General,  and  Lawrence 
De  Graff,  Assistant  Attorney  General,  for  the  State. 

McClain,  C.  J. —  During  the  argument  of  this  case, 
a  doubt  was  suggested  by  some  members  of  the  court  to  coun- 
sel for  appellant  as  to  whether  the  court  has  jurisdiction 
1.  c«iMiNALLAw:  ^*^  ^^^^  appeal  in  view  of  the  provision  of 
fcrapdiatc  Codc,  scction  5448,  which  expressly  provides 
that  in  a  criminal  case  "  an  appeal  can  only 
be  taken  from  the  final  judgment."  No  question  of  this 
kind  having  been  raised  on  behalf  of  the  state,  additional 
time  was  given  to  counsel  for  appellant  to  present  authori- 
ties, and  we  now  proceed  to  determine  the  question.  In 
opposition  to  the  conclusion  which  seems  almost  inevitable, 
in  view  of  the  language  of  the  statute  that  a  ruling  refusing 
to  dismiss  the  case  and  requiring  the  defendant  to  submit  to 
further  proceedings  is  not  appealable,  counsel  suggests  that 
a  ruling  of  the  court  sustaining  his  motion  would  have  been 
in  effect  a  final  judgment,  and  that  therefore  the  ruling 
denying  him  the  right  to  a  dismissal  was  a  final  judgment 
as  to  that  right.  This  argument  is  supported  by  reference 
to  the  case  of  State  v.  Wright,  111  Iowa,  621,  in  which  it 
was  held  that  an  order  denying  to  defendant  the  right  of 
having  a  transcript  of  the  evidence  at  the  expense  of  the 
county  was  an  appealable  order,  although  it  was  not  a  final 
judgment;  but  this  conclusion  was  reached  by  a  majority 
of  the  court  on  the  theory  that  the  ruling  was  the  denial  of 
a  provisional  remedy,  and  not  an  intermediate  ruling  in  a 
criminal  prosecution,  and  that  therefore  it  was  governed  by 
the  general  provision  of  Code,  section  4101,  allowing  an 
appeal  from  an  order  which  refuses  a  provisional  remedy. 
The  dissenting  judges  insisted  that  it  was  an  intermediate 
ruling  in  a  criminal  case,  and  that  therefore  no  appeal  there- 
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from  before  final  judgment  could  be  had.  The  holding 
of  the  majority  of  the  court  in  that  case  does  not  support 
the  contention  of  counsel  in  the  case  before  us,  for  cer- 
tainly a  motion  to  dismiss  the  prosecution  is  a  motion  which 
asks  an  intermediate  order.  There  may  be  intermediate 
rulings  which  finally  dispose  of  a  criminal  prosecution  and 
result  in  the  discharge  of  the  defendant,  so  that  the  state  may 
appeal,  as  where  a  demurrer  to  the  indictment  is  sustained. 
State  17.  Bair,  92  Iowa,  28.  But  counsel  does  not  contend 
that  the  overruling  of  a  demurrer  to  the  indictment  is  a 
final  judgment  denying  defendant  a  right  which  entitles 
him  to  an  appeal  before  final  judgment  on  the  merits,  and 
such  contention  plainly  could  not  be  sustained.  So  a  rul- 
ing sustaining  a  motion  in  arrest  of  judgment  after  ver- 
dict is  such  a  final  judgment  as  that  the  state  may  appeal 
therefrom.  State  v.  Alverson,  105  Iowa,  152.  But  if  the 
court  overrules  a  motion  in  arrest  of  judgment,  plainly  the 
defendant  can  only  appeal  from  the  final  judgment  when 
rendered,  and  not  from  the  ruling  on  his  motion  in  arrest. 
Even  as  to  a  ruling  which  terminates  the  prosecution  under 
the  indictment  as  found,  by  setting  aside  the  indictment, 
the  state  is  not  entitled  to  appeal  if  the  court  has  ordered 
the  case  resubmitted  to  the  grand  jury.  State  v.  Evans,  111 
Iowa,  80. 

Counsel  has  something  to  say  as  to  the  denial  of  the 
constitutional  right  to  a  speedy  trial,  but  we  do  not  under- 
stand that  the  question  whether  the  right  denied  is  consti- 
«.  Sami:  habeas    tutional  or  Statutory  merely  is  in  any  way 
corpiM.  controlling.     The  defendant  has  the  constitu- 

tional right  to  be  tried  only  on  a  good  indictment,  and  yet 
the  overruling  of  a  demurrer  to  a  bad  indictment  and  com- 
pelling the  defendant  to  proceed  would  not  be  an  appeal- 
able ruling,  although  it  would  clearly  deprive  the  defendant 
of  a  constitutional  right.  It  may  be  that  the  denial  of  a 
constitutional  right  entitles  the  defendant  to  a  discharge  in 
a  habeas  corpus  proceeding,  but  we  are  not  now  concerned 
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with  the  question  whether  defendant  in  this  case  was  en- 
titled to  discharge  on  habeas  corpus,  unless,  as  counsel  fur- 
ther contends,  this  court,  being  called  upon  to  exercise  its 
appellate  jurisdiction  with  reference  to  the  ruling  on  the 
motion  to  dismiss,  may  proceed  to  exercise  its  original  ju- 
risdiction by  habeas  corpus,  and  give  to  defendant  a  dis- 
charge which  counsel  contends  he  would  be  entitled  to  if 
a  proceeding  by  habeas  corpus  were  instituted.  But  we 
cannot  entertain  this  view.  The  authorities  cited  in  its  sup- 
port do  not  seem  to  have  any  application  to  such  a  situa- 
tion as  we  have  here.  It  certainly  cannot  be  true  that, 
when  the  jurisdiction  of  the  court  has  been  invoked  to 
determine  an  appeal,  it  can  proceed  to  discharge  the  de- 
fendant because  of  some  state  of  facts  which  might  have 
been  set  up  in  an  original  action  in  this  court.  The  right 
to  dismissal  provided  for  by  Code,  section  5536,  is  to  be 
granted  "  unless  good  cause  to  the  contrary  be  shown."  In 
an  appeal  it  would  be  our  duty  to  determine  whether  under 
the  record  presented  such  good  cause  was  shown;  but  in  an 
original  proceeding  by  habeas  corpus  the  showing  would  not 
be  confined  to  the  record  presented  on  appeal,  but  the  court 
would  be  required  to  hear  original  evidence  which  might  be 
entirely  different  from  that  presented  on  the  appeal  and 
which  the  state  could  not  be  expected  to  meet  until  it 
had  had  the  opportunity  which  ought  to  be  afforded  it  in 
an  original  proceeding.  It  would  tend  to  the  greatest  con- 
fusion if  in  the  exercise  of  our  appellate  jurisdiction  we 
were  to  proceed  to  determine  the  rights  of  the  parties  on 
evidence  which  could  be  submitted  only  in  an  original  ac- 
tion. The  general  rule  that  an  appeal  in  a  criminal  case 
can  only  be  taken  from  the  final  judgment,  and  not  from  an 
intermediate  ruling,  even  though  such  ruling  be  erroneous 
and  ground  for  reversal  when  an  appeal  from  the  final  judg- 
ment is  properly  presented,  is  too  well  settled  to  require  cita- 
tion of  authorities  and  is  fully  recognized  in  the  cases  al- 
ready cited. 
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As  the  court  has  no  jurisdiction  to  entertain  an  appeal 
from  the  ruling  complained  of,  no  final  judgment  having 
been  rendered  in  the  case  so  far  as  appears  from  this  record, 
the  appeal  is  dismissed. 


Andbew  Guinn,  Appellee,  v.  The  Iowa  &  St.  Louis  Raii^ 
WAY  Co.,  Appellant. 

Eminent  domain:    damages:    evidence.    In  estimating  the  damage 

1  to  land  by  the  construction  of  a  railroad  over  the  same,  a  wit- 
ness, assuming  that  the  road  will  be  properly  constructed  and 
an  adequate  crossing  put  in,  may  consider  all  matters  which 
bear  directly  upon  the  market  value  of  the  land. 

Same.    In  estimating  the  damage  to  land  by  the  appropriation  of 

2  a  right  of  way,  the  fact  that  a  witness  took  into  consideration 
the  character  of  a  crossing  already  constructed,  was  not  a 
matter  of  which  defendant  could  complain. 

Exclusion  of  evidence:    prejudice.    Where  a  witness  testified  that 

3  he  knew  the  situation  of  a  underground  crossing  and  the 
character  of  the  soil,  the  exclusion  of  further  testimony  as 
to  what  he  had  seen  pass  under  the  bridge,  or  the  use  to 
which  the  soil  had  been  put  which  would  enable  him  to  judge 
of  its  character,  was  not  prejudicial. 

View  of  premises:    instruction.    The  object  in  permitting  a  jury 

4  to  view  the  premises  is  that  they  may  make  a  more  intelli- 
gent application  of  the  testimony  to  the  issues,  and  not  for 
the  purpose  of  acquiring  any  new  evidence. 

Allowance  of  interest.    In  condemnation  proceedings  interest  on 

5  the  award  should  be  allowed  from  the  time  possession  of  the 
right  of  way  is  taken. 

Appeal:    correction  of  judgment.    After  an  appeal  has  been  taken 

6  the  district  court  has  no  jurisdiction  to  correct  the  judgment 
entry. 

Appeal   from   Appanoose   District    Court. —  Hon.    M.    A. 
BoBEBTs,  Judge. 

Monday,  Octobeb  22,  1906. 
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Upon  defendant's  motion,  a  sheriff's  jury  was  selected 
to  assess  plaintiff's  damages  by  reason  of  condemning  a 
right  of  way  for  railway  purposes  through  his  land.  On 
April  16,  1902,  this  jury  awarded  plaintiff  the  sum  of  $300, 
and  from  this  award  he  appealed  to  the  district  court.  Upon 
a  second  trial  to  a  jury  in  that  court,  plaintiff  was  awarded 
the  sum  of  $1,550,  for  which  amount,  with  $400  attor- 
ney's fees  for  his  attorney,  judgment  was  rendered.  De- 
fendant immediately  appealed  to  this  court.  Thereafter 
plaintiff  filed  a  motion  for  the  taxation  of  interest,  and  pur- 
suant thereto  the  trial  court  corrected  the  original  judgment 
entry  by  ordering  interest  upon  the  award  from  June  4, 
1902 ;  the  record  reciting  that  this  was  the  day  suit  was  com- 
menced. To  this  defendant  excepted,  and  appeal  was  taken 
from  the  order.     Reversed  in  part  and  affirmed  in  part* 

/.  O.  Trimble  and  Frank  S.  Payne,  for  appellant. 

(7.  F.  Howell  and  /.  M.  Wilson,  for  appellee. 

Dekmer,  J. —  The  case  has  once  before  been  in  this 
court.  See  125  Iowa,  301.  Upon  the  second  trial  wit- 
nesses were  permitted,  in  answer  to  hypothetical  questions, 
1.  Eminent  do-     to  take  iuto  Consideration  "  all  the  surround- 

main:  dam- 

*JcncJ^  ing  circumstances  as  they  saw  them  after  the 
railway  was  constructed  "  and  "  the  entire  situation  and  sur- 
roundings of  the  farm  as  you  [they]  saw  them  "  and  "  the 
location  of  the  road  with  reference  to  Horseshoe  lake." 
This  is  complained  of.  In  the  same  questions,  however, 
the  witnesses  were  directed  to  assume  that  the  railway  was 
properly  constructed,  and  that  an  adequate  crossing  would 
be  put  in.  We  see  nothing  in  the  questions  of  which  de- 
fendant may  complain.  Bell  v.  C,  B.  &  Q,  R,  R.,  74  Iowa, 
343 ;  King  v.  Midland  Co.,  34  Iowa,  459.  Dreher  v.  R  R, 
59  Iowa,  599.  The  question  assumes  proper  construction  of 
the  road  and  an  adequate  crossing.     All  other  matters  which 
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bear  directly  upon  the  market  value  may  be  considered.     See 
cases  above  cited. 

II.  One  of  the  witnesses,  in  estimating  damages,  took 
into  consideration  the  character  of  crossing  which  had  al- 
ready been  constructed,  which  was  at  grade.  Of  this  de- 
fendant complains.  There  was  no  error  here 
for  several  reasons:  First.  Because  defend- 
ant had  already  indicated  the  character  of  crossing  it  would 
furnish.  Doud  v.  R.  B.j  76  Iowa,  439 ;  Cummins  v.  B.  R., 
63  Iowa,  397.  Second.  Because  the  witness  took  into  ac- 
count as  good  a  crossing  as  defendant  could  construct,  con- 
sidering the  nature  of  the  ground.  Third.  The  matter  was 
fully  and  properly  covered  by  the  instructions  of  the  court. 
Pingery  v.  R.  R.,  78  Iowa,  438. 

III.  There  was  an  attempt  to  show  that  plaintiff  had 
an  underground  crossing  at  what  was  known  as  "  Spring 
Creek  Bridge."     Defendant  produced  witnesses  to  show  the 

condition  of  the  soil  underneath  this  bridge. 
■vidkncb:       Plaintiff  claimed  that  the  soil  was  soft  and 

prejudice 

"  miry,"  Defendant's  witnesses  testified  that 
it  was  good  soil;  that  when  it  was  wet  it  got  a  little  soft, 
but  that  it  dried  out  quickly.  They  were  then  asked  if  they 
had  seen  anything  passing  under  the  bridge,  or  any  use  put 
of  the  ground  from  which  they  were  able  to  tell  whether 
the  soil  was  miry  or  solid.  This  question  they  were  not  per- 
mitted to  answer.  In  this  there  was  no  prejudicial  error. 
They  had  already  stated  that  they  knew  the  situation,  and 
had  testified  as  to  the  character  of  the  soil.  No  prejudice 
resulted  from  the  ruling  in  any  event. 

IV.  Defendant  asked  an  instruction  to  the  effect  that 
the  jury  should  assume,  in  fixing  plaintiff's  damages,  that 
an  adequate  and  sufficient  crossing  would  be  provided,  and 
that  in  estimating  the  damages  they  should  assume  that 
either  a  grade  or  undercrossing  would  be  provided.  This 
was  refused,  but  one  was  given  by  the  court  upon  its  own 
motion  which  completely  and  fairly  covered  the  same  ground. 
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The  jury  was  permitted  to  view  the  premises,  and  in 
one  of  its  instructions  the  trial  court  said :  "  The  purpose 
of  viewing  the  premises  is  to  enable  the  jury  better  to  un- 
i.  ViEwo?  derstand   the  testimony  of  the  witnesses  re- 

PKSMXSBS:  .  ^ 

instrucUon.  spcctiug  the  samc,  and  more  intelligently  ap- 
ply such  testimony  to  the  issues  before  them,  and  not  to 
make  them  silent  witnesses  in  the  case.  You  will  consider 
the  evidence  in  the  light  of  your  view  of  the  premises,  but 
you  must  determine  the  facts  of  the  case  from  the  evidence 
alone.  You  must  not  base  your  verdict  in  any  degree  upon 
your  examination  of  the  premises.''  This  is  in  exact  accord 
with  the  rule  which  prevails  in  this  jurisdiction.  Close  v. 
Samm,  27  Iowa,  603;  Thompson  v.  City,  61  Iowa,  187; 
Morrison  v.  R.  R.  Co.,  84  Iowa,  663. 

V.  Lastly,  it  is  asserted  that  the  court  erred  in  al- 
lowing interest  on  the  verdict  for  the  reasons  —  first,  that  at 
the  time  allowance  was  made  the  district  court  had  lost  'juris- 

6.  Allowance  OF  ^^^^tion  of  the  case  by  rcasou  of  the  appeal; 
iKTBsxsT.  j^jjj^  second,  because  in  no  event  could  inter- 
est be  allowed  until  defendant  took  possession  of  the  land. 
The  rule  in  this  state  is  that  interest  is  to  be  awarded  from 
the  time  the  railway  takes  possession.  Van  Husen  v.  R.  R., 
118  Iowa,  366;  Hayes  v.  R.  R.,  64  Iowa,  753;  Hollings- 
worth  V.  R.  R.,  63  Iowa,  443.  There  was  no  testimony 
as  to  when  the  railway  took  possession,  and  no  basis  for  an 
allowance  of  interest.  Moreover,  after  appeal  to  this  court, 
the  district  court  had  no  right  to  entertain  a  motion  to  cor- 
rect an  error  in  the  proceedings;  it  was  without  jurisdic- 
tion. Levi  V.  Karrickj  16  Iowa,  444;  McOlaughlin  v. 
O'Rourke,  12  Iowa,  459 ;  Jamison  v.  R.  R.,  87  Iowa,  265 ; 
Turner  v.  Bank,  30  Iowa,  191. 

The  trial  court  was  in  error  in  sustaining  plaintiffs 

6.  Appeal:  cor-      motion  to  corrcct  the  judgment  entry  and  in 

rection  of  ,  ,  ,  •       « 

judgment.       including    interest    upon    the    verdict.     The 
judgment  should  be  for  $1,550,  as  originally  rendered. 

There  is  no.  other  error  in  the  proceedings,  and  the  orig- 
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inal  judgment  is  affirmed.     Defendant  will  pay  all  the  costs 
of  this  appeal. 

Reversed  in  part  and  affirmed  in  part 


Anna  Stask,  Appellee,  v.  Allie  Bubkb  and  T.  C.  Taylor, 

Appellants. 

Admission  of  secondary  evidence.    The   admission   of  secondary 

1  evidence  of  the  contents  of  a  writing  prior  to  a  showing  of 
inability  to  produce  the  original  is  not  prejudicial  error,, where 
the  party  claimed  to  have  possession  of  the  same  is  subse- 
quently examined  as  a  witness  and  denies  possession  or  knowl- 
edge thereof. 

Examination    of   witnesses:    leading   questions.    In    proving   the 

2  contents  of  a  lost  writing  it  is  permissible  to  call  the  atten- 
tion of  the  witness  to  matters  the  writing  is  claimed  to  have 
embodied  and  ask  for  his  recollection  in  respect  thereto. 

Evidence:    impeachment.    Where   a   party   has   made    statements 

3  out  of  court  as  to  the  contents  of  a  writing,  which  is  the 
basis  of  the  action,  at  variance  with  his  sworti  version  of  the 
writing,  such  statements  are  material  and  admissible  for  the 
purpose  of  impeachment;  and  an  objection  that  they  were  not 
limited  by  the  court  to  the  question  of  impeachment  cannot 
be  raised  on  appeal  where  no  instruction  to  that  efiFect  was 
asked. 

Sales:    evidence.    In  an  action  by  the  assignee  of  a  written  contract 

4  for  the  sale  of  goods  to  recover  the  price,  it  is  competent  to 
show  the  delivery  and  the  date  thereof. 

Instructions.    A  requested  instruction  that  assumes  a  certain  writ- 

5  ing  offered  in  evidence  to  be  a  contract  between  the  parties, 
which  is  a  subject  of  dispute  upon  the  trial,  should  be  re- 
fused; also  such  as  are  covered  by  those  given  by  the  court 
on  its  own  motion. 

Contracts:    proof   of   execution:    handwriting.    The   assignee   of 

6  a  written  contract  in  a  suit  thereon  is  entitled  ordinarily  to 
have  the  question  of  the  genuineness  of  the  assignor's  signa- 
ture to  the  contract,  where  the  same  is  in  dispute,  submitted  to 
jury  although  the  same  is  admitted  by  the  assignor  as  a  wit- 
ness upon  the  trial. 
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Appeal    from   Dallas   District    Court. —  Hon.    James    D, 
Gamble,  Judge. 

Monday,  Octobeb  22,  1906. 

Action  at  law  to  recover  a  sum  alleged  to  be  due  on  a 
written  contract  for  the  sale  of  a  stock  of  goods.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  defendant 
appeals. —  Affirmed. 

White  &  Clark  and  Cardell  &  Fahey,  iov  appellants. 

McKenzie  &  Franklin  and  Miller  &  Russell,  for  ap- 
pellee. 

Weaveb,  J. —  It  is  admitted  that  John  Longhenry  en- 
tered into  a  written  agreement  with  the  defendants  whereby  v 
he  sold  and  transferred  to  them  a  stock  of  merchandise,  and 
in  part  consideration  of  such  sale  the  defendants  under- 
took to  invest  him  with  some  right  or  title  to  a  certain 
quarter  section  of  land  in  Oklahoma.  The  rights  of  said 
Longhenry  under  said  contract  of  sale  have  been  assigned 
to  the  plaintiff.  This  litigation  involves  the  question  as  to 
the  precise  nature  and  effect  of  the  defendants^  undertaking 
as  to  this  land.  The  contract  was  reduced  to  writing  and  left 
in  the  custody  of  one  Rivers,  who,  as  a  witness  for  the  de- 
fendants, produces  and  identifies  what  he  claims  to  be  the 
very  instrument  so  executed.  On  the  other  hand,  the  plain- 
tiff denies  the  genuineness  of  the  writing  so  produced  and 
denies  that  the  sale  or  exchange  was  made  upon  the  terms 
therein  contained.  She  avers  that  the  agreement  was  to 
the  effect  that  defendants  were  to  convey  the  land  to  Long- 
henry by  a  good  and  sufficient  title  by  September  20,  1902, 
and  in  case  of  failure  so  to  do  would  pay  to  him  the  sum 
of  $1,500  in  cash.  The  paper  or  writing  which  defendants 
say  embodies  their  contract  provides  in  effect  that  defend- 
ants thereby   transfer  to  Longhenry   "one  relinquishment 
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and  receipt  from  the  land  office  given  to  Mary  Burke."  The 
writing  then  proceeds :  "  J.  Longhenry  accepts  the  above 
tract  of  land  in  the  sum  of  $1,500  toward  the  payment  of 
the  above  merchandise.  The  other  only  agrees  to  a  straight 
filing  on  the  piece  above  described.  The  said  John  Long- 
henry  will  go  on  said  land  and  take  possession  of  the  same 
on  September  20,  1902."  Other  parts  of  the  writing  are 
immaterial  on  this  appeal.  It  is  the  claim  of  plaintiff  that 
the  writing  actually  made  and  signed  by  the  parties  thereto 
was  attested  by  two  witnesses,  F.  B.  Rivers  and  H.  M.  Stone, 
while  the  paper  produced  by  defendant  has  no  subscribing 
witnesses.  It  is  conceded  that  defendants  have  never  made 
any  conveyance  of  the  land  to  Longhenry  or  his  assigns,  un- 
less such  be  the  effect  of  the  writing  produced  in  evidence. 
Defendants  do  not  claim  to  have  ever  been  able  to  make  title 
to  said  Longhenry  or  his  assigns,  but  say  they  undertook 
simply  to  give  to  him  the  advantage  of  a  relinquishment  of 
entry  thereon  made  by  a  third  person. 

The  issue,  therefore,  is  purely  one  of  fact.  Is  the  in- 
strument brought  into  court  on  behalf  of  defendants  the  con- 
tract made  between  the  parties?  If  not,  then  did  the  de- 
fendants agree  to  make  title  to  the  land,  and  in  default 
thereof  to  pay  Longhenry  the  sum  of  $1,500,  as  claimed 
by  the  plaintiff?  The  testimony  upon  these  propositions  is 
in  direct  and  irreconcilable  conflict.  The  substance  of  the 
agreement  and  the  contents  of  the  paper  as  claimed  by  the 
plaintiff  and  the  opposing  claims  made  by  the  defendants 
are  each  upheld  by  numerous  witnesses,  all  testifying  with 
much  positiveness.  Under  such  circumstances  the  deter- 
mination of  the  dispute  was  clearly  and  peculiarly  a  matter 
for  the  jury;  and,  unless  the  record  is  found  to  disclose 
some  manifest  error  occurring  upon  the  trial,  we  are  not 
authorized  to  interfere  with  the  verdict.  To  uphold  the 
appellant's  contention  that  the  verdict  is  not  sufficiently 
supported  by  the  evidence  would  be  for  us  to  usurp  the  func- 
tions of  the  jury  and  pass  upon  the  credibility  of  the  wit- 
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nesses  and  the  weight  and  value  of  their  testimony.     This 
we  are  not  authorized  or  willing  to  do. 

Exceptions  have  been  taken  to  several  rulings  of  the 
trial  court,  to  which  we  will  briefly  advert.  Several  wit- 
nesses for  plaintiff,  who  claim  to  have  seen  and  read  the 
1.  Admission  ot    Written  Contract  signed  by  Longhenry,  were 

EviDBNci.  permitted  to  testify  to  their  recollection  of 
its  contents.  This  was  objected  to  on  the  ground  that  the 
possession  of  the  paper  had  been  traced  to  Rivers,  who  had 
not  been  called  as  a  witness  to  produce  it.  If  there  was 
error  in  this  ruling,  it  was  without  prejudice.  Rivers  was 
made  a  witness  by  defendants  and  testified  that  he  never 
had  but  one  written  contract  between  the  parties,  that  the 
paper  produced  by  him  was  the  identical  instrument,  and 
that  he  never  had  possession  of  a  paper  such  as  was  de- 
scribed on  part  of  the  plaintiff.  The  plaintiff  was  not  re- 
quired to  put  a  hostile  witness  on  the  stand  and  produce  in 
evidence  a  writing  the  genuineness  of  which  she  denied  and 
repudiated ;  and.  Rivers  having  denied  the  possession  or  cus- 
tody of  such  a  writing  as  the  plaintiff  was  seeking  to  prove, 
her  failure  to  call  him  to  the  stand  affords  no  reasons  for 
excluding  the  secondary  evidence  offered  by  her  as  to  its 
alleged  contents.  This  holding  comes  within  the  spirit  of 
the  rule  applied  by  us  in  Leebrick  v.  Stahle,  68  Iowa,  515, 
and  Bell  v.  Railroad  Co.,  64  Iowa,  321. 

Complaint  is  made  that  in  examining  his  witnesses  as 

to  the  contents  of  the  alleged  missing  contract  counsel  for 

plaintiff  was  permitted  to  propound  questions  which  were 

leading  and  suggestive  of  the  answer  desired. 

iwdinK'*"**    '^^^  matter  of  allowing  leading  questions  is  so 

questions.  ^^^^i  within  the  control  of  the  trial  court  that 
assignments  of  error  thereon  are  never  upheld  in  the  absence 
of  a  showing  of  abuse  of  discretion.  An  examination  of  the 
record  in  the  present  case  discloses  no  violation  of  the  rule 
from  which  prejudice  to  the  defendants  can  be  inferred. 
Few  witnesses,  no  matter  how  intelligent  or  honest  they  may 
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be,  can  repeat  verbatim  the  contents  of  a  lost  writing  which 
they  have  seen  but  once  or  twice,  and  it  is  not  improper 
for  counsel  to  suggest  or  call  attention  to  the  several  mat- 
ters which  the  instrument  is  claimed  to  have  embodied,  and 
ask  for  the  recollection  of  the  witness  in  respect  thereto. 
This  liberty  should,  of  course,  be  so  controlled  by  the  court  as 
to  avoid  any  unfair  suggestion  to  the  witness  of  the  answer 
desired  by  counsel.  To  effectuate  this  end  no  hard  and  fast 
invariable  rule  can  be  prescribed,  but  much  must  depend 
upon  the  peculiar  circumstances  of  the  particular  case  on 
trial:  the  nature  of  the  contest  and  of  the  information 
sought,  the  intelligence  or  want  of  intelligence,  and  the  will- 
ingness or  unwillingness  of  the  witness  —  and  all  of  the 
surrounding  circumstances  are  to  be  considered  in  ruling 
upon  such  objections,  and  the  trial  court  is  in  the  position 
to  determine  the  propriety  of  that  line  of  inquiry  better  than 
this  court  can  ordinarily  do  from  the  printed  record. 

Upon  cross-examination  defendant  Burke  was  asked  if 
at  a  certain  time  and  place  and  in  the  presence  of  persons 
named  he  did  not  say  to  one  Stone  that  he  had  agreed  to 

give  Longhenry  a  good  title  to  160  acres  of 
impeach-        land  in  Oklahoma  or  $1,500  in  money,  which 

question  he  answered  m  the  negative.  In  re- 
buttal, Stone  was  called  as  a  witness  for  plaintiff  and  testi- 
fied that  Burke  did  at  the  specified  time  and  place  make 
the  statement  indicated  by  the  question  above  referred  to. 
The  admission  of  this  testimony  was  said  to  have  been  er- 
roneous because  it  was  an  attempt  to  impeach  the  witness 
upon  an  immaterial  matter,  and  because  the  admission,  if 
made,  would  not  be  admissible  against  his  codefendant.  We 
are  very  clear  that  the  statement  inquired  about  was  not 
immaterial.  As  a  witness  for  the  defendants  Burke  had 
testified  that  the  paper  produced  by  Rivers  was  the  contract 
and  the  only  contract  made  by  himself  and  Taylor  with 
Longhenry,  and  explicitly  denied  having  entered  into  any 
such  agreement  as  was  claimed  by  the  plaintiff.     If,  then, 
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he  had  made  statements  out  of  court  utterly  at  variance  with 
his  sworn  version  of  the  contract  or  any  statement  which  by 
fair  construction  involved  an  admission  of  the  truth  of  the 
plaintiff's  case  (and  such  we  think  was  the  effect  of  the  al- 
leged statement  put  in  evidence)  its  admission  in  rebuttal 
was  surely  proper  upon  the  most  familiar  rules  of  evidence 
as  tending  to  impeach  his  veracity.  Whether  its  effect  as  a 
mere  admission  should  be  regarded  as  evidence  against  his 
codefendant  we  need  not  here  determine.  It  is  enough  that 
the  testimony  was  admissible  for  any  purpose;  and,  if  de- 
fendants believed  that  its  application  or  effect  should  have 
been  limited  to  the  matter  of  impeachment  alone,  an  instruc- 
tion to  that  effect  should  have  been  requested. 

The  plaintiff  was  permitted  to  elicit  from  some  of  the 
witnesses  the  fact  that  the  stock  of  goods  sold  or  traded  for 
the  Oklahoma  land  had  in  fact  been  delivered  to  the  defend- 

4  Salm-   ^         ^^^^  ^^^  *^®  ^^^^  ^^  ^^^^  delivery,  and  upon 
evidence.       ^jjjg  j^jg^  error  is  assigned.     The    testimony 

was  admissible.  It  does  no  more  than  to  show  that  Long- 
henry,  under  whom  plaintiff  claims  by  assignment,  per- 
formed his  part  of  the  contract  and  paid  the  consideration 
upon  which  the  alleged  agreement  of  the  defendants  was 
based,  and  this  we  take  it  is  always  relevant  in  every  case 
where  recovery  is  bought  upon  contract. 

Defendants  also  requested  an  instruction  to  the  jury  in 
the  following  words:  "  (1)  If  you  find  from  the  evidence 
that  the  only  written  contract  entered  into  between  John 
Longhenry,^  Allie  Burke,  and  T.  C.  Taylor 
was  the  written  contract  which  has  been  in- 
troduced in  evidence  as  Exhibit  A,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  case,  and  you  should  find  for  the 
defendants."  To  the  refusal  of  this  request  exception  is 
taken.  There  was  no  error  in  the  ruling.  In  the  first  place, 
the  instruction  asked  assumed  that  the  writing  referred  to 
was  a  contract  between  the  defendants  and  Longhenry,  a 

fact  which  was  the  subject  of  radical  dispute  upon  the  trial, 
Vol.  131  Ia.- 
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In  the  next  place,  it  is  merely  another  statement  of  the  self- 
evident  proposition  that,  if  this  writing  was  the  contract  and 
the  onlj  contract  between  said  parties,  then  plaintiff  was 
not  entitled  to  recover  upon  the  alleged  contract  described 
in  her  pleadings.  This  thought  or  its  equivalent  is  embodied 
in  various  forms  in  the  charge  given  to  the  jury  by  the  court 
upon  its  own  motion,  and^  indeed,  it  is  of  such  an  axiomatic 
character  that  even  without  any  instruction  from  the  court 
it  is  not  conceivable  that  the  jury  should  have  been  misled 
in  this  respect. 

Certain  alleged  signatures  of  John  Longhenry  were 
shown  him  on  cross-examination  by  the  defendants,  and  he 
admitted  their  genuineness.  These  signatures  were  sub- 
6.  CoKTiACTs:  mitted  to  the  jury  for  comparison  with  the 
execution:  alleged  siguaturc  to  the  writing  produced  by 
writing.  Bivers.     On  this  subject  the  court  instructed 

the  jury  that,  if  they  found  the  signatures  referred  to  upon 
the  cross-examination  were  genuine,  they  might  be  used  for 
comparison  with  the  disputed  signature,  but  for  no  other 
purpose.  Objection  is  made  to  this  instruction  because,  it 
is  said,  that  the  genuineness  of  the  signatures  was  admitted, 
and  such  question  should  therefore  not  have  been  left  to  the 
jury.  ^  It  is  true  that  Longhenry  admitted  the  signatures 
(except  the  one  to  the  paper  offered  by  the  defendants)  to 
be  his,  but  his  admission  to  that  effect  was  not  the  admission 
of  the  plaintiff.  While  a  party  may  not  under  some  cir- 
cumstances impeach  the  veracity  of  his  own  witness,  he  is 
not  ordinarily  bound  by  any  statement  of  fact  made  by  such 
witness.  We  conclude,  therefore,  that  plaintiff  was  entitled 
to  have  the  fact  as  to  the  several  signfitures  submitted,  with 
all  other  matters  material  to  the  controversy  and  appearing 
in  evidence,  to  the  finding  of  the  jury. 

Some  other  questions  are  argued  by  counsel,  but  those 
already  referred  to  are  all  which  seem  to  us  material  to  the 
disposition  of  the  appeal. 

We  find  no  reversible  error  in  the  record,  and  the  judg^ 
ment  of  the  district  court  is  affirmed. 
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Ha  WARDEN  State  Bank,  Appellant,  v.  R.  J.  Hessleh,  De- 
fendant, and  G.  J.  Shoemakeb,  Garnishee. 

Garnishment:    judgment  against  garnishee.    Judgment  against  a 

1  garnishee  should  not  be  entered  prior  to  a  judgment  against  the 
principal  debtor. 

Same:    payment  into  court:    appeal.    There  is  no  occasion   for 

2  ordering  the  fund  in  the  hands  of  a  garnishee  to  be  paid  over 
to  the  clerk  prior  to  judgment  against  the  principal  defendant, 
where  there  is  no  showing  that  he  cannot  safely  keep  the  same; 
and  an  order  defying  a  motion  to  that  effect  is  not  appealable. 

Appeal  from  Sioux  District  Court. —  Hon.  Wm.  Hutchin- 
son, Judge. 

Monday,  October  22,  1906. 

Clarence  A.  Plank,  for  appellant. 

P.  D.  Van  Oosterhout  and  J.  H.  Hutchinson,  for  ap- 
pellees. 

Ladd,  J. —  The  plaintiff  prayed  for  judgment  on  ac- 
count of  overdrafts  in  the  sum  of  $607.  The  petition  was 
aided  by  writ  of  attachment,  and  G.  J.  Shoemaker  served 
thereunder  as  garnishee.  From  his  answer,  taken  in  open 
court,  it  appeared  that  the  defendant  Hessler,  had  conveyed 
a  part  of  his  property  by  bill  of  sale  to  Shoemaker  and  the 
remainder  to  the  Hawarden  Creamery  Association,  with  the 
understanding  that  the  garnishee  should  reduce  the  property 
to  money,  and  distribute  it  pro  rata  to  the  farmer  patrons 
of  the  creamery,  to  whom  Hessler  was  indebted.  Shoe- 
maker had  received  under  this  arrangement  $900,  and  the 
plaintiff  moved  for  an  order  that  the  garnishee  pay  into  the 
hands  of  the  clerk  of  court  a  sufficient  sum  of  money  to  sat- 
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isfy  any  judgment  which  might  be  recovered.  This  was  on 
the  theory  that  the  bills  of  sale  amounted  to  a  general  assign- 
ment for  the  benefit  of  creditors  with  preferences,  and,  for 
this  reason,  were  void.  The  motion  was  overruled,  but  the 
granishee  was  not  discharged.  No  judgment  had  been  re- 
covered by  plaintiff  against  defendant,  and  for  this  reason 
none  properly  might  have  been  entered  against  the  garnishee. 
Barton  v.  Smith,  7  Iowa,  85 ;  Bean  v.  Barney,  10  Iowa,  498 ; 
ToU  V.  Knight,  15  Iowa,  370.  See  Capitol  City  Bank  v. 
Wakefield,  88  Iowa,  46. 

As  no  claim  was  made  that  the  garnishee  would  not 
safely  keep  the  funds  until  judgment  might  be  recovered 
against  defendant,  there  was  no  occasion  for  turning  them 
over  to  the  clerk  prior  to  the  recovery  of  judgment,  even  if 
this  might  be  done  in  a  proper  case.  His  liability  as  gar- 
nishee was  still  subject  to  determination  after  the  entry  of 
judgment,  and,  for  this  reason,  the  ruling  of  the  court 
was  not  such  as  to  involve  the  merits  of  the  claim  against 
the  garnishee,  nor  materially  to  affect  the  decision  finally 
to  be  rendered.  An  appeal  cannot  be  prosecuted  from  such 
an  order.  Section  4101,  Code.  See  Richards  v.  Burden, 
31  Iowa,  305;  Walker  v.  Pumphrey,  82  lo.wa,  487.  And 
no  other  course  is  open  save  to  dismiss  for  want  of  jurisdic- 
tion.—  Dismissed. 


Catherine  Moore,  Appellant,  v.  W.  D.  Scbuggs  and  E. 
L.  Valentine,  Sheriff. 

Advancements:    presumption.    Where  a  parent  furnishes  the  pur- 

1  chaser  money  and  takes  a  conveyance  in  the  name  of  a  child, 
the  rule  which  presumes  an  advancement  does  not  apply,  in 
the  absence  of  a  showing  to  the  contrary. 

Recovery  of  real  property:    estoppel.    A  parent  purchasing  land 

2  and  taking  the  conveyance  in  the  name  of  a  child  is  not  es- 
topped to  assert  title  thereto  as  against  a  creditor  of  the  child, 
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in  the  absence  of  a  showing  that  the  parent  knew  of  the  ex- 
tention  of  the  credit. 

Appeal  from  Mahaska  District  Court. —  Hon.  W.  G.  Clem- 
ents, Judge. 

Monday,  Octobeb  22,  1906. 

Suit  in  equity  to  enjoin  the  sale  of  real  estate  to  sat- 
isfy a  judgment  against  a  third  party.  Judgment  for  the 
defendants,  from  which  the  plaintiff  appeals. —  Reversed. 

Liston  McMillen,  for  appellant. 

H.  H.  Sheriff  and  John  0.  Malcom,  for  appellees. 

She^win,  J. —  Catherine  Moore,  the  plaintiff  herein, 
is  the  mother  of  Siddie  Moore,  against  whom  the  defendant 
W.  D.  Scruggs  obtained  a  judgment  in  1895.  In  Febru- 
ary, 1904,  the  real  estate  in  question  was  purchased  of  one 
Taylor ;  the  purchase  being  negotiated  by  Siddie  Moore,  who 
took  the  title  to  the  land  in  her  own  name.     In  November, 

1904,  she  conveyed  the  land  to  her  mother,  and  in  January, 

1905,  levy  was  made  thereon  under  a  general  execution  is- 
sued on  the  judgment  against  Siddie  Moore.  Thereafter 
this  suit  was  brought  to  restrain  the  defendants  from  selling 
the  land  to  satisfy  said  judgment;  the  plaintiff  alleging  own- 
ership of  the  land  by  purchase  from  Taylor,  and  that  the 
title  thereto  was  taken  in  the  name  of  her  daughter  without 
her  knowledge  or  consent.  The  defendants  answered,  deny- 
ing the  ownership  of  the  plaintiff,  and  alleging  the  owner- 
ship of  Siddie  Moore,  and  that  the  conveyance  from  her 
to  her  mother  for  the  purpose  of  defrauding  the  defendant 
Scruggs.  An  estoppel  by  conduct  is  also  pleaded  by  the  de- 
fendants based  on  the  allegation  that  at  the  time  Scruggs 
extended  the  credit  on  which  his  judgment  was  founded 
Catherine  Moore  permitted  him  to  rely  on  Siddie  Moore's 
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apparent  ownership  of  other  property,  and  fraudulently  re- 
mained silent  when  equity  and  good  conscience  would  re- 
quire full  disclosure  of  the  true  condition  of  affairs, 

Catherine  Moore  is  a  widow,  whose  husband  departed 
this  life  many  years  before  any  of  the  transactions  in  ques- 
tion arose.  Before  his  death  her  husband  deeded  to  her 
a  valuable  farm,  which  she  sold  some  years  after  his  death, 
receiving  therefor  a  large  sum  of  money.  After  this  sale 
she  negotiated  for  eighty  acres  of  land  known  in  this  record 
as  the  "  O'Connor  farm."  The  purchase  thereof  was  made, 
the  deed  being  to  Siddie  Moore,  who  held  the  title  for  a  short 
time  only,  and  then  conveyed  to  her  mother.  It  is  on  this 
transaction  that  the  principal  controversy  in  this  case  hinges, 
the  appellees  contending  that  the  O'Connor  land  was  in  fact 
purchased  for  Siddie  Moore  and  paid  for  with  her  money, 
while  the  appellant  contends  that  she  bought  it  and  paid  for 
it  with  a  part  of  the  money  received  for  the  farm  that  she 
had  previously  sold,  and  that  the  title  was  taken  iti  the 
name  of  her  daughter  for  temporary  purposes  only. 

A  careful  examination  of  the  record  convinces  us  that 
the  appellant's  contention  is  sustained.  While  there  seems 
to  have  been  some  disposition  on  the  part  of  the  daughter 
to  take  the  title  in  herself  regardless  of  her  mother's  wishes, 
the  evidence  satisfactorily  shows  that  the  mother  in  fact 
furnished  thj  money  to  pay  for  the  land.  She  had  means, 
and  it  is  conclusively  shown  that  the  daughter  had  nothing  of 
her  own.  The  fact  that  the  daughter  had  acted  as  the  agent 
of  her  mother,  and  had  been  permitted  to  make  deposits- of 
her  mother's  money  in  her  own  name,  is  clearly  shown,  and 
accounts  for  the  necessity  for  her  presence  when  payment 
for  the  O'Connor  land  was  made.  It  is  undoubtedly  true 
that  the  land  involved  in  this  suit  was  paid  for  with  money 
received  from  the  sale  of  the  O'Connor  farm  to  Mr.  Sarvis. 
Indeed,  we  do  not  understand  that  the  appellees  contend 
other\\'iso;  their  contention  being,  as  we  understand  their 
argument,  that  the  conveyance  of  the  O'Connor  land  and  of 
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the  land  in  question  were  advancements  made  by  the  plaintiff 
to  her  daughter.  The  trouble  with  this  contention  as  to 
the  O'Connor  land  is  that  the  title  was  afterwards  transferred 
to  the  mother,  and  the  presumption  of  an  advancement  was 
thereby  entirely  destroyed. 

As  to  the  land  in  suit,  it  is  conclusively  shown  that  the 
daughter  took  the  title  in  herself  without  the  knowledge  of 
her  mother,  and  hence  the  rule  that,  where  a  parent  furnishes 
1.  Advance-  the  purchase  moucy  and  takes  the  conveyance  ' 

sumption.  in  the  name  of  a  child  the  law,  in  the  absence 
of  a  showing  to  the  contrary,  presumes  an  advancement,  does 
not  apply.  If  an  agent  invest  his  principal's  money  in 
real  estate  with  his  knowledge,  but  takes  the  title  in  himself 
without  the  consent  of  his  principal,  there  will  be  a 
resulting  trust.  1  Perry  on  Trusts,  section  135.  The 
record  fails  to  show  any  advancement  to  Siddie  Moore. 
It  is  well  settled  that  a  judgment  is  a  lien  only  on  the  in- 
terest of  the  judgment  defendant.  Atkinson  v,  Hancock  & 
Co,,  67  Iowa,  452 ;  Welton  v.  Tizzard,  15  Iowa,  495 ;  First 
National  Bank  v,  Hayzlett,  40  Iowa,  659. 

While  it  is  shown  that  Mr.  Scruggs  extended  credit  to 
Siddie  Moore  while  she  held  the  title  to  one  forty  of  the 
O'Connor  eighty,  the  evidence  wholly  fails  to  prove  that  the 
**  ^Jkal^rop-'  appellant  knew  anything  of  their  dealings,  or 
toppei.**"  knew  that  he  had  obtained  a  judgment  against 
her  daughter  until  after  the  land  in  suit  had  been  conveyed 
to  her  by  her  daughter. 

Our  conclusion  is  that  the  plaintiff  is  entitled  to  the  re- 
lief demanded,  and  it  is  so  ordered.  The  judgment  is  re- 
versed. 
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L.  W.  McLennan  and  C.  O.  Bbeeb,  Appellees,  v.  The 
Farmeks'  Savings  Bank  of  Arispe,  Iowa,  Appellant 

Banks  and  banking:  appucation  of  deposits.  A  bank  cannot  apply 
the  proceeds  of  property  coming  into  its  hands'  by  inadvertence 

•  or  mistake  and  in  the  name  of  one  who  has  no  interest  therein, 
to  the  satisfaction  of  the  debts  of  such  party,  as  against  the 
owner  in  fact  of  the  property. 

Appeal  from  Union  District  Court, —  Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  Octobeb  23,  1906. 

Action  to  recover  a  sum  of  money  received  by  defend- 
ant as  the  proceeds  of  certain  hogs  shipped  from  Shepard  in 
Union  county,  this  state,  to  St.  Joseph,  Mo.  It  is  claimed 
that  the  hogs  belonged,  to  plaintiff,  and  that  by  mistake  they 
were  shipped  in  the  name  of  one  J.  R.  Webb,  and  that  when 
the  bank  received  the  proceeds  of  the  shipment  it  wrongly 
applied  it  upon  a  debt  owing  it  by  said  Webb.  Defendant 
denied  practically  all  the  allegations  of  the  petition,  and 
upon  a  trial  to  the  court,  a  jury  being  waived,  judgment  was 
rendered  for  plaintiff,  and  defendant  appeals. —  Affirmed. 

SulUvans  &  Fry,  for  appellant. 

H.  P.  Armitage  and  Milligan  &  Lee,  for  appellees. 

Deemer,  J. —  C.  O.  Breed  was  a  stock  buyer,  and  J. 
R,  Webb  was  his  agent,  who,  upon  commission,  purchased 
hogs  for  shipment.  After  Webb  purchased  stock  he  fur- 
nished a  statement  to  Breed,-  and  he  (Breed)  paid  for  the 
animals  bought,  and  shipped  them  in  his  own  name.  At 
the  time  of  the  transaction  in  qXiestion  Webb  was  indebted 
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in  a  large  amount  to  the  defendant,  ^the  Farmers'  Bank,  upon 
his  own  account.  Webb  had  purchased  hogs  for  Breed  to 
the  amount  of  $44.65,  and  for  which  Breed  had  paid,  when 
he  (Breed)  was  called  away  from  home,  and,  as  a  full  car 
load  had  not  been  purchased,  and  as  Webb  was  without  funds 
and  irresponsible,  it  was  arranged  between  Webb  and  plain- 
tiff McLennan,  who  was  cashier  of  the  Citizens'  Bank  of 
Afton,  that  he  (McLennan)  would  furnish  the  funds  neces- 
sary to  make  up  a  car  load  of  hogs  upon  condition  that  the 
hogs  were  to  belong  to  McLennan,  be  shipped  in  the  name  of 
his  bank,  and  the  proceeds  to  be  returned  thereto;  Webb  to 
have  no  interest  therein  save  his  commission.  Pursuant  to 
this  arrangement,  Webb  purchased  enough  hogs  to  make  up  a 
car  load,  drawing  his  own  checks  upon  the  Citizens'  Bank  of 
Afton  in  payment  therefor.  These  checks  were  paid  by  Mc- 
Lennan, but  were  not  entered  upon  the  books  of  the  bank; 
the  checks  being  used  simply  as  a  means  of  settlement  be- 
tween Webb  and  McLennan.  When  the  car  was  ready  for 
shipment,  Webb,  without  the  knowledge  or  consent  of  either 
of  the  plaintiffs,  and  entirely  upon  his  own  motion,  di- 
rected that  it  be  sent  to  a  commission  firm  in  St.  Joseph, 
Mo.,  with  which  he  (Webb)  had  theretofore  done  business, 
and  in  conformity  to  a  prior  custom,  and  without  express  di- 
rection from  any  one,  this  commission  firm  remitted  the  pro- 
ceeds of  the  car  of  hogs,  or  sent  a  letter  of  advice  to  the  de- 
fendant bank  for  the  credit  of  Webb.  Upon  the  receipt  of 
this  advice,  defendant  applied  the  amount  thereof  upon 
Webb's  past-due  indebtedness  to  it.  Plaintiffs,  Breed  and 
McLennan,  bring  this  action  to  recover  the  proceeds  of  the 
hogs,  claiming  that  the  animals  were  by  mistake  billed  and 
shipped  in  the  name  of  Webb,  who  was  a  mere  agent  for  the 
plaintiffs,  and  that  they  in  fact  were  and  are  the  owners 
of  the  hogs  and  the  proceeds  thereof ;  Webb  having  no  in- 
terest therein  save  his  commission.  No  question  is  made  re- 
garding the  joinder  of  plaintiffs,  nor  is  there  any  issue  re- 
garding their  right  to  sue.     Something  is  said  in  argument 
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about  these  propositions,  but  it  affirtnatively  appears  that 
they  were  not  presented  to  or  passed  upon  by  the  trial  court. 
We  go,  then,  directly  to  the  merits. 

Counsel  for  defendant  contend  that  the  proceeds  from 
the  sale  of  the  hogs  came  into  the  possession  of  the  bank  as 
the  property  of  Webb  without  notice  that  any  other  person 
had  any  claim  or  right  thereto,  and  that  it  was  legally  justi- 
fied in  applying  same  upon  Webb's  indebtedness  to  it.  They 
rely  upon  Waters  v.  Bank,  65  Iowa,  234;  School  Dist.  v. 
Bank,  102  Mass.  174,  and  other  cases.  In  our  opinion,  these 
cases  are  not  applicable  to  the  facts  now  before  us.  Here 
the  hogs  were  to  be  and  were  the  property  of  the  plaintiffs. 
Without  their  knowledge  or  consent  they  were  shipped  in 
the  name  of  Webb,  he  having  no  title  thereto.  The  commis- 
sion house,  without  direction  from  any  one,  but  relying  upon  . 
a  previous  custom,  caused  to  be  deposited  in  the  Stock  Yards 
l)ank  at  St.  Joseph,  Mo.,  for  the  credit  of  defendant,  the 
proceeds  of  the  hogs  as  coming  from  J.  R.  Webb.  Upon  the 
receipt  of  "advice"  of  this  deposit,  defendant  credited  the 
amount  thereof  upon  various  notes  which  it  held  signed  by 
Webb.  Defendant  received  nothing  but  this  advice  from  the 
St.  Joseph  bank,  and  it  is  manifest  that  the  law  merchant 
has  nothing  to  do  with  the  case.  Webb  made  no  deposit 
with  the  defendant  or  with  the  St.  Joseph  bank,  and  he  did 
not  direct  that  returns  should  be  made  to  defendant,  or  de- 
posits made  to  its  credit  on  his  behalf.  Neither  of  plaintiffs 
gave  directions  that  the  stock  should  be  shipped  in  Webb's 
name,  or  that  Webb  should  have  credit  with  the  proceeds, 
nor  did  Webb  direct  the  shipment  in  his  name. 

The  sole  question  is,  who  is  entitled  to  the  proceeds  of 
these  hogs  ?  There  are  no  equities  in  defendant's  favor,  for 
it  came  into  possession  of  the  funds,  or  such  possession  as  it 
had,  solely  through  a  mistake,  and  without  any  laches  on 
plaintiffs'  part.  If  the  hogs  belonged  to  plaintiffs,  they  are, 
under  this  record,  entitled  to  the  proceeds  thereof. 

The  action  is  at  law,  and,  if  there  be  any  evidence  to 
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sustain  the  finding  of  the  trial  court  upon  this  proposition, 
the  judgment  should  be  affirmed.  Turning  to  the  record, 
we  find  ample  evidence  that  Webb  was  buying  for  Breed 
simply  upon  commission,  that  he  had  no  interest  in  the  hogs, 
and  that  he  (Breed)  did  not  authorize  Webb  to  ship  in  his 
own  name.  After  Breed  left  home,  Webb  explained  the'  sit- 
uation to  McLennan,  and  McLennan  told  Webb  to  check  on 
him,  and  have  the  returns  come  to  the  Citizens'  Bank  of  Af- 
ton.  When  the  shipment  came  to  be  made,  no  directions 
were  given  the  station  agent  as  to  whose  name  in  which  to 
ship  them,  but  upon  his  own  motion  he  used  the  name  of 
Webb  as  consignor.  Webb  did  not  at  any  time,  and  does 
not  now,  claim  to  own  either  the  hogs  or  the  proceeds.  It 
very  satisfactorily  appears,  that  Webb  had  no  interest  in  the 
hogs  save  to  the  extent  of  his  commission,  and  that  the  ship- 
ment was  made  in  his  name  through  mistake  of  the  railway 
agent, 'and  not  by  any  direction  of  the  parties  in  interest. 
The  placing  of  the  credit  to  the  defendant  bank  in  the  St. 
Joseph  bank  was  the  result  of  a  mistake  on  the  part  of  the 
commissionmen,  and  not  by  direction  of  any  party  to  this  liti- 
gation. In  these  circumstances,  it  surely  cannot  be  seriously 
claimed  that  defendant  is  entitled  to  the  money  as  against 
the  true  owner.  No  cases  have  been  cited  which  so  hold, 
and  we  do  not  think  that  any  can  be  found.  If  Webb  were 
a  trustee,  and,  as  such,  had  intentionally  made  a  deposit  in 
defendant's  bank^  and  defendant  had  received  it  without  no- 
tice of  its  trust  character,  and  had  applied  it  upon  Webb's 
indebtedness,  we  should  have  an  entirely  different  case ;  one 
to  which  the  authorities  cited  by  appellant  might  apply- 
But  that  is  not  the  situation  here.  There  was  no  trustee- 
ship except  ex  malefacio,  and  there  was  no  deposit  by  the 
trustee.  The  -deposit,  such  as  it  was,  was  by  another,  with- 
out any  authority  or  direction  in  the  premises.  Such  a  de- 
.  posit  should  not  be  held  to  deprive  the  plaintiffs  of  their 
property  or  of  its  proceeds.     Cody  v.  Bank,  46  Neb.  756  (65 
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N.  W.  906),  supports  this  conclusion.     See,  also,  Burtnett 
V.  Bank,  38  Mich.  630. 

The  judgment  of  the  district  court  seems  to  be  correct, 
and  it  is  affirmed. 


fiM  S?  Michael  Cavanaugh,  Appellant^  v.  Centebvillb  Block 

Coal  Co. 

Master  and  servant:    negligence:    proximate  cause.    The  master 
1    is   not  liable   for  an   injury  to  a   servant  where  there  is  no 
causal  relation  between  the  injury  and  the  negligent  act  of  the 
master. 

Mines  and  mining:  duty  of  master:  nbgugbnce  of  oo-employ£. 
2  Where  a  miner  engaged  to  mine  coal  and  deliver  it  in  cars 
at  the  main  entry  at  a  specified  price  per  ton,  the  owner  was 
under  no  obligation  to  assist  him  in  replacing  a  derailed  car 
on  that  part  of  the  track  over  which  he  had  control;  and  the 
act  of  the  pit  boss  in  voluntarily  rendering  him  assistance  was 
that  of  a  co-employe  for  whose  negligence  in  so  doing  the  mas- 
ter was  not  liable. 

Appeal  from  Appanoose  District  Court. —  How.  Yn^SK  W. 

ElCHELBEBQBB,    JudgC. 


/ 


/ 


Tuesday,  Octobeb  23,  1906. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  by  reason  of  the  negli- 
gence of"  defendant's  employes.  At  the  conclusion  of  the 
plaintiff's  evidence  the  court  sustained  a  motion  to  direct 
a  verdict  for  the  defendant,  and  from  the  judgment  on  such 
directed  verdict  the  plaintiff  appeals. —  Affirmed. 

Baker  &  Baker,  for  appellant. 

Howell  &  Elgin,  for  appellee. 

McClain,  C.  J. —  The  ultimate  facts  which  the  evi- 
dence for  plaintiff  tended  to  establish,  so  far  as  they  are 
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material  to  the  determination  of  the  questions  involved,  are 
as  follows:  The  plaintiflF  was,  at  the  time  of  receiving  the 
injury  complained  of,  engaged  as  a  miner  in  the  coal  mine 
of  defendant,  under  the  usual  arrangement,  by  which  he  was 
allowed  to  work  under  the  general  direction  of  defendant's 
pit  boss,  and  receive  pay  at  a  specified  price  per  ton  for  coal 
mined  by  him  and  delivered  at  the  mouth  of  the  shaft. 
Miners  in  defendants'  mine  work  in  rooms  which  are  ex- 
tended back  by  them,  in  carrying  on  the  operation  of  getting 
out  the  coal,  from  the  main  entry  to  the  depth  of  about  one 
hundred  and  twenty-five  feet,  and  it  is  the  business  of  the 
miner  to  pick  or  blast  down  the  coal  on  the  face  of  the  vein  as 
the  room  is  extended  back  from  the  main  entry,  load  the  coal 
upon  cars  furnished  by  the  company  at  the  mouth  of  his 
room,  and  deliver  these  cars  in  the  entry,  where  they  are 
taken  by  the  drivers,  and  hauled  by  mules  to  the  shaft,  to 
be  elevated  by  machinery  to  the  surface.  As  the  thickness 
of  the  vein  of  coal  which  was  being  mined  in  this  mine  was 
only  sufficient  to  allow  the  use  of  the  small  cars  employed 
for  transporting  the  coal  from  the  place  where  it  was  mined 
to  the  entry,  and  would  not  permit  the  passage  of  the  mules 
without  some  additional  height  being  furnished  in  the  entry, 
it  was  necessary  to  dig  out  the  dirt  below  the  coal  vein  and 
also  above,  so  that  the  entries  might  be  sufficient  in  height 
to  allow  the  mules  to  pass  through ;  and  in  such  entries  iron 
tracks  were  constructed  on  which  the  cars  might  run.  This 
work  of  preparing  the  entries  for  the  operation  of  the  cars 
propelled  by  mules  and  laying  the  track  for  the  cars  to  run 
upon  was  done  by  the  company,  employing  for  that  purpose 
men  paid  by  the  day,  and  the  company  constructed  for  each 
room  a  slope  from  the  entry  up  to  the  level  of  the  floor  of 
the  room,  and  laid  upon  this  slope  iron  switch  rails,  con- 
nected, with  the  main  track  in  the  entry,  and  wooden  rails 
connected  with  the  iron  switch  rails,  thus  extending  the  track 
up  into  tho  opening  of  the  room.  The  additional  wooden 
rails  necessary  to  carry  the  car  back  into  the  room  to  the 
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face  of  the  coal  where  the  miner  would  load  his  cars  were 
laid  by  the  miner  himself,  as  he  had  occasion  to  need  them. 
It  thus  appears  that  the  company  was  responsible  for  the 
condition  of  the  track  up  the  slope  into  the  room  in  which 
the  miner  should  work,  and  the  miner  w^s  responsible  for 
the  condition  of  the  track  extending  into  the  room  itself. 
Plaintiff,  having  been  assigned  to.  the  room  in  which  he  was 
working,  loaded  a  .car  furnished  him  by  the  pit  boss,  and 
with  the  assistance  of  the  boss  was  pushing  it  out  of  his 
room  upon  the  switch  furnished  by  the  company,  ready  to 
be  taken  by  the  driver  in  the  entry,  as  he  should  have  oc- 
casion to  attach  it  to  a  "  trip  "  of  cars  being  hauled  to  the 
shaft,  when  the  car  got  off  the  track  at  the  point  where 
the  first  pair  of  wooden  rails  connected  with  the  iron  rails 
of  the  switch,  and  in  putting  the  car  back  upon  this  track, 
with  the  assistance  of  or  in  conjunction  with  the  efforts  of 
the  pit  boss,  plaintiff's  fingers  on  one  hand  were  injured 
by  being  pinched  between  the  bottom  of  the  car  and  a  wooden 
prop  which  the  pit  boss  has  been  using  in  "  slewing  "  the 
front  end  of  the  car  over  onto  the  track,  and  which  had  been 
dropped  by  him ;  and  as  a  result  of  this  injury,  which  was 
not  so  severe  as  to  prevent  plaintiff  from  going  to  work  the 
next  day,  but  which  was  subsequently  aggravated  by  blood 
poisoning,  producing  erysipelas,  the  plaintiff's  arm  had  to 
be  amputated,  and  his  action  is  for  the  impairment  of  his 
earning  capacity  consequent  on  the  loss  of-  his  arm. 

There  were  various  grounds  urged  in  the  motion  for  a 
directed  verdict,  but  they  are  reducible  to  three  propositions 
contended  for  in  behalf  of  defendant  as  follows :  First,  that 
the  negligence,  if  any,  of  defendant  in  failing  to  keep  the 
portion  of  the  track  leading  to  plaintiff's  room  in  proper  con- 
dition for  use  was  not  the  proximate  cause  of  plaintiff's  in- 
jury; second,  that  plaintiff's  own  negligence  contributed  to 
his  injury;  and,  third,  that  plaintiff  assumed  the  risks  inci- 
dent to  the  defect  in  the  track.  1/In  the  view  which  we  take 


Oct.  1906]  Cavanatjgh  v.  Coai.  Co.  703 

of  the  case,  it  is  only  necessary  to  consider  the  question  of 
proximate  cause.  ' 

^Conceding  that  the  track  at  the  place  where  the  car 
which  the  plaintiff  and  the  pit  boss  were  pushing  down  to 
the  entry  was  derailed  was  furnished  by  the  company  and 
1.  Master  AND       was  in  its  charge,  and  that  it  was  negligent 

negligence:       in  allowiug  such   track  to  be   defective,  the 

proximate  ,         ,  ...  ^    »       tp 

cause  question  is  whether  the  mjury  to  plaintiff  was 

the  proximate  result  of  the  derailing  of  the  car.  ^  The  situa- 
tion was  this :  Plaintiff  as  a  miner  was  engaged  on  his  own 
responsibility  in  propelling  this  car  to  the  ejl^y.  This  was 
a  part  of  the  duty  which  he  must  perform  to  secure  compen- 
sation for  the  mining  of  the  coal,  for  he  was  paid  only  as  the 
coal  was  delivered  at  fhe  mouth  of  the  mine.  Plaintiff  was 
not  under  any  duty  to  the  company  to  operate  this  car,  save 
that  if  he  did  not,  with  reasonable  diligence,  prosecute  his 
business  of  getting  out  coal,  he  was  subject  to  be  discharged 
by  the  pit  boss ;  that  is,  denied  the  further  privilege  of  work- 
ing in  the  mine.  There  was  no  emergency  involved  in  the 
derailing  of  the  car  save  the  delay  occasioned  to  the  plaintiff 
in  prosecuting  his  business.  Plaintiff  was  not  entitled  to 
the  assistance,  of  the  pit  boss  or  any  one  else  connected  with 
the  operation  of  the  mine  in  pushing  his  car  to  the  entry, 
save  as  such  assistance  was,  as  it  appears,  rendered  necessary 
and  promised  to  him  in  consequence  of  the  switch  track  not 
being  in  good  order,  and  the  further  fact  that  the  pit  boss, 
desirous  of  having  coal  taken  from  the  room  to  which  plain- 
tiff had  been  assigned,  had  promised  assistance  in  getting 
out  plaintiff's  cars  until  the  track  should  be  put  in  better 
condition.  The  general  custom,  as  it  appears,  was  for 
miners  who  had  trouble  in  getting  out  their  cars  to  call  for 
assistance  on  their  fellow  miners,  or  any  one  employed  in 
the  mine.  On  a  previous  day,  while  working  in  this  same 
room,  plaintiff  had  the  assistance  of  the  driver  in  getting  out 
one  of  his  cars,  but  it  was  not  the  duty  of  the  pit  boss  or  any 
other  employe  of  the  mine  to  give  assistance  to  the  plaintiff 
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save  as  such  assistance  had  been  promised  in  this  particular 
case  on  account  of  the  defective  condition  of  the  track. 
Therefore,  when  plaintiffs  car  was  derailed,  the  responsi- 
bility of  getting  it  back  on  the  track,  in  order  that  he 
might  push  it  onto  the  switch,  rested  upon  him.  As- 
suming that  the  injury  to  the  plaintiff  was  received 
while  he  was  engaged  with  the  assistance  of  the  pit  boss 
in  replacing  the  car  upon  the  track,  we  think  that  it  was  not 
the  proximate  result  of  the  defect  in  the  track  which-  had 
caused  the  derailing  of  the  car.  It  appears  that  cars  become 
derailed  from  various  causes.  If  the  derailment  had  occurred 
on  a  portion  of  the  track  for  the  condition  of  which  the  plain- 
tiff was  responsible,  the  same  kind  of  an  accident,  in  replacing 
the  car  on  the  track  might,  as  well,  have  happened.  d^The 
proximate  result  of  the  defect  in  the  track  had  been  com- 
pletely reached  when  the  car  became  derailed.  What  was 
subsequently  done  had  no  immediate  causal  relation  with  the 
defect  which  produced  the  derailment.  If  it  had  appeared 
that  the  derailment  was  due  to  the  negligence  of  plaintiff, 
he  would  not  have  thereby  been  precluded  from  recovery  if 
the  company  wtere  chargeable  with  negligence  in  what  subse- 
quently took  place.  The  defective  track  was  not  even  the 
condition  which  led  to  the  injury  of  the  pliuntiff.  The  con- 
dition immediately  attending  or  preceding  the  injury  was  the 
derailed  car,  and  the  defect  of  the  track  was  therefore  noth- 
ing more  than  the  cause 'of  a  condition. 

In  support  of  our  conclusion,  it  would  be  idle  to  at- 
tempt any  exhaustive  citation  of  authorities,  nor  would  it  be 
practicable  to  state  any  rule  which  may  be  applied  to  all 
cases  involving  the,  question  of  proximate  cause.  A  rule 
general  enough  to  cover  all  cases  would  be  too  general  for 
•  any  practical  purpose.  Two  illustrations  will  sufficiently 
serve  to  indicate  the  conclusion  reached  by  this  court  in  cases 
very  similar  to  the  one  before  us.  In  Waiters  v.  Waterloo,  126 
Iowa,  199,  it  ij^  said  that  causal  relation  does  not  exist  where 
the  result  proceeds  from  a  source  wholly  independent  of  the 
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cause  insisted  upon,  and  comes  into  proximate  relation  with 
such  cause  only  by  reason  of  being  aided  in  some  way  by  one 
or  more  of  the  results  flowing  from  such  original  cause. 
That  was  a  case  where  recovery  was  sought  for  injury  by  an 
accident  consisting  of  a  fall  on  an  icy  street,  which  it  was 
claimed  was  the  proximate  result  of  a  prior  fall  due  to  a 
defective  sidewalk,  causing  the  injured  party  to  have  occa- 
sional spells  of  dizziness,  during  one  of  which  his  fall  on  the 
icy  street  had  subsequently  occurred.  That  case  is  quite 
analogous,  for  the  condition  of  dizziness  accompanied  or  pro- 
duced the  fall  on  the  icy  street,  while  the  previous  fall  on  the 
defective  sidewalk  was  merely  a  cause  of  such  condition. 
In  Parmenter  v.  City  of  Marion,  113  Iowa,  297,  it  was  said 
that  the  act  of  the  city  in  negligently  allowing  a  platform  to 
project  over  the  sidewalk  was  not  the  proximate  cause  of  an 
injury  to  a  passerby  who  was  struck  by  a  bale  of  hay  falling 
from  such  platform;  the  platform  being,  as  it  was  held,  a 
mere  condition,  and  not  .the  proximate  cause  of  the  accident. 
The  case  of  Andrews  v.  Chicago  &  0.  W»  B.  Co.,  129  Iowa, 
162,  is  also  very  much  in  point. 

The  cases  relied  on  by  counsel  for  appellant  are  not  in 
point  In  Hayes  v.  Michigan  Central  R.  Co.,  Ill  U.  S. 
228  (4  Sup.  Ct.  369,  28  L.  Ed.  410),  the  question  was 
whether  the  wrongful  failure  of  the  defendant  company  to 
fence  its  track  was  the  proximate  cause  of  an  accident  to  a 
boy  who  attempted  in  response  to  a  signal  from  another  boy, 
to  get  upon  a  moving  freight  train.  The  court,  in  revers- 
ing a  judgment  on  a  directed  verdict  for  the  company,  said 
(page  241  of  111  U.  S.,  page  374  of  4  Sup.  Ct.  [28  L.  Ed. 
410] ) :  "It  is  further  argued  that  the  direction  of  the 
court  below  was  right,  because  the  want  of  a  fence  could 
not  reasonably  be  alleged  as  the  cause  of  the  injury.  In  the 
sense  of  an  efficient  cause,  causa  causans,  this  is,  no  doubt, 
strictly  true ;  but  that  is  not  the  sense  in  which  the  law  uses 
the  term  in  this  connection.  The  question  is,  was  it  causa 
sine  qua  nan,  a  cause  which,  if  it  had  not  existed,  the  in- 
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jury  would  not  have  taken  place,  an  occasional  cause? 
and  that  is  a  question  of  fact,  unless  the  causal  connection 
is  evidently  not  proximate."  Whether  the  question  is  made 
any  easier  by  speaking  of  the  caitsa  sine  qua  non  rather  than 
the  caiLsa  causans,  we  need  not  consider,  for  the  court  found 
that  the  duty  imposed  on  the  company  by  ordinance  to  main- 
tain a  fence  was  imposed  by  way  of  precaution  to  lessen  the 
danger  of  such  accidents  as  that  which  •  actually  happened, 
and  there  was,  therefore,  an  immediate  proximate  connection 
between  the  neglect  of  duty  and  the  resulting  accident,  which 
the  performance  of  the  duty  might  reasonably  have  tended 
to  prevent. 

In  Aldrich  v.  Concord  &  Montreal  Railroad,  67  N.  H. 
380  (86  Atl.  252),  the  defendant  company  was  held  liable 
for  injury  to  an  employe  from  the  falling  of  logs  from  a 
freight  car  on  which  they  were  loaded,  the  supports  intended 
to  hold  the  logs  in  place  having  been  weakened  by  the  shock 
due  to  the  previous  derailment  of  the  car.  But  evidently 
there  was  here  no  intervening  responsible  cause.  In  Knapp 
V.  Sioux  City  &  P.  R.  Co.,  65  Iowa,  91,  Id.,  71  Iowa,  41, 
it  was  held  that  where  the  defendant's  negligence  in  failing 
to  keep  its  track  in  repair,  caused  a  locomotive  engine  in 
charge  of  the  plaintiff  to  leave  the  track,  and  brought  about 
the  occasion  for  plaintiff  to  reverse  the  lever  in  order  to  ar- 
rest the  movement  of  the  engine  and  avert  the  dangers  in- 
cident to  such  an  accident,  the  negligence  of  the  company  was 
the  proximate  cause  of  an  injury  to  the  engineer,  due  to  his 
effort  in  thus  reversing  the  engine.  Here  it  is  apparent  the 
defective  condition  of  the  track  brought  about  the  very  ne- 
cessity to  act  under  an  emergency  which  was  the  cause  of  the 
injury.  But  in  the  case  before  us  there  was  no  emergency, 
no  occasion  to  act  in  one  way  rather  than  in  another.  The 
derailing  of  the  train  in  the  Knapp  case  necessitated  one 
specific  act  on  the  part  of  the  engineer  —  that  is,  the  throw- 
ing back  of  the  lever  to  reverse  the  engine  —  while  in  this 
case  the  derailing  of  the  car  necessitated  no  act  whatever  as 
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an  immediate  consequence,  and  left  the  plaintiff  free  to  do 
whatever  he  might  see  fit  toward  obviating  the  inconveni- 
ence resulting  from  the  derailment.  He  could  have  un- 
loaded his  car  and  pulled  it  back  upon  the  track,  or  he  might 
have  secured  more  assistance,  so  that  it  could  be  put  on  the 
track  without  using  the  prop  as  a  pry,  or  he  might  have 
secured  some  other  implement  than  the  prop  by  means  of 
which  he  and  those  helping  him  could  have  replaced  the  car 
upon  the  track.  He  might  act  promptly,  or  he  might  act 
with  the  greatest  deliberation  and  foresight.  There  was  no 
emergency  and  no  necessary  connection  betw^n  the  result 
of  the  defective  track  and  the  means  to  be  employed  for 
remedying  the  condition  which  had  arisen  by  reason  of 
such  defect.  In  speaking  of  an  adequate  and  independent 
intervening  cause,  as  cutting  off  the  connection  between  a 
negligent  act  and  a  subsequent  injury,  it  is  not  proper  to  re- 
quire that  the  intervening  cause  to  be  searched  for  be  one 
involving  negligence  or  wrong.  When  an  adequate  inter- 
vening cause  is  found,  it  is  immaterial  whether  that  cause 
is  one  involving  liability  or  not.  It  is  enough  that  it  is  an 
independent,  responsible  cause.  1  Thompson,  Negligence, 
section  54.  Or,  if  we  adopt  the  view  which  Judge  Thomp- 
son prefers,  that  the  proximate  cause  is  the  probable  cause, 
and  the  remote  cause  is  the  improbable  cause  (1  Thompson, 
Negligence,  section  50)  we  are  still  wholly  without  support 
for  the  position  of  counsel  for  appellant,  for  no  result  of  a 
defective  track  could  be  more  improbable  or  further  beyond 
the  anticipation  of  a  reasonable  man  than  "that  in  attempting 
to  replace  a  car  derailed  by  reason  of  such  defect  the  miner 
would  have  his  fingers  pinched  between  the  end  of  the  car 
and  a  prop  which  somebody  should  bring  to  assist  in  "  slew- 
ing "  the  car  onto  the  track,  and  which  should  thereafter  be 
dropped  where  the  qar  would  drive  the  miner's  hand  against 
it.  Of  course  it  is  not  necessary,  as  said  in  many  cases, 
that  the  proximate  result  be  one  which  could  be  anticipated 
in  detail,  but  how  much  further  could  any  one  have  fore- 


708  Cavanaugh  v.  Coal  Co.  [131  Iowa 

seen  or  anticipated  the  course  of  events  following  a  de- 
fective track  than  that  a  car  should,  by  reason  of  the  de- 
fect, run  off  the  track,  and  perhaps  cause  injury  to  some  one 
before  the  force  of  its  momentum  should  be  fully  checked? 
We  reach  the  conclusion,  therefore,  that  there  was  no  causal 
relation  between  the  injury  to  plaintiff  and  the  negligence 
of  the  defendant  in  allowing  that  portion  of  the  track  extend- 
ing toward  and  into  the  room  wtere  plaintiff  was  at  work, 
and  for  the  maintenance  of  which  it  was  responsible,  to  be 
out  of  repair. 

But  counsel  further  insist  that  there  was  negligence  on 
the  part  of  defendant  represented  by  the  pit  boss  as  vice  prin- 
cipal in  connection  with  the  replacing  of  the  car  upon  the 
track,  and  that  plaintiff  was  entitled  to  recover 
*'   M^'imfG""        on  account  of  such  negligence.     Without  dis- 
master:  cussiug  in  this  connoction  the  questions  of 

ofc^em-  contributory  negligence  or  assumption  of  risk 
which  are  referred  to  in  arguments  of  coun- 
sel, it  is  sufficient  to  say  that  the  defendant  company  was 
chargeable  with  no  duty  in  regard  to  replacing  this  car  upon 
the  track.  It  did  owe  plaintiff  the  duty  of  furnishing  him 
a  safe  place  to  work  at  the  place  of  the  accident,  and  if  he 
had  been  injured  by  his  car  running  off  the  track,  then, 
no  doubt,  the  company  would  have  been  liable,  barring,  of 
course,  contributory  negligence  or  assumptioil  of  risk;  but 
he  was  not  injured  by  reason  of  his  car  running  off  the 
t*ack,  and  therefore  the  duty  to  furnish  him  a  safe  place  to 
work  was  not  involved.  There  was  no  duty  to  furnish  him 
tools  and  appliances  which  was  broken,  for  the  car  was  not 
in  any  way  defective,  and  as  to  the  use  of  the  prop  to  pry  it 
back  on,  the  track  such  use  was  entirely  within  the  plaintiff's 
discretion.  There  seems  to  have  been  no  duty  on  the  com- 
pany to  furnish  miners  with  special  appliances  for  getting 
the  cars  upon  the  track  after  they  should,  for  any  reason, 
have  run  off.  Witnesses  testified  that  under  such  circum- 
stances, if  the  car  is  lightly  loaded,  the  miner  lifts  it  back 


Oct.  1906]  Cavanaugk  v.  Coal  Co.  709 

himself;  if  heavily  loaded,  he  unloads  it,  or  gets  some  one 
to  assist  him,  oV  in  whatever  way  he  finds  available,  and  at 
his  own  discretion  and  risk,  he  accomplishes  the  replacement 
of  the  car. 

It  is  further  urged  that  the  pit  boss  negligently  directed 
the  plaintiff  to  place  himself  in  front  of  the  car,  and  to  lift, 
in  order  to  replace  the  car  upon  the  track ;  but  in  this  respect 
the  pit  boss  was  certainly  not  acting  as  vice  principal.  From 
the  evidence,  the  fact  would  appear  to  be  that  the  pit  boss 
was  anicious  to  have  as  much  coal  run  out  as  possible,  and 
urged  plaintiff  to  load  some  cars  in  this  room  where  he  had 
previously  been  at  work,  and  run  them  out,  and  to  induce 
him  to  do  this  over  a  track  which  required  greater  exertions 
than  usual  he  offered  to  furnish  him  assistance;  but  any 
assistance  thus  furnished  him  was  the  assistance  of  a  co-em- 
ploye and  not  of  a  vice  principal.  Such  assistance  was  fur- 
nished on  a  previous  day  under  somewhat  similar  circum- 
stances by  a  driver,  and  on  the  day  in  question  by  the  pit 
boss  himself;  but  the  fact  that  the  pit  bos&  was  for  some 
purposes  a  vice  principal  did  not  necessarily  make  him  a 
vice  principal  in  everything  which  he  did.  If  he  acted 
as  an  operative  only,  the  liability  of  his  master  for  his  acts 
was  not  other  or  different  from  that  which  would  result  with 
reference  to  the  acts  of  any  other  operative.  Collingwood 
V  Illinois  &  Iowa  Fuel  Co,,  125  Iowa,  537;  McQueeny  v. 
Chicago,  M.  &  U.  St.  P.  R.  Co.,  120  Iowa,  522 ;  Fosburg 
V,  Phillips  Fuel  Co,,  93  Iowa,  54 ;  Beresford  v.  Am.  Coal  Co., 
124  Iowa,  34;  Bamicle  v.  Connor,  110  Iowa,  238;  Scott  v. 
Chicago  O.  W.  R.  Co,,  113  Iowa,  381. 

There  was  entire  failure  of  plaintiff  to  make  out  any 
negligence  on  the  part  of  defendant  proximately  contribut- 
ing to  plaintiff's  injury,  and  the  judgment  is  affirmed. 
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A.  J.  Pebjue,  Appellee,  v.  The  Citizens'  Electkic  Light 
AND  Gas  Company,  Appellant. 

Street  railwajrs:  cbossing  accident:  negligence:  evidence.  The 
same  degree  of  care  is  not  required  of  a  pedestrian  crossing  a 
street  railway  as  when  crossing  a  steam  railway  track,  and  un- 
less such  a  flagrant  want  of  care  is  established  by  the  evidence 
that  fair  minded  men  could  not  disagree,  the  finding  of  a  jury 
negativing  contributory  negligence  will  not  be  disturbed.  Evi- 
dence held  insufficient  to  show  plaintiff  negligent  as  a  matter  of 
law. 

Appeal    from   Appanoose    District    Court. —  Hon.    F.    W. 

ElCHELBEBOER,  Judge. 

Tuesday,  October  23,  1906. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
—  Affirmed. 

Frank  8.  Payne,  for  appellant 

Fee  &  Fee,  for  appellee. 

Weaver,  J. —  The  defendant  corporation  owns  and 
operates  a  street  railway  in  the  city  of  Centerville,  Iowa.  It 
has  a  track  connection  with  the  Chicago,  Burlington  & 
Quincy  Railway  from  which  road  it  at  times  receives  freight 
cars  to  be  moved  to  some  convenient  point  or  place  on  its 
own  lines  for  loading  or  unloading.  On  the  3d  day  of  Sep- 
tember, 1903,  one  of  appellee's  cars  ran  in  on  the  connecting 
track  and,  after  coupling  to  a  freight  car,  hauled  it  out  upon 
the  main  line  of  the  street  railway  to  the  north  in  the  direc- 
tion of  the  city.  Having  cleared  and  closed  the  switch,  the 
car  was  then  backed  in  the  other  direction  and,  at  a  point 
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some  three  hundred  feet  south  of  the  switch,  struck  and 
injured  the  plaintiff  who  was  attempting  to  cross  the  street, 
To  recover  for  the  injury  thus  occasioned  this  action  was  in- 
stituted alleging  that  defendant  was  negligent  in  that  the 
cars  were  being  moved  down  grade  at  a  high  and  dangerous 
rate  of  speed  without  any  lookout  or  guard  upon  the  freight 
car  and  without  giving  any  alarm  or  warning  to  persons 
rightfully  using  the  street  and  that  but  for  such  negligence 
the  collision  would  not  have  occurred.  The  defendant  denies 
all  allegations  of  negligence  on  its  part,  and  avers  that  plain- 
tiff, by  his  own  negligence,  contributed  to  the  accident  of 
which  he  complains. 

Without  going  into  the  particulars  we  have  to  say  that 
the  evidence  is  sufficient  to  warrant  the  finding  of  the  jury 
that  the  defendant  was  negligent  as  charged.  Counsel  for 
defendant  recognizing  this  fact  directs  his  entire  argument 
to  the  proposition  that  plaintiff  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence,  and  therefore  the  verdict  should 
be  set  aside.  The  testimony  of  the  plaintiff  and  his  wit- 
nesses tends  to  show  his  conduct  in  the  matter  to  have  been 
about  as  follows:  He  was,  at  the  date  named,  a  man  of 
eighty-nine  years  of  age,  residing  near  the  scene  of  the  ac- 
cident, and  more  or  less  familiar  with  the  manner  in  which 
the  street  railway  was  operated.  Before  reaching  the  place 
where  the  collision  occurred,  he  saw  the  electric  car  and 
freight  car  moving  out  of  the  switch  to  the  north,  and,  as- 
suming that  they  were  going  on  into  the  city,  continued  his 
walk  to  the  south  for  some  distance  whea  he  turned  and  at- 
tempted to  cross  to  the  opposite  side  of  the  street  reaching 
the  track  just  in  time  to  be  struck  by  the  oncoming  freight 
car.  Near  this  point  the  Burlington  Eailway  also  crosses 
the  street,  and  plaintiff  says  that  he  attributed  the  rattle 
and  noise  of  approaching  cars  to  the  movement  of  trains  on 
the  tracks  of  the  latter  and  that,  when  he  discovered  his 
danger,  he  was  not  able  to  move  quickly  enough  to  avoid  the 
collision.     Under  these  circumstances  we  are  not  disposed  to 
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interfere  \\'ith  the  finding  of  the  jury.  The  senses  of  the  old 
man  may  not  have  been  as  alert  as  those  of  a  younger  person, 
and  we  may,  perhaps,  presume  that  he  did  not  move  as 
quickly  or  as  surely  as  would  one  who  carries  a  lesser  burden 
of  years,  but  his  right  to  walk  the  streets  and  demand  thfe 
exercise  of  care  by  others  to  avoid  doing  him  an  injury  is 
undoubted.  He  did  look  and  saw  the  car  moving  to  the 
north,  and,  as  the  street  railway  was  operated  on  a  single 
track,  he  knew  or  thought  he  knew  that  no  immediate  danger 
was  to  be  apprehended  from  that  direction.  While  some 
persons  would  doubtless  have  been  thoughtful  enough  to 
apprehend  the  possibility  that  the  cars  he  saw  moving  north- 
ward might,  for  some  reason,  change  their  direction  and 
move  south  we  cannot  say  that  in  failing  to  anticipate  such 
a  danger  he  did  not  exercise  the  care  of  a  reasonably  prudent 
man  of  his  age  and  capacity. 

He  was  not  a  trespasser  and  it  is  too  well  settled  to  re- 
quire citation  of  authority  that  the  ordinary  rule  of  law  with 
respect  to  the  care  required  of  one  about  to  cross  the  track 
of  a  railway  operating  heavy  trains  by  steam  power  at  a 
high  rate  of  speed  does  not  apply  with  equal  rigidity  to  the 
crossing  of  a  street  railway  track.  While,  in  either  case,  the 
requirement  is  reasonable  care,  yet  the  circumstances  are  so 
diflFerent  that  the  precautions  which  reasonable  care  would 
demand  in  the  former  instance  would  often  be  oppressive 
and  unreasonable  in  the  latter.  The  traveler  upon  the  street 
is  entitled  to  walk  or  drive  therein  and,  while  he  must  make 
use  of  his  senses  ta  avoid  injury,  he  has  a  right  to  expect  that 
persons  in  charge  of  street  cars  will  also  exercise  their  fac- 
ulties to  avoid  running  him  down.  It  is  too  much  to  ask 
that  the  attention  of  the  foot  traveler  shall  bjB  wholly  cen- 
tered on  the  street  cars.  He  must  also  be  on  the  lookout 
for  other  moving  vehicles.  He  must  avoid  collision  with 
other  foot  travelers.  If  he  be  near  other  tracks  of  other 
railways  he  must  guard  against  danger  from  that  source. 
He  must  note  his  immediate  path  to  avoid  defects  therein, 
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and  these  and  the  multitude  of  happenings  with  which  the 
streets  of  a  city  abound  all  of  which  call  for  a  glance  render 
it  impracticable  if  not  impossible  in  many  instances  to 
avoid  accidents  where  cars  are  operated  at  a  reckless  rate  of 
speed  and  especially  where  their  approach  is  not  heralded  by 
adequate  and  timely  danger  signals.  It  follows  that  unless 
the  alleged  want  of  care  is  so  flagrant  and  so  clearly  estab- 
lished that  there  is  no  room  for  difference  of  opinion  thereon 
among  fair-minded  men,  the  jury  must  be  left  to  determine 
the  right  of  the  matter.  Palmer  T.  Co.  v.  Railway  (Ky.) 
(89  S.  W.  515) ;  Stanley  v.  St.  Railway,  119  Iowa,  526 
27  Enc.  Law  (2d  Ed.)  66;  Cincinnati  R.  R.  Co.  v. 
Snelh  54  Ohio  St.  197  (43  N.  E.  207,  32  L.  K.  A.  276.) 
Such  a  clear  case  of  contributory  negligence  has  not  been 
shown  in  the  case  before  us,  and  there  was  no  error  in  refus- 
ing to  direct  a  verdict  for  defendants.  Roberts  v.  Railroad, 
23  Wash.  325  (63  Pac.  506,  54  L.  K.  A.  184) ;  Chicago 
R.  R.  Co.  V.  Robinson,  127  111.. 9,  (18  N.  E.  777,  4  L.  E.  A. 
126,  11  Am.  St.  Rep.  87);  Garrity  v.  Railroad,  112 
Mich.  369  (70  N.  W.  1018,  37  L.  E.  A.  529); 
Smith  V.  Union,  18  Wash.  351  (51  Pac.  400,  45  L.  R.  A. 
169) ;  Tesch  v.  Railroad,  108  Wis.  593  (84  N.  W.  823,  53 
L.  E.  A.  618) ;  Newhard  v.  Railroad,  153  Pa.  417  (26  Atl. 
105,  19  L.  E.  A.  563)  ;  Hart  v.  Railroad,  109  Iowa,  631. 

Error  is  urged  upon  the  refusal  of  the  court  to  give  an 
instruction  prepared  by  defendants  to  the  effect  that  it  was 
the  duty  of  the  plaintiff,  in  approaching  the  crossing,  to 
look  and  listen  for  an  approaching  car  unless  the  circum- 
stances were  such  as  would  excuse  a  person,  acting  with 
ordinary  care,  from  so  doing.  Assuming  it  to  be  a  proper 
statement  of  the  rule,  though  it  is  not  happily  expressed, 
there  was  no  error  in  its  refusal  because  its  substance  was 
in  fact  embodied  in  the  tenth  paragraph  of  the  charge  of 
the  court.  Without  taking  the  time  and  space  to  embody 
the  instruction  in  this  opinion  we  have  to  say  that  it  fully 
and  fairly  states  the  proper  rules  of  law  in  this  respect,  and 


714  SwARTWooD  V.  Chance.        [131  Iowa 

defendant  suffered  no  prejudice  by  the  refusal  to  give  it  in 
the  form  asked  by  counsel. 

We  find  nothing  in  the  record  calling  for  a  reversal,  and 
the  judgment  of  the  district  court  is  affirmed. 


G.  N.  SwARTWOOD,  Guardian  of  Eoy  A.  Swartwood,  Ap- 
pellant, V.  Dorrington  Chance. 

Contracts:    recission:    insanity.    Where  the  other  party  can  be 

1  placed  in  statu  quo,  an  executed  contract  may  be  set  aside  on 
the  ground  of  insanity  even  though  free  from  fraud,  provided 
the^msalriflM^S^uch  as  to  render  the  party  incapable  of  under- 
standing the  iiiluiT^d  mjvnnf  the  contract. 

Appeal:    findings  of  trial  couRTTAftSC"^^^  *  c2i\Jist  is  triable  de 

2  novo  on  appeal  the  Supreme  Court  wi.'i^^^*^^  ^^^^  weight  to 
the  findings  of  the  trial  court  on  questions^^S^*^'*  ' 

Appeal  from  Ringgold  District  Court—  Hon.  K^  ^^'^' 

NER,  Judge. 


Tuesday,  October  23,  1906. 

Suit  in  equity  to  set  aside  and  cancel  a  deed  on  accountV 
of  the  mental  incapacity  of  the  grantor,  the  plaintiff's  ward.      , 
There  was  a  judgment  dismissing  the  plaintifTs  action,  and 
quieting  the  title  in  the  defendant.     The  plaintiff  appeals.— 
Affirmed, 

William  M.  Jackson,  for  appellant. 
Spence  &  Smith,  for  appellee. 

Sherwin,  J.— Prior  to  January  4,  1905,  Roy  A. 
Swartwood,  the  plaintiff's  ward,  was  the  owner 'of  eighty 
acres  of  land,  which  was  then  of  the  value  of  from  $3,200  i 

to  $3,600.     The  eighty  was  incumbered  by  a  mortgage  of  f 


^ 
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$2,000  on  which  there  was  $100  interest  due.  About  said 
date  Swartwood  traded  his  equity  in  the  land  to  the  de- 
fendant on  a  valuation  of  $4,000  for  the  land,  or  $1,900  for 
his  equity  therein,  taking  in  exchange  therefor  a  Norman 
stallion  at  the  agreed  price  of  $1,800  and  the  balance  in 
other  personal  property.  After  the  trade  had  been  com- 
pleted by  the  transfer  of  the  land  and  personal  property,  the 
plaintiff  was  appointed  guardian  of  Roy  A.  Swartwood  and 
thereafter  brought  this  action  to  set  aside  the  deed  and  re- 
scind the  contract,  alleging  in  his  petition  that  his  ward  was 
insane  at  the  time  of  the  trade  and  offering  to  place  the  de- 
fendant in  statu  quo. 

The  important  and  controlling  question  is  *  purely  of 

fact,  for  if  Roy.  A.  Swartwood  was  mentally  incapable  of 

making  a  valid  trade,  the  conveyance  to  the  defendant  should 

be  set  aside  imder  the  rule  of  our  decisions  in 

1.  Contracts:       similar  cases.     It   is  the   rule  of  /this  court 

rescission:  i  .  i     i 

insanity.  that  an  executed  contract  may  be  avoided 
upon  the  ground  that  the  party  was  incapable 
of  contracting,  when  the  other  party's  property  may  be  re- 
stored to  him  and  he  be  placed  in  statu  quo,  Corblt  v. 
Smith,  7  Iowa,  60;  Behrens  v,  McKinzie,  23  Iowa,  333; 
Ashcraft  v.  De  Armond,  4-1:  Iowa,  234;  Alexander  by  his 
(ruardian^v.  Haskins  et  al,,  68  Iowa,  73 ;  ^XarfieM  v.  XVar- 
field,  76  Iowa,  633.  And  this  rule  seems  to  obtain  whether 
the  other  party  knew  of  the  disability  or  not,  and  regardless 
of  the  fairness  of  the  transaction  or  the  fullness  of.  the  con- 
sideration. See  cases  cited  above.  To  avoid  a  contract  or 
deed,  however,  on  the  ground  of  insanity,  it  must  be  satis- 
factorily shown  that  the  party  was  incapable  of  transacting 
the  particular  business  in  question.  It  is  not  enough  to 
show  that  he  was  the  subject  of  delusions  not  affect- 
ing the  subject-matter  of  the  transaction,  nor  that  he 
was,  in  other  respects,  mentally  weak.  A  party  can- 
not avaid  a  contract,  free  from  fraud  or  undue  influence, 
on  the  ground  of  mental  incapacity  unless  it  be  sho\vn  that 
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his  insanity  was  of  such  character  that  he  had  no  reasonable 

perception  or  understanding  of  the  nature  and  terms  of  the 

contract.     Campbell  v.  Campbell,  51  Iowa,  713 ;  Burgess  v. 

Pollock,  53  Iowa,  273 ;  Elwood  v.  O'Brien,  105  Iowa,  239. 

We  have  read  the  record  in  this  case  with  care  and  are 

convinced  that  it  wholly  fails  to  show  the  mental  incapacity 

necessary  to  avoid  the  deed.     In  addition  to  our  own  judg^ 

ment  we  have  the  judgment  of  the  trial  court 

2.  Appbal:  find-    who  saw  and  heard  the  witnesses  presented*  by 

court.  both  parties,  and  who  was  thereby  better  able 

to  weigh  the  testimony  than  we  are  from  a 

consideration  of  their  printed  words  alone.     While  the  case 

is  triable  de  novo  here,  we  cannot  overlook  the  fact  that  a 

judge  gains  much  by  seeing  and  hearing  the  witnesses  used  by 

the  respective  parties.     See  Johnson  v.  Insurance  Co.,  126 

Iowa,  565. 

The  judgment  of  the  trial  court  is  right,  and  it  is  af- 
firmed. 


Solomon  Andrews,  Appellee,  v.  Maroabet  M.  Meredith 
and  J.  C.  Meredith,  Appellants. 

Boundaries:  acquiescence:  resurvey:  estoppfl.  Where  adjoining 
land  owners  for  over  twenty  years  treat  a  division  fence  as 
marking  the  line  between  their  land  it  will  ordinarily  be  held 
to  constitute  the  true  boundary,  and  the  mere  agreement  to 
have  a  survey  made,  without  binding  either  party  to  accept  the 
same,  will  not  overthrow  such  acquiescence  or  estop  either  of 
the  parties  from  claiming  the  line  found  by  the  surveyor  as 
erroneous. 

Appeal  from  Keokuk  District  Court. —  Hon.  B.  W.  Pres- 
ton, Judge. 

Tuesday,  October  23,  1906. 
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Controversy  over  boundary  line  resulted  in  a  decree 
against  defendants  as  prayed,  and  from  it  they  appeal. — 
A'ffirmed, 

Brown  &  Willcockson,  for  appellee. 

Talley  &  Hamilton  and  Stockman  &  Hamilton,  for 
appellants. 

Ladd,  J. —  Plaintiff  owns  the  north  i/^  of  the  northeast 
1/4  of  section  22,  township  74  north,  of  range  11,  and  the 
defendant,  M.  Margaret  Meredith,  o\vns  the  south  l^  of  the 
same  quarter  section.  A  rail  fence  has  marked  the  division 
between  these  tracts,  save  three  or  four  rods  on  the  west 
end,  for  thirty-eight  years.  There  was  a  small  patch  of 
land  covered  with  brush  in  the  southwest  comer  of  plaintiff's 
farm,  and  another  in  the  northwest  corner  of  the  eighty 
now  belonging  to  defendant,  between  which  there  was  no 
partition  fence  until  about  twenty  years  ago.  The  brush 
was  then  removed  by  De  Armond,  the  owner  of  defendant's 
land  at  that  time,  and  a  wire  fence  constructed  from  the  end 
of  the  rail  fence  on  to  the  west  line.  Since  then  the  owners 
have .  occupied  and  cultivated  the  respective  tracts,  save 
possibly  the  two  or  three  acres  formerly  in  brush,  up  to  the 
division  fence,  which  they  have  treated  as  the  boundary. 
Having  done  so  for  twenty  years,  the  fence  is  to  be  regarded 
as  marking  the  true  boundary  between  the  respective  farms, 
•unless  this  conclusion  is  obviated  by  other  circumstances 
shown  on  the  trial.  Miller  v.  Mills  County,  111  Iowa,  654 ; 
O'Callagan  v.  Whisenand,  119  Iowa,  566. 

In  April,  1903,  defendant  J.  C.  Meredith  claims  to 
have  spoken  to  plaintiff  about  having  their  farms  surveyed, 
and  that  plaintiff,  in  connection  with  Captain  Baker,  whose 
land  joined  defendant's  on  the  west,  agreed  to  join  in  meet- 
ing the  expenses  of  such  survey,  and  authorized  Meredith 
to  employ  a  surveyor.     This  was  done,  and  E.  B.  Kerr,  the 
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county  surveyor,  undertook  the  work.  His  measurements 
indicated  that  the  true  line  is  about  fifteen  feet  north  of  the 
fence  at  one  end  and  twenty  feet  at  the  other.  The  plainjff 
wa9  present  when  the  surveying  was  done  and  expressed  his 
dissatisfaction.  Each  of  the  parties  paid  one-third  of  the 
cost.  There  is  testimony  to  the  effect  that  subsequently 
plaintiff,  after  talking  with  De  Armond,  stated  that  he  had 
become  satisfied  with  the  survey.  Later  Meredith  offered 
to  pay  him  $31  for  a  narrow  strip  of  land  on  the  west  end 
of  plaintiff's  farm  to  enable  the  former  to  go  to  other  land 
belonging  to  his  wife ;  that  plaintiff  said  "  If  I  deed  that 
strip  to  you,  how  about  moving  the  fence?"  To  which 
Meredith  replied,  "  You  need  not  worry  about  that ;  if  I 
live  we  will  not  move  the  fence  until  late  in  the  fall  so  as  to 
get  the  fence  in  before  the  ground  freezes  up."  Thereupon 
plaintiff  conveyed  the  strip,  though  he  accepted  but  $30  in 
payment.  Plaintiff  denied  entering  into  the  arrangement 
for  the  survey,  claiming  that  it  was  his  son  instead,  and  de- 
nied making  the  statement  attributed  to  him. 

For  the  purposes  of  this  case  the  version  of  Meredith 
may  be  accepted.  It  will  be  observed  that  the  division  line 
between  the  parties  was  not  mentioned,  nor  was  there  any 
agreement  by  which  either  was  bound  to  accept  the  survey  as 
fixing  the  true  line  between  them.  Under  these  circum- 
stances, it  cannot  be  said  that  having  a  survey  made  was 
sufficient  to  overthrow  an  acquiescence  of  more  than  twenty 
years,  nor  to  estop  plaintiff  from  insisting  that  the  line  fixed 
by  the  surveyor  was  erroneous.  It  was  merely  an  arrange- 
ment to  have  measurements  made  and  the  lines  run,  but,  in 
the  absence  of  some  understanding  to*  that  effect,  neither 
party  was  bound  to  accept  the  results  of  such  survey.  Nor 
is  either  estopped  from  insisting  that  the  boimdary  line  was 
another  than  that  indicated  by  the  survey.  No  expense  was 
incurred  on  the  understanding  that  the  new  line  would  be 
accepted;  and  hence  there  was  no  prejudice  upon  which  an 
estoppel  might  be  based.     If  the  plaintiff,  after  the  survey 
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was  made,  expressed  his  satisfaction,  which  he  denies,  the 
defendants  were  fully  advised,  before  incurring  any  expense 
by  constructing  the  fence  on  the  line  indicated  by  the  sur- 
veyor, that  he  would  not  accept  such  line,  and  that  if  they 
proceeded  with  the  fence  he  would  enjoin  them  from  so  do- 
ing". The  case  is  clearly  to  be  distinguished  from  Kitchen 
V.  Chantland,  130  Iowa,  618.  There  the  defendant  agreed 
that  the  fence  was  not  on  the  true  line  and  plaintiff  made 
improvements  according  to  the  line  of  the  survey  in  reliance 
thereon  and  each  had  agreed  it  should  constitute  the  bound- 
ary between  them.  Here  no  discussion  occurred  prior  to 
the  survey  as  to  what  lines  should  be  run  or  located.  Nor 
did  the  plaintiff  indicate  a  doubt  as  to  the  old  fence  marking 
the  boundary  until  long  after  the  survey  had  been  made,  and 
then  he  changed  his  position  before  the  defendants  had  in- 
curred any  expense  whatever  in  reliance  on  the  accuracy  of 
the  survey  by  Kerr.  Appellant  also  relies  upon  what  oc- 
curred in  connection  with  the  purchase  of  the  strip  of  land. 
This  had  relation  to  the  removal  of  the  fence,  and,  if  Mere- 
dith is  to  be  believed,  plaintiff  exacted  a  promise  that  this 
would  not  be  done  until  late  in  the  season.  Surely,  such  an 
understanding  as  it  is  not  inconsistent  therewith  would  not 
preclude  plaintiff  ;from  insisting  that  the  fence  should  not  be 
moved  at  all  for  the  reason  that  it  was  now  on  the  true 
boundary. 

The  decision  of  the  trial  court  was  right,  and  the  decree 
is  affirmed. 


Felitia  Bubch,  Appellee,  v.  Emma  Lowary,  Appellant. 

Animals:  injubies  by  dogs:  liability  as  owner.  A  married 
woman  permitting  the  dogs  of  her  husband  to  remain  on  the 
home  premises,  the  legal  title  of  which  is  in  her,  will  not  ren- 
der herself  liable  as  owner  of  the  dogs  for  injuries  caused  by. 
them  to  one  driving  along  the  public  highway. 
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Appeal  from  Taylor  District  Court. —  Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  October  28,  1906. 

The  opinion  sufficiently  states  the  case.  From  a  judg- 
ment in  favor  of  plaintiff,  the  defendant  appeals. —  Reversed. 

William  M.  Jackson^  for  appellant. 

Cram,  Jaqua  &  Crum,  and  Maxwell  &  Maxwell,  for 
appellee. 

Bishop,  J. —  The  defendant  is  a  married  woman,  and, 
at  the  time  in  question,  resided  with  her  husband  and  family 
on  a  farm ;  tlie  legal  title  to  which  stood  in  her  name.  Two 
dogs  were  kept  on  the  farm,  and  as  plaintiff  was  driving  by 
on  the  public  road  said  dogs  ran  out,  and,  by  their  barking, 
frightened  her  horses,  causing  them  to  run  away.  As  the 
horses  ran,  the  buggy  was  tipped  over  and,  plaintiff  being 
thereby  thrown  to  the  ground,  she  sustained  the  injuries  of 
which  she  complains. 

The  trial  was  proceeded  with  on  the  theory  that  the 
case  came  within  the  statute  of  this  state  (Code,  section 
2340),  which  provides,  following  other  matters:  "  And  the 
owner  shall  be  liable  to  the  party  injured,  for  the  damages 
done  by  the  dog,"  etc.  There  was  no  evidence  that  the  dogs 
were  vicious  in  character.  At  most  it  was  shown  that  on 
several  occasions  they  had  been  known  to  run  out  and  bark 
at  passing  teams;  a  propensity  of  which  defendant  declares 
she  had  no  knowledge,  and  counsel  for  appellee  do  not  con- 
tend otherwise.  That  the  dogs  were  kept  on  the  premises 
by  permission  of  defendant  is  not  denied.  In  a  motion  for 
a  directed  verdict,  and  by  requests  for  instructions,  the  de- 
fendant contended  that,  as  she  was  not  the  owner  of  the  dogs, 
she  could  not  be  made  liable  under  the  circumstances  shown 
for  their  depredations,  notwithstanding  she  permitted  such 
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dogs  to  remain  on  the  premises.  The  motion  was  overruled, 
and  the  requests  refused.  In  the  submission  of  the  case, 
the  jury  was  told  that,  under  the  laws  of  this  State,  the  owner 
of  any  dog  is  liable  to  the  party  injured  for  the  actual  dam- 
ages done  by  such  dog.  "And,  on  the  question  of  ownership 
of  the  dogs,  you  are  instructed  that,  if  the  defendant  had  the 
dogs  in  question  in  her  possession,  and  was  harboring  them 
on  her  premises,  as  owners  usually  do  with  their  dogs,  then 
she  is  the  owner  within  the  meaning  of  the  law.  In  de- 
termining this  matter  at  the  time  of  the  alleged  attack,  you 
will  consider  the  defendant's  former  treatment  of  the  dogs, 
her  declaration,  if  any,  concerning  them,  and  the  habits  of 
the  dogs  as  to  staying  at  defendant's  place." 

We  concede  to  counsel  for  appellee  that  the  word  "  owner," 
as  occurring  in  the  statute,  is  not  to  be  taken  in  the  technical 
sense  in  which  it  is  commonly  used.  Thus,  in  O'Harra  v. 
Miller,  64  Iowa,  462,  we  said  "  that  if  the  defendant  had 
the  dog  in  his  possession,  and  was  harboring  him  on  his 
premises,  as  owners  usually  do  with  their  dogs,  then  he  is 
the  owner  within  the  meaning  of  the  law."  And  to  the 
same  effect  is  Trumble  v.  Happy,  114  Iowa,  624. 

The  case  before  us,  then,  presents  the  simple  and  sole 
question,  whether  a  married  woman  can  be  charged  with 
harboring  a  dog,  "  as  owners  usually  do,"  under  proof  show- 
ing no  more  than  that  the  dog  belonged  to  her  husband,  but 
that  she  permitted  it  to  remain  on  the  home  premises,  the 
legal  title  to  which  was  in  her  ?  We  are  convinced  that  such 
question  should  be  answered  in  the  negative.  It  is  too 
well  understood  to  require  the  citation  of  authorities  that 
as  long  as  the  marital  relation  is  maintained,  the  husband 
is  the  head  of  the  family.  He  directs  where  the  home  shall 
be,  and  dominates  in  the  management  thereof.  And  the 
statutes  giving  to  married  women  the  right  to  contract  and 
separate  ownership  of  property  have  made  no  change  in  the 
law  relating  to  domestic  management.     It  follows  that  if  the 

family  reside  on  premises  owned  by  the  wife,  it  is  because 
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the  husband  so  wills.  His  status  as  the  head  of  the  family 
is  not  changed  thereby ;  he  retains  all  the  rights  and  privi- 
leges incident  to  headship^  as  he  remains  charged  with  all  its 
duties  and  responsibilities.  Where,  therefore,  a  dog  owned 
by  the  husband  is  brought  upon  the  premises,  and  there 
maintained,  it  must  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  this  is  in  a<3Cordanoe  with  his  dictation. 
And  her  assent,  whether  given  willingly  or  under  protest, 
aan  amount  to  nothing  more  than  an  act  of  wifely  compli- 
ance. To  charge  her  under  such  circpmstances  as  one  har- 
boring the  dog  as  an  owner  would  be  intolerable.  In  doc- 
trine, it  would  amount  to  forcing  a  liability  upon  her  be- 
cause of  a  condition  existing  which  she  did  not  create,  and 
over  which  she  has  no  legal  control.  We  need  not  stop  to 
consider  what  liability  there  might  be,  if  any,  on  the  part 
of  the  wife  owning  the  premises;  it  being  shown  that  the 
dog  in  question  was  vicious,  and  known  by  her  to  be  so. 
This  is  not  such  a  case.  In  principle  our  conclusion  finds 
support  in  the  following  cases  cited  in  21  Cyc.  1492 :  Strouse 
V.  Leipf,  101  Ala.  433,  (14  South,  667,  46  Am.  St.  Rep. 
122,  23  L.  R  A.  622) ;  Bundschuh  v.  Mayer,  81  Hun.  Ill 
(30  N.  Y.  Supp.  622) ;  McLaughlin  v.  Kemp,  152  Mass.  7 
(25  N.  E.  18). 

It  follows  from  what  has  been  said  that  a  new  trial 
should  be  granted. —  Reversed. 


Louisa  Hahn,  Appellee,  v.  Lumpa  Estate,  Appellant 

Appeal  from  action  of  fence  viewers:  jurisdiction.  Where  the 
bond  on  appeal  from  the  action  of  fence  viewers  is  not  filed 
with  the  township  clerk  within  twenty  days  from  the  date  of 
the  order  or  decision  appealed  from  as  required  by  Code,  Sec- 
tion 2369,  the  district  court  does  not  acquire  jurisdiction. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Byinq- 

TON,  Judge. 
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Wednesday,  October  24,  1906. 
The  opinion  states  the  case. —  Reversed. 
Holbert  &  Holbert,  for  appellant. 
Milton  Remley,  for  appellee. 

Weaves,  J. —  This  controversy  involves  the  division 
fence  between  land  owned  by  Louisa  Hahn  and  other  land 
owned  by  the  heirs  of  John  Lumpa,  deceased.  On  the  applica- 
tion of  Mrs.  Hahn,  the  township  trustees  met  and  made  an 
order  prescribing  the  portions  of  the  fence  which  the  re-^ 
spective  parties  should  be  required  to  maintain.  This  order 
was  entered  June  3,  1903.  On  August  1,  1903,  the  Lumpa 
heirs  filed  with  the  township  clerk  an  appeal  bond  bearing 
date  June  26,  1903.  Thereafter  a  transcript  of  the  proceed- 
ings was  certified  by  the  township  clerk  and  filed  with  the 
clerk  of  the  district  court.  On  the  hearing  in  the  district 
court,  the  plaintiff  objected  to  the  jurisdiction  of  said  court, 
on  the  ground  that  the  appeal  had  not  been  taken  in  time. 
This  objection  was  overruled,  and  judgment  was  entered 
confirming  the  division  of  the  fence,  but  modifying  the  order 
of  the  trustees  as  to  the  taxation  of  costs.  Both  parties  ap- 
peal. 

The  statute  (Code,  section  2369)  provides  that  appeals 
from  orders  and  decisions  of  the  fence  viewers  shall  be  taken 
in  the  manner  in  which  appeals  are  taken  from  justices' 
courts.  Appeals  from  justices  of  the  peace  are  effected  by  fil- 
ing a  proper  bond  within  twenty  days  from  the  date  of  the  or- 
der for  judgment  appealed  from.  Code,  sections  4548,  4552. 
Brown  v.  Beesett,  13  Iowa,  185 ;  McKeever  v.  Horine,  12 
Iowa,  227;  Martin  v.  Crocker,  62  Iowa,  328.  It  is  too 
clear,  therefore,  to  require  argument  that  the  bond  in  this 
case,  which  bears  date  twenty-three  days  after  the  entry  of 
the  order  or  decision  complained  of,  and  not  filed  for  nearly 
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two  months  after  such  date,  was  entirely  too  late,  and  the 
district  court  was  wholly  without  jurisdiction  to  entertain 
the  appeal.  The  plaintiff's  objection  to  the  jurisdiction  and 
her  motion  to  dismiss  the  appeal  should  have  been  sustained. 
It  follows  that  the  judgment  of  the  district  court  must 
be  reversed  on  plaintiffs  appeal,  and  cause  remanded  for 
further  proceedings  in  harmony  with  this  opinion.  The 
conclusion  we  have  announced  renders  unnecessary  any  con- 
sideration of  the  defendant's  appeal,  which  has  reference 
solely  to  the  taxation  of  costs,  and  the  same  is  dismissed. 
The  costs  of  this  court  will  be  taxed  to  the  defendants. — 
Reversed. 


132  ^w  C.  H.  Mabtin,  Administrator  of  the  Estate  of  William  H. 
^^ Bass,    Deceased,    Appellee,    v.    Des    Moines    Edison 

131      724  /  J.  4.  / 

135    429  Light  Co.,  Appellant 

131      724 

130  645 

137  86  Negligence:  instruction.  An  instruction  that  negligence  is  "the 
^^^^  1    failure  to  do  something  which  a  reasonable  person,  guided  by 

138  882,  those  considerations  which  ordinarily  regulate  the  conduct  of 

131  724l  human  affairs  would  do  "  is  not  open  to  the  objection  that  it 
|39  283  makes  the  conduct  of  a  "  reasonable  man  "  rather  than  that  of  a 
•^-»~  "  reasonably  careful  and  prudent  man  "  the  standard  of  care. 

Master  and  servant:    safe  place  to  work:    instruction.    An  in- 

2  struction  that  it  is  the  duty  of  the  master  to  furnish  the  servant 
a  "  reasonably  safe  place  to  work  "  is  not  open  to  the  inference 
that  the  master  is  required  to  insure  the  absolute  safety  of  the 
place,  especially  where  the  jury  is  told  in  the  same  connection 
that  he  is  required  to  use  the  reasonable  care  and  diligence  in 
that  regard  of  an  ordinarily  careful  and  prudent  person. 

Safe  place  to  work:    assumption  of  risk.    The  rules  governing  the 

3  master's  duty  to  furnish  a  safe  place  to  work  and  the  assump- 
tion of  risk  by  the  servant,  are  the  same  where  the  servant  is 
engaged  in  the  work  of  alteration  or  repair  of  machinery,  as 
when  operating  the  same  in  its  complete  form. 

Negligence:    instruction.    The   instruction   in   an   action   for  the 

4  death  of  a  servant  that  the  jury  should  consider  "only  the 
negligence  charged  in  the  petition  .  .  .  and  then  only  such 
negligence,  if  any,  as  was  the  proximate  cause  of  the  death" 
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is  not  subject  to  the  objection  that  the  latter  clause  does  not 
confine  the  jury  to  a  consideration  of  the  negligence  set  out 
in  the  petition. 

AsBumption  of  risk:    burden  of  proof.    A  servant  assumes  the  risks 

5  inhering  in  the  nature  of  his  employment  and  a  plea  by  the 
master,  in  defense  of  an  action  for  negligence,  of  the  assump- 
tion of  such  risks  amounts  to  no  more  than  a  denial  of  the 
charge  of  negligence,  and  an  instruction  placing  upon  the  mas- 
ter the  burden  of  proof  on  such  an  issue  is  erroneous;  but  the 
assumption  of  risks  arising  from  the  master's  negligence,  which 
are  or  ought  to  be  known  to  a  servant  continumg  in  the  em- 
ployment, must  be  pleaded  to  be  available  as  a  defense,  and  on 
that  issue  the  master  has  the  burden. 

Expert  evidence:    An  expert  witness  may  give  his  opinion  as  to 

6  the  cause  of  a  given  result  or  condition,  but  not  as  to  .an  ulti- 
mate fact  which  it  is  the  province  of  the  jury  to  determine. 

Master  and  servant:    degree  of  care.    Reasonable  care  for  the  pro- 

7  tection  of  servants  employed  about  electrical  appliances  re- 
quires of  the  master  a  high  degree  of  prudence  and  watchful- 
ness for  their  safety. 

Appeal  from  Polk  District  Court. —  Hon.   James  Howe, 

Judge. 

Thubsday,  Mabch  8,  1906. 

Beheabino  denied,  Thubsday,  Octobeb  25,  1906. 

Action  at  law  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate.  There  was  a  verdict  and  judgment 
for  plaintiff,  and  the  defendant  appeals. — Reversed. 

Clark  &  McLaughlin  and  James  B.  Weaver,  Jr.,  for 
appellant 

Parrish,  Dowell  &  Parrish  and  Spurrier,  Mills  &  Perry, 
for  appellee. 

Weaveb,  J. —  The  defendant  is  a  corporation  engaged 
in  the  business  of  operating  a  system  of  electric  lights  in  the 
city  of  Des  Moines,  Iowa,  and  at  the  time  of  the  accident 


726  Martin  v.  Light  Co.  [131  Iowa 

of  which  complaint  is  made  the  intestate,  William  H.  Bass, 
was  a  laborer  in  its  employ.  Among  the  furnishings  of  the 
plant  was  a  device  known  as  a  switchboard  to  which  several 
wires  bearing  the  electric  current  centered.  This  switch- 
board was  constructed  of  heavy  marble  slabs  set  upright 
in  an  iron  frame,  and  rested  upon  the  top  of  a  brick  wall 
built  up  for  that  purpose  from  the  basement.  To  effect 
some  contemplated  change  or  improvement  in  the  premises 
the  company  undertook  to  lift  or  raise  the  board  about  two 
inches.  For  this  purpose  a  series  of  jackscrews  was  so 
adjusted  below  the  board  that,  when  operated  together,  the 
frame  with  the  included  slabs  could  be  slowly  and  evenly 
raised  to  the  desired  position.  To  assist  in  this  movement 
and  to  sustain  the  board  in  position,  iron  rods  attached  to 
the  iron  framework  inclosing  the  marble  slabs  extended  up- 
ward, passing  through  holes  in  a  heavy  beam  or  pole  which 
had  been  suspended  for  that  purpose  from  the  steel  truss 
supporting  the  roof  of  the  building.  The  upper  end  of 
these  rods  were  fitted  with  iron  taps  or  burrs,  and  as  the 
jackscrews  below  slowly  pushed  the  switchboard  upward 
these  taps  or  burrs  were  screwed  down,  thus  causing  a  por- 
tion of  the  weight  to  be  suspended  from  the  pole. 

This  work  which  we  have  attempted  to  describe  was 
done  very  slowly  and  occupied  several  days  in  its  accom- 
plishment. The  method  and  manner  of  it  is  described  at 
great  length  and  with  technical  nicety  in  the  testimony  of 
the  witnesses  and  restated  several  times  in  the  arguments 
of  counsel,  but  the  foregoing  abridgment  we  think  is  suffi- 
cient to  give  a  fair  idea  thereof. 

To  understand  the  nature  of  the  alleged  accident  we 
must  also  refer,  as  briefly  as  possible,  to  the  system  of  wir- 
ing by  which  in  operating  the  light  plant  the  current  was 
brought  to  the  switchboard.  To  attempt  to  go  into  the  mi- 
nute details  would  be  confusing,  rather  than  enlightening,, 
to  the  non-expert  reader.  It  is  enough  to  say  that  the  wires 
extended  from  the  dynamo  to  the  back  of  the  switchboard, 
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where  by  means  of  various  devices  the  current  was  controlled 
and  switched  or  distributed  to  the  several  service  wires.  The 
safety  of  persons  engaged  in  this  employment  required  the 
insulating  of  the  wires  and  the  prevention  of  any  contact 
between  an  electric  wire  and  the  iron  frame  inclosing  the 
switchboard.  When  this  was  properly  done,  there  was  no 
danger  of  injury  by  electric  shock  to  any  one  coming  in 
contact  with  the  switchboard  or  frame.  If,  however,  by 
carelessness  or  otherwise,  the  iron  frame  became  charged 
with  electricity,  it  was  a  source  of  danger  to  those  employed 
about  it,  and  if,  under  such  circumstances,  a  person  standing 
upon  or  being  in  touch  with  any  ground  connection  should 
also  come  into  contact  with  the  frame,  the  current  would 
instantly  pass  off  through  his  person  to  his  injury  and  pos- 
sible death. 

The  evidence  tends  to  show  that  during  a  part  of  the 
time  in  which  the  board  was  being  raised  the  connection 
with  the  power  was  suspended;  but  on  the  day  in  ques- 
tion, one  current,  known  as  the  "  alternating  current,'^  was 
turned  on  with  a  voltage  of  about  two  thousand  three 
hundred.  So  far  as  appears,  no  notice  of  the  turning  on  of 
the  current  was  given  to  the  workmen.  Bass,  the  plaintiflF's 
intestate,  had  at  this  time  been  in  the  employment  of  the 
company  for  several  months  assisting  generally  as  a  common 
or  unskilled  laborer  in  making  such  repairs  as  were  required 
upon  and  about  the  building.  He  was  not  an  electrician 
and  had  no  duties  to  perform  in  relation  to  the  management 
and  control  of  the  electric  current,  and  so  far  as  appears 
from  the  record  had  no  experience  or  expert  knowledge  in 
reference  to  such  matters.  On  the  day  in  question  it  became 
his  duty  to  attend  to  the  turning  of  one  of  the  iron  taps 
or  burrs  at  the  upper  end  of  the  rods  extending,  as  we  have 
already  described,  from  the  iron  frame  of  the  switchboard 
through  the  pole  or  beam  suspended  from  the  trusswork 
of  the  roof.  For  this  purpose  he  ascended  a  ladder,  carrying 
in  his  hand  a  wrench  with  which  he  began  to  turn  the  burr. 
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While  so  engaged  he  reached  up  with  his  left  hand  and, 
evidently  to  assist  in  supporting  himself  on  the  ladder,  took 
hold  of  an  upright  iron  rod  extending  to  the  steel  work  sup- 
porting the  roof.  While  in  this  position  a  peculiar  sound 
attracted  the  attention  of  one  Lynch,  whose  business  it  was 
to  regulate  the  voltage,  and  looking  up,  he  discovered  Bass 
standing  on  the  ladder  stiff  and  rigid,  with  outstretched 
arms,  and  at  once  turned  off  the  current^  at  which  moment 
Bass  fell  to  the  floor  dead.  It  is  the  theory  of  plaintiff  that 
by  the  negligence  of  defendant  the  frame  of  the  switchboard 
and  with  it  the  iron  rods  by  which  its  weight  was  suspended 
from  the  pole  had  become  charged  with  electricity,  and  that 
when  Bass,  with  one  hand,  brought  the  wrench  in  contact 
with  the  upper  end  of  the  suspending  rod  and  with  the  other 
grasped  the  roof  iron,  a  circuit  was  completed  for  the  dis- 
charge of  the  electric  fluid.  It  may  also  here  be  said  that 
experiments  made  soon  after  the  death  of  Bass  tended  to 
show  that  the  roof  iron  which  he  grasped  in  his  left  hand 
did  have  a  ground  connection,  and  that,  if  we  assume  the 
correctness  of  the  claim  that  the  iron  frame  was  chai^d 
with  electricity,  the  plaintiff's  theory  of  the  cause  and  man- 
ner of  the  accident  is  fairly  maintainable. 

The  plaintiff's  petition  charges  the  defendant  with  neg- 
ligence by  which  the  death  of  his  intestate  was  occasioned : 
(1)  In  turning  on  or  having  on  the  current  of  electricity 
while  Bass  was  employed  in  a  place  of  danger;  (2)  in  failing 
to  notify  Bass  that  the  current  was  on;  (3)  in  ordering  Bass 
to  tighten  the  burrs  while  a  dangerous  current  was  on;  (4) 
in  failing  to  instruct  Bass  as  to  the  dangerous  character 
of  the  work;  (5)  in  allowing  the  switchboard,  frame,  and 
rod  to  become  charged  with  electricity;  and  (6)  in  failing 
to  exercise  proper  care  in  the  management  and  location  of 
the  wires  and  in  insulating  the  same  and  in  maintaining 
the  insulation  in  proper  repair,  whereby  the  frame,  rods, 
and  bolts  connected  with  the  switchboard  became  charged 
with  a  dangerous  current  of  electricity.     The  answer  of  the 
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defendant  denies  all  the  plaintiffs  allegations  of  negligence 
and  alleges  the  fact  to  be  that  Bass  was  familiar  with  the 
operation  of  the  electric  light  plant  "  and  had  long  known 
the  risk  incident  to  the  employment  in  which  he  was  engaged 
and  assumed  all  the  risks  in  connection  with  such  employ- 
ment." There  was  a  verdict  and  judgment  against  defend- 
ant in  the  sum  of  $5,000.  Many  errors  are  alleged  as 
grounds  for  the  reversal  of  the  judgment,  and  to  these,  so 
far  as  is  necessary  fdr  the  disposal  of  the  case,  we  shall  now 
give  attention,  though  not  entirely  in  the  order  in  which 
counsel  have  here  presented  them. 

I.  The  court  defined  negligence  to  the  jury  as  "the 
want  or  omission  of  reasonable  care  and  diligence,  the  failure 
to  do  something  which  a  reasonable  person,  guided  by  those 

considerations  which  ordinarily  regulate  the 

1.  Nsgligbncb:  t  V         • 

instruction,  couduct  of  humau  affairs,  under  the  circima- 
stances  would  do,  or  the  doing  of  something  which  such 
person  under  such  circumstances,  would  not  do."  This  in- 
struction is  criticised  as  an  incorrect  statement  of  the  law 
because,  counsel  say,  it  makes  the  conduct  of  a  "  reasonable 
man,"  rather  than  that  of  a  "  reasonably  careful  and  pru- 
dent man,"  the  standard  of  due  care.  We  may  assume  the 
correctness  of  counsel's  conception  of  the  law  in  this  respect 
without  accepting  their  conclusion.  It  is  true  the  definition 
given  by  the  court  does  not  include  the  words  "  careful " 
and  "  prudent " ;  but,  as  we  read  it,  the  very  thought  con- 
tended for  on  behalf  of  the  appellant  is  none  the  less  clearly 
expressed.  If  one  acts  as  a  reasonable  person,  guided  by 
those  considerations  which  ordinarily  regulate  human  con- 
duct, would  act  under  similar  circumstances,  he  comes  as  near 
furnishing  an  example  of  reasonable  prudence  and  care  as 
frail  humanity  is  capable  of.  There  was  no  error  in  the 
instructions  in  this  respect. 

II.  In  paragraph  6  of  the  charge  the  jury  were  told 
that  it  was  the  "  duty  of  the  defendant  to  furnish  the  de- 
ceased a  reasonably  safe  place  to  work,"    This  is  said  to  be 
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erroneous  because  the  employer  is  not  required  to  insure  his 
2.  Master  and        employe  uu  absolutely  safe  place  to  work,  but . 
safe  place  to     simply  that  he  will  exercise  reasonable  care  and 

work:  in- 

struction.  skill  SO  to  do.  If  the  charge  as  given  was 
reasonably  open  to  the  inference  that  the  master  warrants  or 
insures  the  absolute  safety  of  the  place  where  the  servant 
works,  it  would,  of  course,  be  wrong;  but  such  is  not  the 
case.  In  the  same  paragraph  and  in  the  same  connection 
with  the  language  criticised  the  court  told  the  jury  that  the 
duty  incumbent  on  the  defendant  was  to  use  the  reasonable 
care  and  diligence  which  an  ordinarily  careful  and  prudent 
person  would  exercise  under  the  circumstances.  As  men 
of  average  intelligence,  the  jury  must  have  understood  from 
the  instructions  that,  if  defendant  exercised  reasonable  care 
under  all  the  circumstances  for  the  safety  of  its  workmen,  it 
had  discharged  its  full  duty.  The  statement  of  the  duty  of 
the  employer  to  furnish  his  employe  a  safe  place  to  work  is 
justified  by  the  language  of  text-writers  and  courts  without 
number;  but  it  is  a  universally  recognized  proposition  that 
when  the  employer  has  used  all  reasonable  care  and  diligence 
in  this  respect,  his  duty  is  done,  and  that  a  place  which  has 
been  furnished  and  equipped  with  such  reasonable  care  is  a 
**  safe  place  to  work  "  within  the  meaning  of  the  law.  For 
instance,  in  Fink  v.  Ice  Co.,  84  Iowa,  325,  we  quoted  with 
approval  from  Morion  v.  Railroad,  81  Mich.,  423  (46  N.  W, 
113) ;  "  It  is  well  settled  by  all  the  authorities  that  the 
master  must  provide  his  servant  a  safe  place  to  work  in." 
In  Mosgrove  v.  Zimbleman,  110  Iowa,  171,  we  said:  "  The 
mine  owner  was  bound  in  the  first  instance  to  furnish  a  rea- 
sonably safe  place  to  work  and  then  to  exercise  ordinary 
care  in  so  keeping  it."  In  Foley  v.  Packing  Co.,  119  Iowa, 
246,  we  said :  "  That  it  is  the  rule  of  all  the  cases  th^t  the 
master  must  provide  and  maintain  a  safe  place  for  his  em- 
ployes to  work  is  well  settled."  The  same  rule  in  like  or 
similar  words  has  been  announced  in  Lewis  r.  Seifert,  116 
Pa.  628  (11  Atl.  514,  2  Am.  St.  Rep.  635)  ;  Nadau  v.  Lam- 
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ber  Co.,  76  Wis.  120  (43  N.  W.  1135,  20  Am.  St.  Rep.  29)  ; 
Portance  v.  Lehigh  C.  Co.,  101  Wis.  574  (77  N.  W.  875,  70 
Am.  St.  Rep.  932)  ;  Prescott  v.  Engine  Co.,  176  Pa.  459 
(35  Atl.  224,  53  Am.  St.  Rep.  683) ;  Elledge  v.  Railroad 
Co.,  100  Cal.  289  (34  Pac.  720,  38  Am.  St.  Rep.  290)  ; 
Meier  v.  Morgan,  82  Wis.  289  (52  N.  W.  174,  33  Am*.  St. 
Rep.  39);  Greenleaf  v.  Railroad,  29  Iowa,  42;  Coombs  v. 
Cordage  Co.,  102  Mass.  572  (3  Am.  Rep.  506)  ;  III.  Cent. 
R.  R.  Co.  V.  Welch,  52  III.  183  (4  Am.  Rep.  593) ;  Ryan 
V.  Fowler,  24  X.  Y.  410  (82  Am.  Dec.  315)  ;  Kirkpatrick 
V.  Railroad,  79  N.  Y.  245 ;  Corcoran  v.  Halbrook,  59  N.  Y. 
520  (17  Am.  Rep.  369)  ;  Railroad  Co.  v.  Swett,  45  111.  197 
(92  Am.  Dec.  206)  ;  and  in  other  decisions  too  numerous 
to  mention. 

The  word  "  safe,"  as  it  is  here  used,  and  indeed  in 
common  parlance,  does  not  mean  a  place  so  made  and 
guarded  as  to  exclude  all  possibility  of  danger.  No  amount 
of  care,  prudence,  and  foresight  can  produce  or  insure  such 
a  condition.  Many  employments  are  in  and  of  themselves 
dangerous,  and  it  involves  no  paradox  to  say  that  a  place 
of  danger  may  be  "  safe  "  in  the  proper  sense  of  the  word. 
It  is  "  safe  "  when  all  the  safeguards  and  precautions  which 
ordinary  experience,  prudence,  and  foresight  would  suggest 
have  been  taken  to  prevent  injury  to  the  employe  while  he 
is  himself  exercising  reasonable  care  in  the  service  which 
he  undertakes  to  perform.  Such  a  place  is  reasonably  safe, 
whether  tested  by  the  rule  of  law  or  by  common  sense,  and 
such  was  the  effect  of  the  instruction  given  by  the  trial 
court 

But  counsel  say  that  Bass  and  his  co-employes  were  en- 
gaged in  a  work  of  alteration  and  repair  of  the  building 
and  apparatus,  and  that  "  in  such  cases  the  employer  is  not 
^  ^  required  to  use  reasonable  skill  and  care  as 

8.  Sam  placb  to     ^    ^  ,  ^ 

slimptioS^of     ^^  cases  where  the  place  or  apparatus  is  com- 
"*^'  pleted  and  brought  to  perfection  for  the  per- 

formance of  the  service."     If  we  understand  the  proposition 
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of  counsel,  it  does  not  state  the  law.  It  is  true  that,  if  a 
servant  is  employed  to  make  a  dangerous  place  safe,  he  as- 
sumes the  risk  of  the  very  danger  which  he  undertakes  to 
remove ;  for  it  is  a  danger  which  is  naturally  incident  to  his 
employment.  So,  too,  if  his  work  is  of  such  nature  as  by 
its  progress  naturally  creates  a  risk  of  injury,  as  if,  for  ex- 
ample, he  is  employed  to  tear  down  a  building,  or  a  toppling 
wall,  or  to  excavate  a  gravel  bank,  and  is  thus  exposed  to 
danger  from  a  fall  of  the  overhanging  material,  this  risk, 
for  the  same  reason,  imports  no  liability  on  the  part  of  the 
master.  If,  therefore,  in  the  present  instance,  the  system 
of  electric  wiring  or  any  other  part  of  the  apparatus  con- 
nected with  the  transmission  or  control  of  the  current  had 
been  known  to  be  out  of  repair  or  dangerous  of  approach, 
and  Bass,  having  knowledge  that  the  wires  were  charged 
with  electricity,  had  undertaken  to  make  the  changes  or  re- 
pairs necessary  to  remove  the  peril,  the  risk  thus  encountered 
would  be  his  own.  But  the  duty  of  the  master  not  to  expose 
the  servant  to  any  injury  which  may  be  reasonably  antici- 
pated and  guarded  against  remains  the  same.  As  has  been 
well  said  by  the  Supreme  Court  of  Minnesota :  "  There  is 
no  difference,  as  to  the  duty  of  the  master  and  the  assump- 
tion of  risk  by  the  servant,  between  an  employment  to  make 
repairs  and  any  other  employment.  In  all  cases  the  servant 
is  held  to  take  on  himself  the  risks  necessarily  incident  to 
the  employment,  unless,  perhaps,  they  be  latent  and  known 
to  the  master,  but  not  knovm  to,  nor  by  the  use  of  proper 
diligence  discoverable  by,  the  servant;  and  in  no  case  does 
he  take  on  himself  riskp  that  arise  by  reason  of  neglect  on 
part  of  the  master,  unless  they  be  known  to  him  or  by  the 
use  of  proper  diligence  are  discoverable  by  him."  Madden 
V.  Railroad  Co.,  32  Minn.  303  (20  N.  W.  318), 

Of  course,  if  the  nature  of  the  repair  be  such  that  the 
danger  of  injury  to  the  employe  is  enhanced,  he  will  ordi- 
narily be  held  to  accept  the  enhanced  risk,  not  because  of 
any  exception  to  the  general  rule,  but  because  the  essential 
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principle  of  the  rule  requires  it.  The  enhanced  danger  is 
a  natural  incident  to  the  thing  he  undertakes  to  do.  It  is' 
one  of  the  "  circumstances  "  which  surround  and  characterize 
the  service,  and  which  the  jury  is  always  directed  to  take 
into  consideration  in  reaching  a  verdict  in  this  class  of  cases. 
Bearing  on  this  discussion  see,  also,  Engstrom  v.  Ashland, 
I.  &  S.  Co.,  87  Wis.  166  (58  N.  W.  241)  ;  McCauley  v.  Nor- 
cross,  155  Mass.  584  (30  N.  E.  464) ;  Breen  v.  Field,  157 
Mass.  277  (31  N.  E.  1075) ;  Railroad  Co.  v.  BedeJeer,  67 
Tex.  181  (2  S.  W.  513) ;  Railroad  Co.  v.  Hester,  64  Tex. 
401  ;•  Railroad  Co.  v.  Naylon,  17  Colo.  501  (30  Pac.  249, 
31  Am.  St.  Rep.  335);  Meloy  v.  Bailroad  Co.,  77  Iowa, 
^  743.  It  would  be  a  most  unreasonable  rule,  if  the  act  of  a 
servant  in  undertaking  an  unusually  dangerous  service  for 
the  master  should  relieve  such  master  from  all  obligations 
to  exercise  reasonable  care  for  the  servant's  safety.  The 
servant  may  properly  be  held  to  the  risk  of  the  extraordinary 
danger  which  is  naturally  incident  to  the  extraordinary  serv- 
ice; but  he  never  takes  the  risk  of  the  master's  negligence 
under  any  circumstances,  save  when  he  knows  of  such  neg- 
ligence or  as  a  reasonably  intelligent  person  ought  to  have 
known  of  it  and  chooses  to  remain  in  the  service. 

III.  In  the  seventh  paragraph  of  the  charge  the  jury 
were  told  that  in  respect  to  the  charge  of  negligence  against 
the   defendant   they   could  consider   ^  'only   the  negligence 

charged  by  the  plaintiff  in  his  petition. 
**  ^insSuSion!      •     •     •     and   then   only  such   negligence,   if 

any,  as  waa  the  proximate  cause  of  the  death 
of  Bass."  The  correctness  of  this  instruction  is  challenged, 
because,  it  is  said,  "the  latter  part  of  this  instruction,  when 
taken  alone  or  as  a  part  of  the  entire  instruction,  does  not 
limit  the  jury  to  the  alleged  negligence  set  out  in  the  peti- 
tion, and  if  the  jury  inferred  or  concluded  that  the  de- 
fendant was  negligent  in  any  respect  which  was  the  proxi- 
mate cause  of  the  death  of  the  deceased,  under  tins  instruc- 
tion it  would  be  warranted  in  returning  a  verdict  for  the 
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plaintiff/*  The  latter  part  of  the  instruction  should  have 
been  worded :  "  And  then  only  such  alleged  negligence,  if 
any,  as  was  the  proximate  cause  of  the  death  of  the  de- 
ceased." We  confess  ourselves  utterly  unable  to  find  the 
distinction  sought  to  be  made  between  the  instruction  as 
given  and  as  counsel  would  have  it  amended.  If  the  charge 
that  defendant  can  be  held  liable,  only  for  such  negligence  as 
is  alleged  in  the  pleadings,  and  then  for  only  such  negligence 
as  the  jury  may  find  to  be  the  proximate  cause  of  the  injury, 
is  not  an  explicit  and  sujBScient  direction  that  defendant 
must  be  held  liable,  if  at  all,  for  only  such  negligence  as  is 
alleged  against  it,  and  that,  even  as  to  the  negligence  so  al- 
leged, there  is  no  liability  unless  the  jury  further  find  it  to 
have  been  the  proximate  cause  of  the  death  of  the  deceased, 
it  would  be  hard  to  devise  a  form  of  words  to  express  the 
thought.  It  is  rarely  that  any  two  lawyers  choose  precisely 
the  same  language  in  which  to  express  the  same  rule  or  prin- 
ciple on  which  they  are  entirely  agreed,  and  in  our  judg- 
ment the  form  of  expression  adopted  by  the  court,  and  that 
which  is  preferred  by  counsel  are  mere  verbal  variations  in 
expressing  the  same  thought.  The  same  thing  may  be  said 
to  the  objections  raised  to  paragraph  9  of  the  charge.  There 
was  no  error  in  either. 

IV.  In  the  first  paragraph  of  the  charge  the  court  told 
the  jury  that  in  order  to  recover  damages  the  plaintiff  must 
prove  that  defendant  was  negligent  as  charged;  that  the 
6  Assumption     ^^^^^  ^^  ^ass  was  causcd  by  such  negligence ; 
bSrd"nof       *^^^  ^^^  ^^^  ^^*>  ^y  ^^^  ^^^  negligence,  con- 
^^^^'  tribute  to  his  injury;  and  that  by  reason  of 

his  death  so  negligently  caused  his  estate  had  suf- 
fered damage,  and  that  if  each  and  all  of  these  facts  had 
been  established  a  verdict  should  be  returned  in  plaintiff's 
favor.  This  is  said  to  be  erroneous  because  of  its  omission 
to  include  any  reference  to  the  defendant's  plea  of  an  as- 
sumption of  risk  by  the  deceased,  and  in  support  of  the  ob- 
jection we  are  cited  to  Quinn  v.  Railroad  Co.,  107  Iowa,  710  j 
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Sankcy  v.  Railroad  Co.,  118  Iowa,  39,  and  Christy  v.  Rail- 
road Co,,  126  Iowa,  428.  Were  it  not  for  the  error  in  the 
tenth  paragraph  of  the  charge,  to  which  reference  is  herein- 
after made,  this  point  could  well  be  overruled.  That  instruc- 
tion, as  will  be  seen,  recognizes  or  seems  to  recognize  that  a 
plea  of  assumption  of  risk  is  in  the  case,  and  that  the  burden 
of  establishing  it  is  on  the  defendant.  If  this  were  the  situ- 
ation (and  the  jury  must  be  presumed  to  have  so  understood 
it),  then  the  rule  of  the  cases  cited  would  apply.  As  a 
matter  of  fact,  however,  but  for  the  effect  of  the  tenth  para- 
graph there  would  be  no  error  in  the  first.  The  defendant's 
answer  does  not,  in  our  judgment,  raise  the  issue  of  assump- 
tion of  risk.  The  very  common  use  of  this  phrase  with  ref- 
erence to  two  widely  different  legal  propositions  is  doubtless 
responsible  for  the  confusion  here  existing.  When  a  servant 
enters  the  employment  of  a  master,  he  is  presumed  to  have 
taken  into  consideration  such  danger  and  exposure  to  injury 
as  is  naturally  incident  to  or  connected  with  such  service, 
even  when  the  master  has  exercised  all  reasonable  care  for 
his  servant's  safety.  The  risk  thus  arising,  which  involves 
no  element  of  negligence  on  the  part  of  the  master,  the  serv- 
ant takes  upon  himself  and  his  wages  are  considered  to  be 
his  full  compensation  for  the  danger  thus  incurred  as  well 
as  for  the  actual  labor  of  his  hands.  This  so-called  "  as- 
sumption of  risk  "  inheres  in  the  contract  of  employment 
or  in  the  relation  of  master  and  servant  and  need  never  be 
pleaded  as  a  defense.  A  simple  denial  of  the  charge  of  neg- 
ligence raises  the  question  of  this  assumption  sufficiently  for 
all  purposes  of  the  case. 

If  the  servant  brings  an  action  against  his  master,  al- 
leging negligence,  and  succeeds  only  in  proving  that  the 
injury  he  has  sustained  was  the  result  of  some  risk  natu- 
rally incident  to  his  employment,  he  fails  to  recover  because 
he  has  failed  to  prove  negligence.  The  very  expression, 
"  risks  naturally  incident  to  or  inherent  in  the  employment," 
exclude  ex  vi  termini  the  idea  of  negligence ;  whilp  "  uegli-N 
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gence,"  as  applied  to  the  master,  conveys  with  equal  certainty 
the  idea  of  a  risk  not  incident  to  or  inherent  in  the  employ- 
ment, but  arising  from  the  failure  of  the  master  to  exercise 
the  degree  of  care  which  the  law  requires  of  him  for  the 
safety  of  the  servant.  Now,  generally  speaking,  the  law 
never  holds  the  servant  to  take  upon  himself  the  risk  of  in- 
jury from  such  failure  of  duty  on  the  master's  part;  but  to 
this  proposition  there  is  a  well-recognized  exception.  While 
the  servant,  in  entering  upon  and  exercising  the  employment, 
may  rightfully  take  it  for  granted  that  the  master's  duty 
with  reference  to  his  safety  has  been  and  will  continue  to 
be  performed,  yet  if  he  knows  that  the  master  is  in  fact  negli- 
gent in  any  respect,  or  if  such  negligence  is  so  patent  or  ob- 
vious that  as  a  person  of  ordinary  capacity  he  ought  to  know 
it  and  to  appreciate  the  danger  therefrom,  and  with  such 
knowledge  he  continues  in  the  service  without  any  promise 
on  the  part  of  the  master  to  remedy  or  remove  the  defect, 
then  he  is  said  to  have  "  assumed  the  risk  "  of  the  master's 
negligence  and  cannot  recover  for  injury  resulting  to  him- 
self therefrom. 

For  instance,  a  railway  engineer  may  act  upon  the 
theory  that  the  engine  upon  which  he  is  placed  has  been  con- 
structed and  equipped  with  reasonable  care  for  his  safety; 
and  if  it  is  not,  and  by  reason  of  any  defect  due  to  the 
company's  negligence  and  without  fault  on  his  part,  he  re- 
ceives an  injury  he  may  recover  damages,  but  if  while  in 
charge  of  the  engine  he  discovers  in  it  defective  conditions 
which  he  knows,  or  ought  to  know,  expose  him  to  danger  and 
he  elects  to  continue  in  such  employment  under  such  cir- 
cumstances, he  does  so  at  his  own  peril,  and  injury  there- 
from gives  him  no  right  of  action.  It  is  this  assumption  of 
risk,  constituting,  as  we  have  already  &aid,  an  exception  to 
the  general  rule,  which  affords  an  affirmative  defense  to  an 
action  by  the  servant  for  personal  injury  and  to  be  available 
to  the  master  must  be  affirmatively  pleaded  and  proved.  See 
Sankey  v.  Kailroad  Co. ^  supra.     The  plea  is  to  some  extent 
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in  the  nature  of  a  confession  and  avoidance.  It  says  to  the 
plaintiff,  in  substance :  "  Even  if  it  be  true  that  I  was 
negligent,  as  you  charge,  you  knew  it  before  the  injury  of 
which  you  complain,  and  with  knowledge  of  the  danger  you 
voluntarily  remained  in  my  service  and  thereby,  assumed 
the  risk  of  injury."  But  such  is  not  the  matter  or  substance 
of  the  answer  in  this  case.  The  clause  or  count  relied  upon 
by  the  appellant  as  representing  the  issue  is  in  the  following 
words :  "  Defendant  further  denies  that  the  decedent  was 
imacquainted  with  the  operation  of  said  electric  light  plant, 
and  alleges  the  fact  to  be  that  he  was  familiar  and  acquainted 
therewith,  and  had  long  known  the  risk  incident  to  the  em- 
ployment in  which  he  was  engaged,  and  assumed  all  the  risks 
in  connection  with  such  employment."  This,  it  will  be 
readily  observed,  does  no  more  than  plead  the  assumption  of 
the  risk  which  inheres  in  the  contract  of  hiring  —  the  risk 
"  incident  to  the  employment " — and  raises  no  question  or 
issue  which  is  not  raised  by  a  simple  denial  of  the  petition. 
For  these  reasons  paragraph  1  of  the  court's  charge  to  the 
jury,  standing  by  itself,  was  not  erroneous,  and  the  statement 
of  the  material  facts  required  to  be  shown  by  the  plaintiff  to 
entitle  him  to  recover  was  suflSciently  full  and  specific.  In 
the  tenth  paragraph,  however,  the  court  charged  the  jury  in 
the  following  words: 

It  is  alleged  by  the  defendant  that  the  decedent,  if 
killed  by  an  electric  current,  was  killed  as  a  result  of  the 
risk  assumed  by  him  as  an  employe  of  the  defendant.  In 
this  connection  you  are  instructed,  that  the  decedent,  Wil- 
liam H.  Bass,  by  entering  the  employ  of  the  defendant  and 
engaging  in  the  work  in  which  he  was  engaged  at  the  time 
of  his  death,  assumed  the  ordinary  and  usual  risks  and  dan- 
gers incident  to.  such  employment,  which  were  known  to 
him,  or  which  could  have  become  known  to  him  by  the  exer- 
cise of  reasonable  care  on  his  part.  He  is  presumed  to  have 
had  knowledge  of  those  things  and  conditions  which  a  man 
of  ordinary  skill  and  prudence,  under  the  same  or  similar 
circumstances,  exercising  ordinary  care  for  his  own  safety, 
Vol.  131  Ia.— 47 
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should  have  known.  It  was  the  duty  of  the  decedent  to  use 
the  natural  senses  possessed  by  him  to  the  same  extent  that 
a  man  of  ordinary  care  and  prudence  would,  under  the  same 
or  similar  circumstances,  to  discover  existing  dangers;  and 
if  the  death  of  the  said  William  H.  Bass  was  due  to  an 
electric  shock,  received  by  him  from  a  current  of  electricity, 
and  such  current  of  electricity  was  one  of  the  ordinary 
risks  and  dangers  incident  to  the  said  employment  of  the 
said  William  H.  Bass,  which  was  known  to  him,  or  could 
have  become  known  to  him  by  the  exercise  of  reasonable 
care  on  his  part,  then  plaintiff  cannot  recover,  and  your  ver- 
dict will  be  for  the  defendant  The  burden  of  proof  is 
upon  the  defendant  to  establish  the  defense,  of  assumption 
of  risk  by  the  decedent,  by  a  preponderance  of  the  evidence. 

Omitting  the  last  clause,  this  instruction  could  perhaps 
be  harmonized  with  the  views  we  have  expressed;  but  when 
to  the  admittedly  correct  statement  that  the  deceased  is 
held  to  have  "  assumed  the  ordinary  and  usual  risks  and 
dangers  incident  to  his  employment,"  and  that  if  his  death 
was  from  a  risk  of  that  character  his  administrator  cannot 
recover,  it  is  immediately  and  without  explanation  added 
that  "  the  burden  of  proof  is  upon  defendant  to  establish  the 
defense  of  assumption  of  risk  by  a  preponderance  of  the  evi- 
dence," we  are  confronted  by  a  contradiction  or  inconsistency 
which  could  scarcely  have  failed  to  confuse  and  mislead  the 
jury.  It  would  seem  quite  probable  that  by  some  oversight 
of  the  court  in  formulating  the  charge,  or  by  some  mistake 
in  making  up  the  record  for  this  court,  there  has  been 
dropped  from  between  the  body  of  this  instruction  as  above 
quoted  and  the  concluding  sentence  thereof  a  clause  in  which 
'*  assumption  qf  risk  "  as  applied  to  the  defendant's  alleged 
negligence  was  properly  explained,  and  in  connection  with 
which  omitted  clause  the  concluding  sentence  would  be  a 
correct  proposition  of  law.  We  must  take  it,  however,  ^s  it 
appears  in  the  record,  and  in  that  form  the  final  proposition 
clearly  places  upon  the  defendant  the  burden  of  establishing 
the  assumption  by  the  deceased  of  the  risks  ordinarily  inci- 
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dent  to  the  employment  in  which  he  was  engaged,  although 
in  the  preceding  part  of  the  same  instruction  the  jury  was 
properly  told  that  deceased  is  held  to  have  assumed  such 
risks  as  a  matter  of  law.     The  error  in  the  instructions,  in 
the  form  here  presented,  is  clearly  of  a  prejudicial  character. 
V.  Several  exceptions  were  taken  by  appellant  to  the 
rulings  of  the  trial  court  on  the  admission  of  testimony. 
Upon  the  examination  of  the  record  we  find  but  one  in- 
6  Expert  bvi-       Stance  where  the  railing  appears  to  be  errone- 
DBHCE.  ^^jg      j|.  ^j^  ^jjg  theory  of  the  defendant  that 

Bass  was  not  killed  by  an  electric  shock,  but  died  from 
heart  disease  or  other  natural  cause.  A  witness  on  the  stand 
was  asked  by  plaintifPs  oounsel  the  following  question: 
"  You  may  state,  Mr.  Spry,  from  your  knowledge  of  elec- 
trical laws,  and  from  the  machinery  there,  and  from  what 
you  say,  what  is  your  opinion  as  to  whether  or  not  Bass 
received  an  electric  shock  before  he  fell  ? "  Defendant's 
objection  to  the  competency  of  the  testimony  was  overruled, 
and  the  witness  answered,  "  My  opinion  is  that  he  did." 
We  think  the  objection  to  the  question  should  have  been 
sustained.  It  is  an  accepted  rule  that,  while  experts  may 
testify  as  to  what  in  their  opinion  may  or  may  not  have  been 
the  cause  of  a  given  result  or  condition,  it  is  not  permissible 
for  them  to  give  their  opinion  as  to  the  ultimate  fact  which 
the  jury  is  organized  to  determine.  See  Sachra  v.  Town  of 
Manilla,  120  Iowa,  567,  and  cases  there  cited.  It  is  the  prov- 
ince of  the  ury  alone  to  draw  ultimate  conclusions.  Largan  v. 
Railroad,  40  Cal.  272 ;  Perry  v.  Graham,  18  Ala.  822 ; 
Railroad  v.  Atteberry,  43  111.  App.  80*;  Butler  v.  Railroad 
Co.,  87  lowa^  206;  Muldowney  v.  Railroad  Co.,  39  Iowa, 
615;  Marcy  v.  Insurance  Co.,  11  La.  Ann.  748;  Wilson  v. 
Reedy,  33  Minn.  503  (24  N.  W.  191);  Briggs  v.  Railroad 
Co.,  52  Minn.  36  (53  N.  W.  1019) ;  Davis  v.  Fuller,  12 
Vt.  178  (36  Am.  Dec.  334).  It  is  not  always  easy  to  draw 
the  line  between  that  which  is  and  that  which  is  not  admis- 
sible under  this  rale;  but,  in  our  judgment,  the  question 
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now  under  consideration  required  the  witness  to  enter  the 
'  domain  of  the  jury  and  pass  upon  one  of  the  ultimate  propo- 
sitions inhering  in  the  verdict,  and  the  answer  should  have 
been  excluded. 

-VI.  It  is  finally  argued  that  the  evidence  is  insufficient 

to  support  a  verdict  in  favor  of  the  plaintiff.     To  this  we 

cannot  agree;  but,  in  view  of  a  retrial  of  the  case,  it  is 

proper  that  we  refrain  from  a  discussion  of 

7.  Master  and        ^      ^ 

degreeof        ^^^   ^^^   fcaturcs   presented  by   the  record. 

^^^  It  is  sufiicient  for  us  to  say  that  the  widely 

extended  use  of  electric  agencies  is  a  development 
of  very  recent  years,  and  the  law  has  not  yet  become 
fully  settled  as  to  the  duties,  liabilities,  rights,  and  remedies 
of  parties  in  reference  thereto.  It  seems,  however,  that  so 
far  as  expressed  there  is  substantial  unity  in  the  holding 
that  where  one  undertakes  to  produce  or  deal  in  a  power  of 
such  tremendous  potency,  so  concealed  from  ordinary  ob- 
servation, so  laden  with  death-dealing  possibilities,  and  as.yet 
but  imperfectly  understood  and  controlled,  reasonable  care 
for  the  protection  of  those  who  may  rightfully  come  within 
the  zone  of  danger  requires  at  his  hands  a  high  degree  of 
prudence  and  watchfulness  proportioned  to  the  magnitude 
and  subtlety  of  the  peril  to  be  guarded  against.  Barto  v. 
Telephone  Co.,  126  Iowa,  244;  Scott  v.  Iowa  Tel.  Co.,  126 
Iowa,  527;  Herbert  v.  Lake  Charles  Co.,  Ill  La.  522  (35 
South.  731,  64  L.  R.  A.  101,  100  Am.  St.  Rep.  505); 
Mitchell  V.  Raleigh  El.  Co.,  129  N.  C.  166  (39  S.  E.  801, 
55  L.  E,  A.  398,  85  Am.  St.  Eep.  735);  McLaughlin  v. 
Louisville  El.  Co.,  18  'Ky.  Law  Eep.  693  (37  S.  W.  851,  34 
L.  E.  A.  812)  ;  Croswell  on  Electricity,  section  234;  Brown 
V.  Edison  Co.,  90  Md.  400  (45  Atl.  182,  46  L.  E.  A.  745,  78 
Am.  St,  Rep.  442)  ;  Keasby  on  El.  Wires,  section  245;  City 
R.  R.  Co.  V.  Conery,  61  Ark.  381  (33  S.  W.  426,  31  L.  R. 
A.  570,  54  Am.  St.  Rep.  262)  ;  Cook  v.  Wilmington,  9 
IToust.  (Del.)  306  (32  Atl.  643)  ;  Ahem  v.  Oregon  Tel.  Co., 
24  Or.  276  (33  Pac.  403,  35  Pac.  549,  22  Lw  R.  A.  635)  ; 
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Wolpers  V.  L.  L.  &  P.  Co.,  86  N.  Y.  Supp.  845.  Under  all 
ordinary  circumstances  the  question  whether  this  duty  has 
been  performed  is  for  the  jury. 

For  the  reasons  stated  a  new  trial  must  be  ordered. — 
Reversed. 


Samuel  L.  Graham,  Administrator,  Etc.,  Appellee,  v.  Chi-         ^^  74i 

CAOO     AND     XORTHWESTESN     RAILWAY     CoMPANY,  - 

Appellant. 

Railways:    trespasser:    care.    One  boarding  a  moving  train  and 

1  compelled  to  ride  upon  the  steps  because  of  closed  vestibule 
doors  is  a  trespasser  to  whom  the  company  owes  no  duty 
until  his  peril  is  discovered,  and  then  is  required  to  act  only 
with  reasonable  promptness  to  avoid  injury  to  him. 

Same:    action  for  death:    evidence.    In  an  action  for  the  death 

2  of  one  having  boarded  a  moving  train  and  was  killed  while 
riding  upon  the  steps  of  the  car,  the  evidence  is  held  to  show 
that  he  came  to  his  death  prior  to  any  knowledge  of  the  train- 
men that  he  was  on  the  car. 

Same:    negligence.    On  discovering  the  peril  of  a  trespasser  rid- 

3  ing  upon  the  steps  of  a  car,  failure  of  the  trainmen  to  apply 
the  emergency  brakes  was  not  negligence,  where  it  appeared 
that  the  same  involved  danger  to  the  other  passengers  and 
that  the  effort  to  assist  him  from  the  steps  to  the  car  was 
equally  as  speedy  and  effective  a  means  of  rescuing  him  from 
his  peril. 

Appeal  from  Monroe  District  Court. — Hon.  F.  W.  Eichel- 
BEBGER,  Judge. 

Fkidat,  May  18,  1906. 

Eehearing  Denied,   October  25,  1906. 

Action  to  recover  damages  for  a  personal  injury  result- 
ing in  the  death  of  plaintiff's  intestate,  Eoy  Graham.  Gra- 
ham was  a  young  man  nearly  twenty-one  years  of  age,  and 
his  home  was  in  the  city  of  Ottumwa,  this  state.     The  acci- 
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dent  in  which  he  lost  his  life  occurred  September  17,  1901, 
and  in  the  city  of  Chicago,  111.  Stated  generally,  the  cir- 
cumstances of  the  accident  were  as  follows:  In  company 
with  another  young  man  named  Hooyer,  Graham  had  gone 
to  Chicago  for  a  visit.  On  the  afternoon  of  the  day  of  the 
accident  they  met  a  mutual  friend,  a  young  man  named 
Newgren,  and  all  three  planned  an  evening  visit  at  De  Kalb, 
sixty-five  miles  out  of  Chicago,  and  on  the  line  of  defendant's 
railway.  They  agreed  upon  taking  the  train  known  as  the 
"  Overland  Limited,"  at  Oakley  Avenue  Station.  That 
train  was  a  fast  through  train,  which  left  the  principal  sta- 
tion in  the  city  at  6 :30  p.  m.,  and  was  due  at  Oakley  avenue 
at  6.38  p.  m.  From  there  it  made  no  stops  until  De  Xalb 
was  reached.  Upon  approaching  Oakley  avenue  from  the 
south,  the  young  men  discovered  the  train  already  standing 
at  the  station.  They  were  on  the  side  opposite  from  the 
station  building  and  platform,  and  as  they  came  up  the  train 
commenced  to  move  out.  It  appears  that  the  train  was  ves- 
tibuled  throughout,  and  as  the  start  was  made  from  the  sta- 
tion all  the  vestibules  were  closed  on  the  south  side.  When 
closed,  the  door  of  the  vestibule  sets  in  about  six  inches  from 
the  outer  line  of  the  car,  and  the  lower  edge  is  on  a  levfel  with 
a  trapdoor  which,  when  let  down  over  the  steps,  forms  a  con- 
tinuation of  the  car  platform.  Graham  ran  to  the  moving 
train  and  caught  on  the  front  end  of  one  of  the  cars  by 
grasping  the  handholds  or  rods  on  each  side  of  the  vestibule 
door,  and  planting  his  feet  on  the  lower  step.  He  thus  stood 
facing  the  vestibule  door.  As  the  rear  end  of  the  car  came 
up  the  other  boys  caught  on  in  like  manner.  Hooyer  re- 
mained standing  on  the  step  facing  the  door,  while  Newgren 
found  a  footing  between  the  vestibuled  ends  of  the  cars. 
After  a  time  Hooyer  succeeded  in  attracting  attention  from 
the  inside  of  the  ear,  and  he  and  Newgren  were  rescued 
from  their  position.  Upon  going  to  the  front  end  of  the 
ear  it  was  discovered  that  Graham  was  missing.  Shortly 
afterwards  he  was  found  by  other  parties  lying  dead  beside 
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the  track  about  a  mile  west  of  Oakley  avenue  and  near  the 
west  end  of  a  viaduct  crossing  over  Kedzie  avenue.  As  no 
one  saw  the  accident,  the  manner  of  its  occurrence  could  not 
be  told.  It  would  seem  certain,  however,  that  he  either  lost 
his  hold  and  fell  against  the  viaduct  structure,  or  was 
brushed*  off  by  such  structure,  as  fresh  blood  was  found  at 
places  thereon.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiff,  and  the  defendant  appeah. — Reversed. 

J.   C.   Mabry,   Clark  £  McLaughlin,  and  James  C. 
Davis,  for  appellant. 

Chester  W.  Whitmore  and  N.  E.  Kendall,  for  appellee. 

Bishop,  J. —  Plaintiff's  action  is  grounded  upon  negli- 
gence of  the  defendant.  One  of  the  grounds  alleged  is  that, 
when  advised  by  Hooy6r  and  Newgren  of  the  peril  to  which 
Graham  was  exposed,  the  train  employes  failed  to  take  such 
prompt  and  effective  means  as  were  within  their  reach  to  ac- 
complish his  rescue;  and  as  the  case  went  to  the  jury  such 
was  the  only  ground  of  negligence  submitted.  The  plaintiff, 
of  course,  is  not  in  position  to  complain  of  this,  and  accord- 
ingly we  shall  have  no  occasion  to  make  inquiry  respecting 
any  of  the  other  grounds  alleged.  By  motion  for  a  directed 
verdict  at  the  close  of  all  the  evidence  in  the  case,  by  request 
for  instruction,  and  by  motion  for  a  new  trial,  defendant 
challenged  the  right  of  plaintiff  to  recover  for  that  a  case  of 
actionable  negligence  had  not  been  made  out.  In  the  mo- 
tion for  a  directed  verdict  counsel  for  defendant  state  pre- 
cisely the  grounds  of  their  contention,  and  they  are  as  fol- 
lows: First.  The  undisputed  evidence  shows  that  in  board- 
ing the  train  on  the  outside  of  the  vestibule  Graham  acted 
not  only  in  violation  of  the  statutes  of  the  State  of  Illinois, 
but  without  notice  to,  or  knowledge  on  the  part  of,  the  de- 
fendant. He  was  therefore  a  trespasser  and  only  entitled 
to  rights  as  such;  Second.  The  evidence  fails  to  show  that 
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defendant's  employes  in  charge  of  the  train  were  notified  of 
Graham's  presence  on  the  train  prior  to  his  injury; 
Third.  That  as  soon  as  notified  thrft  Graham  was  riding  on 
the  outside  the  employes  in  charge  of  the  train  adopted  the 
quickest  and  safest  way  to  relieve  him,  by  going  to  the  ves- 
tibule, where,  according  to  the  information  .given  them,  he 
was  supposed  to  be  riding. 

I.  That' under  the  circumstances  Graham  was  a  tres- 
passer, and  acteJ  in  violation  of  law,  is  too  clear  for  argu- 
ment.    The  trial  court  so  instructed  the  jury,  and  counsel 

for  appellee  do  not  take  space  to  question  the 
trespasser:  correctucss  of  the  iustruction.  Being  a  tres- 
^^^'  passer  the  defendant  owed  Graham  no  duty 

until  his  position  of  danger  was  made  known  to  the  employes 
in  charge  of  the  train,  and  then  only  to  act  with  reasonable 
promptness  in  adopting  such  means  as  were  available  and 
appropriate  to  accomplish  his  rescue.  Masser  v.  Railway, 
68  Iowa,  602;  Burg  v.  Railway,  90  Iowa,  106;  BaJeer  v. 
Railway,  95  Iowa,  163;  Earl  v.  Railway,  109  Iowa,  14. 

II.  Confessedly  the  first  information  to  the  eflFect  that 
Graham  had  boarded  the  train  on  the  outside  came  to  the 
train  employes  from  Hooyer  and  Newgren  after  the  latter 

had  been  admitted  to  the  train;  and,  as  we 
lo/deMhf"      have  seen,  Grahaxn  fell  or  was  brushed  off  at 

or  near  the  Kedzie  avenue  viaduct.  Of  vital 
importance  to  plaintiff's  case,  therefore,  is  the  location  of 
the  train  with  reference  to  the  viaduct  when  such  inform 
mation  was  imparted.  As  we  read  the  record,  and  we  have 
gone  over  it  with  much  care,  these  seems  no  reasonable 
grounds  to  conclude  otherwise  than  at  the  time  in  question 
the  train  had  passed  the  viaduct.  This  being  true,  there 
is  no  possible  theory  upon  which  the  verdict  and  judgment 
can  be  upheld.  We  shall  recite  the  evidence  sufficiently  in 
detail  to  make  clear  the  situation.  The  boy  Hooyer  was 
the  only  witness  for  plaintiff  who  testified  on  the  subject. 
He  says  that  he  was  wholly  unacquainted  in  the  neighbor- 
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hood,  that  he  had  never  been  there  before,  and  has  never  been 
there  since ;  that  he  did  not  know  of  the  existence  of  Kedzie 
avenue  or  the  viaduct.  On  direct  examination  he  testified 
that  he  had  since  been  informed  as  to  the  existence  of  the 
viaduct,  and  as  to  the  distance  thereof  from  Oakley  avenue, 
and  he  gave  it  as  his  judgment  that,  at  the  time  he  was  taken 
into  the  train,  about  one-third  of  the  distance  had  been 
traveled.  Being  asked  as  to  the  rate  of  speed  at  which  the 
train  was^  running  he  answered  that  in  his  judgment  it  was 
about  fifteen  miles  an  hour.  On  cross-examination,  he  an- 
swered that  from  the  time  he  boarded  the  car  he  was  stand- 
ing face  inward,  hugging  close  to  the  vestibule  door,  and 
looking  steadily  through  the  window  in  such  door;  that  he 
gave  no  attention  whatever  to  land  marks  or  objects  that 
were  being  passed  by  the  train ;  that  he  realized  he  was  in  a 
position  of  great  peril,  and  was  frightened,  and  that  he  kept 
rapping  on  the  window  until  the  brakeman  came  to  his  re- 
lief. On  the  subject  of  the  speed  of  the  train  he  answered 
that  there  was  not  very  much  acceleration  as  they  went  on. 
"  Q.  They  kept  increasing  speed  as  you  went  on  ?  A.  I 
never  took  particular  notice.  Q.  They  might  have  increased 
in  speed,  and  you  not  noticed  it?  A.  Well,  they  were  not 
going  very  fast.  Q.  Are  you  a  judge  of  the  speed  of  rail- 
road trains?  A.  No,  sir.  Q.  You  cannot  tell  a  vestibule 
train  when  you  see  it  ?  A.  I  do  not  know  about  that.  Q. 
But  you  can  judge  as  to  the  speed  of  a  train?  A.  Well, 
about  as  near  as  anybody  in  my  position,  I  guess."  Now, 
for  the  defendant,  Newgren  testified  in  positive  terms  that 
the  train  had  passed  Kedzie  avenue  before  he  and  Hooyer 
were  taken  in;  that  he  was  familiar  with  the  viaduct,  and 
knew  when  they  passed  it.  "Yes,  sir;  I  knew  it.  I  had 
gone  over  it  lots  of  times.  You  can  tell  by  the  sound.  It 
is  just  like  going  over  a  bridge  or  river.  When  we  went 
over,  the  railing  of  the  subway  just  touched  my  back,  just 
so  I  could  feel  it."  The  porter  of  the  Pullman  car  who, 
with  a  brakeman  named  Wright,  was  present  when  Hooyer 
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and  Newgren  were  taken  in,  testified  that  they  were  then 
near  the  Kedzie  viaduct;  that  he  could  not  say  whether  it 
was  just  before  or  just  after,  but  thinks  it  was  just  after 
they  passed  the  viaduct  Two  brakemen  and  the  conductor 
of  the  train  each  testified  that  within  his  positive  knowledge 
the  train  had  proceeded  some  distance  to  the  west  of  the  via- 
duct before  the  presence  of  the  boys  on  the  train  was  dis- 
covered and  they  were  taken  in.  Each  of  such  witnesses 
testified  further  that  at  the  time  the  train  passed  the  viaduct 
the  rate  of  speed  at  which  it  was  running  was  from  twenty- 
five  to  thirty  miles  an  hour. 

We  have  not  overlooked  the  contention  in  argument  of 
counsel  for  appellee  to  the  effect  that  Hooyer  and  Newgren 
must  have  been  taken  into  the  train  before  the  viaduct  was 
reached  because  the  space  between  the  car  and  the  girder  of 
the  viaduct  was  not  sufficient  to  permit  of  the  passage  of  a 
man  standing  on  the  car  steps  and  clinging  to  the  hand 
holds ;  that  accordingly,  and  if  the  fact  as  to  the  location  of 
the  train  was  otherwise  than  as  testified  to  by  Hooyer,  all 
three  of  the  boys  would  have  brushed  off  when  the  viaduct 
was  reached.  The  trouble  with  this  contention  arises  out  of 
the  proof.  The  distance  between  the  extreme  south  edge 
of  the  car  step  and  the  viaduct  girder  is  shown  to  be  eighteen 
and  a  fraction  inches,  while  the  vestibule  door  is  set  in  six 
inches  from  the  outer  line  of  the  car.  There  was  then  a 
clearance  of  fully  two  feet.  Hooyer  was  a  slender  boy,  and 
he  says  he  kept  his  body  close  up  to  the  vestibule  door,  while 
Newgren,  a  much  larger  man,  was  partially  in  between  the 
vestibule  ends.  Such  being  the  facts,  it  was  entirely  pos- 
sible for  both  to  pass  through  without  striking  against  the 
girder.  Such,  then,  is  the  state  of  the  evidence.  As  it 
seems  to  us,  consideration  thereof  from  any  point  of  view 
must  lead  to  the  conclusion  that  the  train  had  reached  the 
viaduct,  and  Graham  had  fallen  to  his  death  before  any 
warning  of  his  peril  had  been  given.  It  must  be  manifest 
that  at  best  the  estimate  of  Hooyer  as  to  the  distance  the 
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train  had  traveled  can  be  taken  for  nothing  more  than  sheer 
guesswork :  a  present  guess  as  to  a  matter  of  fact  respecting 
which  he  does  not  claim  to  have  formed  an  opinion  as  of  the 
time,  and  to  which,  as  he  declares,  his  attention  had  not  been 
subsequently  called  until  shortly  before  the  trial,  some  three 
years  after  the  happening  of  the  accident  Being  wholly 
unacquainted  with  his  surroundings  and  giving  not  the 
slightest  heed  at  the  time  to  any  object  which  could  serve 
as  a  basis  for  computing  distance  with  the  eye,  judgment 
on  his  part  as  to  location  was  only  possible  by  taking  into 
account  the  speed  of  the  train  and  estimating  therefrom  the 
distance  run.  Taking  the  circumstances  as  presented,  it  is 
inconceivable  within  our  view  that  any  judgment  could  have 
been  formed  by  him  on  the  subject.  Here  was  an  inex- 
perienced boy  nineteen  years  of  age  in  the  precarious  posi- 
tion of  clinging  to  the  outside  of  a  rapidly  moving  train ;  he 
says  he  fully  realized  his  peril  and  was  frightened  thereat; 
that  his  attention  was  centered  upon  maintaining  his  hold, 
and  that  his  hope  was  to  attract  attention  by  continual  rap- 
ping on  the  window  and  his  rescue  thus  be  brought  about 
It  was  not  a  time  for  judgment  as  to  any  matter  not  directly 
associated  with  his  peril ;  it  was  not  a  time  for  thought  even 
save  as  connected  with  his  chances  for  relief.  And  the  wit- 
ness does  not  pretend  otherwise.  .His  judgment  is  not  as  of 
that  time,  but  of  time  three  years  later  when  a  witness  on 
the  trial.  To  permit  the  mere  opinion  of  such  witness  thus 
formed  and  expressed  as  to  the  speed  of  the  train,  and  its 
location  at  the  time  in  question,  to  outweigh  the  positive  evi- 
dence of  four  witnesses  each  speaking  from  knowledge  as  to 
the  fact  involved,  would  be  in  our  judgment  at  once  absurd 
and  wholly  unreasonable. 

III.  But  if  it  could  be  said  that  the  conclusion  reached 

by  us  in  the  foregoing  division  of  this  opinion  is  open  to 

8.  Same:  doubt  as  to  its  corrcctness,  still  it  remains  to  be 

negligence.        g^jj  ^]^^^  defendant  was  entitled  to  a  favorable 

ruling  on  its  motion  for  new  trial  based  on  the  subject- 
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matter  set  forth  in  the  third  ground  of  the  motion  to  instruct. 
By  the  third  instruction  given,  the  jury  was  told  that  the 
measure  of  duty  on  the  part  of  defendant  "  was  not  to  will- 
fully or  wantonly  injure  him  after  the  said  Graham  had 
placed  himself  in  a  position  of  danger,  and  the  employes  of 
the  defendant  in  charge  and  control  of  the  train  had  actual 
knowledge  of  his  position  of  danger,  and,  by  the  exercise  of 
reasonable  care,  could  have  extricated  him  from  same."  In 
the  tenth  instruction  it  was  said  that,  "  If  the  conductor  and 
brakeman,  after  being  notified  of  Graham's  position,  could 
have  stepped  to  the  front  end  of  the  car  and  taken  him  in 
from  the  vestibule  as  quickly  as  the  train  could  have  been 
stopped  by  the  use  of  the  emergency,  then  it  was  their  duty 
to  go  to  the  vestibule  rather  than  stop  the  train."  And  in 
the  eleventh  instructions  this :  "  In  determining  whether 
or  not  the  conductor  or  brakeman  should  have  stopped  the 
train  by  using  the  emergency  brake,  you  must  consider  the 
safety  of  the  passengers  on  the  train,  and  if  the  use  of  such 
brake  would  have  endangered  the  safety  of  the  passengers 
there  was  no  duty  which  defendant  owed  Graham  to  so  en- 
danger the  passengers."  And  such  instructions  .became  the 
law  of  the  case.  Crane  v.  Railway,  74  Iowa,  330 ;  Reynolds 
V.  Keokuk,  72  Iowa,  371.  Now  it  is  the  evidence  of  Hooyer 
and  Newgren  that  when  they  were  taken  into  the  car,  the 
brakeman,  Wright,  demanded  to  know  what  they  were  doing 
out  there,  and  if  they  had  tickets.  Hooyer  says  that  he  re- 
plied saying  that  "  Graham  who  was  on  the  other  end  of  the 
coach  in  the  same  position  he  was  in  had  the  tickets."  New- 
gren  says  that  Wright  was  told  simply  that  a  friend  up  ahead 
had  the  tickets.  Both  agree  that  they  at  once  started  for- 
ward and  when  about  half  way  through  the  car  they  met  the 
conductor  who  demanded  their  tickets.  They  told  him  that 
Graham  had  them,  and  that  he  was  on  the  front  end  of  that 
car  outside.  The  conductor  turned  back,  and  went  with 
them  to  the  vestibule,  opened  it,  and  found  no  one  there. 

The  contention  of  plaintiff  here,  as  in  the  court  below, 
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is  that  upon  being  informed  that  Oraham  was  on  the  front 
end  of  the  car  it  became  the  duty  of  the  brakeman,  and  in 
turn,  that  of  the  conductor,  to  act  at  once  by  setting  the 
emergency  brakes  on  the  train.  And  it  is  the  failure  to  so 
act  that  is  relied  upon  to  sustain  the  verdict.  A  contradic- 
tion in  the  evidence  as  to  what  was  done  by  Wright  may  be 
here  noticed.  Hooyer  testified  that  Wright  accompanied 
them  as  they  went  forward  and  met  the  conductor,  while 
Wright  says  that  he  was  not  told  that  the  boys  had  a  com- 
panion on  the  outside  at  the  head  end  of  the  car,  and  that  as 
the  boys  started  forward  he  went  inside  the  car  and  sat  down. 
Xow,  as  bearing  upon  the  phase  of  the  situation  instantly 
under  consideration,  plaintiff  brought  forward  no  evidence 
save  that  the  conductor  who  was  in  charge  of  the  train  in 
question  was  put  upon  the  stand  and  testified  that  the  train 
was  equipped  with  air  brakes;  that  these  could  be  operated 
either  from  a  valve  placed  in  the  closet  of  each  car,  or  by 
the  engineer  upon  signal  given  by  pulling  a  rope  which  ex- 
tended through  the  train  and  connected  with  an  air  whistle 
located  in  the  cab  of  the  engine.  The  witness  further  testi- 
fied that  in  his  judgment  the  train  running  at  fifteen  miles 
an  hour,  could  have  been  stopped  in  from  four  hundred  and 
fifty  to  five  hundred  feet.  On  cross-examination  the  wit- 
ness answered  that  stopping  a  train  by  use  of  a  valve  in  one 
of  the  cars,  called  an  "  emergency  stop,"  would  be  very  un- 
wise, unless  in  case  of  very  serious  accident;  that  the  effect 
is  to  lock  the  wheels  on  the  train,  and  is  liable  to  injure  pas- 
sengers in  the  train.  For  the  defendant,  several  witnesses, 
including  the  conductor,  brakeman,  and  a  division  superin- 
tendent, were  called,  and  all  agree  that  an  emergency  stop, 
whether  made  by  use  of  a  car  valve  or  from  the  engine,  is 
fraught  with  danger ;  that  it  is  liable  to  injure  passengers  by 
throwing  them  down  if  in  the  car  aisles,  or  out  of  their  seats 
if  sitting ;  that  if  made  by  use  of  a  car  valve  there  is  especial 
danger  to  the  train,  as  it  is  liable  to  be  torn  in  two.  This 
is  explained  by  pointing  out  that  the  wheels  of  the  train 
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become  suddenly  locked  while  the  engineer  is  continuing  to 
work  steam;  and  reference  is  made  to  instances  of  accident 
and  injury  thus  occurring.  In  addition  to  this,  said  wit- 
nesses testify  uniformly  that  less  time  would  be  consumed  in 
going  the  length  of  a  car  and  opening  the  vestibule  door 
than  would  be  required  to  stop  the  train,  whatever  the  means 
employed.  In  the  absence  of  any  opposing  testimony  there 
can  be  no  reason  why  such  witnesses  should  not  be  believed 
and  their  evidence  given  controlling  eflFect.  Under  the  cir- 
cumstances shown,  therefore,  it  would  be  imreasonable  in  the 
extreme  to  hold  that  the  conductor  was  the  responsible  cause 
of  a  willful  or  wanton  injury.  Conceding  knowledge  of  the 
peril  to  Graham  on  the  part  of  Brakeman  Wright,  it  must 
be  said  for  him,  that  in  view  of  the  uncontradicted  evidence 
on  the  subject  and  the  law  of  the  instructions  as  given  to 
the  jury,  he  was  doubly  justified  in  not  going  to  the  car 
closet  and  setting  the  brakes  on  the  train;  there  was  the 
danger  to  the  train  and  its  passengers,  and  the  most  expedi- 
tious method  of  affording  relief  was  by  going  to  and  opening 
the  vestibule  door.  If  then,  as  testified  to  by  Hooyer, 
Wright  started  forward  with  the  boys  to  go  to  the  rescue  — 
and  plaintiff  rested  his  case  upon  this  theory  —  there  can  be 
no  room  for  complaint  of  his  action.  If,  on  the  other  hand, 
as  testified  to  by  Wright,  he  went  into  the  car  and  sat  down 
—  a  proceeding  scarcely  believable  if  it  had  come  to  his  un- 
derstanding that  Graham  was  clinging  to  the  outside  of 
the  car  —  still  there  is  nothing  in  the  record  from  which  it 
can  be  said  that  the  work  of  rescue  was  interfered  with  or 
delayed  thereby.  The  vestibule  door  was  opened  just  as 
quick  as  it  would  have  been  had  he  also  gone  to  the  forward 
end  of  the  car. 

The  considerations  expressed  foregoing  lead  to  the  con- 
clusion that  the  motion  of  defendant  for  a  new  trial  should 
have  been  sustained,  and  the  cause  will  be  remanded  that 
such  may  obtain. —  Reversed. 
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ACTIONS. 

Certiorari.  The  action  of  an  inferior  tribunal  will  not  be  annulled 
in  a  certiorari  proceeding  unless  it  is  shown  that  such  action 
was  prejudicial;  and  in  determining  this  question  the  Supreme 
Court  is  not  limited  to  the  petition  and  answer,  but  it  will  re- 
sort to  the  facts  as  they  appear  in  the  record.  Blodgett  v. 
McVey,  522. 

Election  of  remedies.  The  prosecution  of  an  action  against  a. 
bank  for  the  amount  of  a  deposit  which  it  was  determined  bad 
been  paid  by  a  transfer  to  the  depositor  of  the  notes  of  third 
parties,  is  not  an  election  of  remedies,  barring  an  action  for 
the  proceeds  of  the  notes  left  with  the  bank  and  collected  by  it. 
Lemon  v.  Savings  Bank,  79* 

Mandamus:  Appointment  to  office..  .Mandamus  will  lie  to  com- 
pel the  appointment  to  office  of  an  honorably  discharged  soldier 
.under  the  Act  of  the  Thirtieth  General  Assembly.  Shaw  v. 
City  of  Marshaltown,  128. 

ACCOUNTING.  See  also  Partnership. 
Burden  of  proof.  In  an  action  for  an  accounting  a  defendant 
pleading  a  general  settlement  has  the  burden  of  proof  on  that 
issue.  Johnson  v.  Berdo,  524. 
A  general  denial  of  the  settlement  of  an  action  will  not  permit 
proof  of  fraud  or  mutual  mistake  in  the  settlement;  the  fraud 
or  errors  relied  upon  must  be  pointed  out,  and  the  party  seek- 
ing to  avoid  the  settlement  has  the  burden  of  proof.    Idem. 

ADMISSIONS.    See  Real  Property. 

ADVANCEMENT.    See  Parent  and  Child. 

ADVERSE  POSSESSION.    See  Highways  —  Real  Property. 

AGENCY.         See  Payment.  ^ 
Brokerage:    Prospective  profits:    Damages:    Evidence.     Where 
the  prospective  profit  on  a  real  estate  transaction  was  proven 
and  plaintiff  testified  that  he  was  acting  for  himself,  that  the 
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profit  belonged  to  him  and  that  he  was  in  position  to  close 
the  deal,  it  was  error  to  direct  a  verdict  for  defendant  on 
the  ground  that  plaintiff  had  failed  to  establish  an  interest  in 
the  profits.    Lucas  v.  Telegraph  Co.,  669. 

In  an  action  on  a  contract  to  pay  commissions  for  procuring 
a  purchaser  for  land,  the  defendant,  under  a  general  denial,  is 
not  confined  to  evidence  simply  in  denial  of  the  contract  as  al- 
leged in  the  petition,  but  may  prove  the  contract  in  fact  made 
and  plaintiff's  nonperformance.  Tracy  Land  Co.  v.  Polk 
County  Land  &  Loan  Co.,  40. 

A  letter  written  by  defendants  in  an  action  to  recover  commis- 
sions for  finding  a  purchaser  of  land,  in  which  they  stated  that 
they  had  not  received  all  of  the  earnest  money  due  under  the 
contract  of  sale  but  that  a  portion  was  held  in  escrow  pending 
litigation  over  the  right  to  the  same,  and  stating  that  when 
received  they  would  pay  plaintiff's  commission,  did  not  con- 
clusively estop  defendants  from  claiming,  as  a  defense,  that 
they  were  not  liable  for  the  commission  until  the  contract  of 
sale  was  fully  completed. 

On  a  review  of  the  whole  evidence  it  is  held,  that  the  question 
of  whether  defendants  were  to  pay  the  commission  when  the 
contract  of  sale  was  signed,  or  upon  completion  of  the  sale, 
was  one  of  fact  and  a  directed  verdict  for  plaintiff  should  not 
have  been  entered.    Idem. 

ANIMALS. 

Injury  by  dogs:  Recovecy  of  damages.  The  doing  of  an  "  un- 
lawful act "  as  provided  in  the  Code,  Section  2340,  that  will  de- 
feat recovery  for  damages  caused  by  dogs,  must  be  such  as 
contributed  directly  to  the  injury  complained  of  and  it  must 
be  pleaded  and  proved  by  the  defendant.  Permitting  an  animal 
to  run  at  large  on  the  public  highway  is  not  an  unlawful  act 
within  the  meaning  of  the  statute.     Beckler  v.  Merringer,  614. 

Same:  Proximate  and  intervening  cause:  Instruction.  Where 
the  action  of  dogs  so  frightened  a  horse  while  on  the  public 
highway  that  it  ran  violently,  and  its  running  put  in  motion 
part  of  the  harness  which  served  as  a  whip  and  kept  it  going 
until  the  injury  occurred,  the  action  of  the  harness  was  a 
mere  incident  to  the  original  cause  of  fright  and  not  the 
direct  proximate  cause  of  the  injury.    Idem. 

Same:  Liability  as  owner.  A  married  woman  permitting  the 
dogs  of  her  husband  to  remain  on  the  home  premises,  the  leg^l 
title  of  which  is  in  her,  will  not  render  herself  liable  as  owner 
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of  the  dogs  for  injuries  caused  by  them  to  one  driving  along 
the  public  highway.    Burch  v.  Lowary,  719. 

APPEAL. 

Abstract:  Amendment  Where  the  appellee  argues  a  question 
on  appeal  which  was  not  raised  in  the  trial  court,  the  appel- 
lant may  file  an  amendment  to  his  abstract  to  show  the  record 
on  the  point  thus  raised,  and  the  objection  that  it  was  filed 
after  argument  will  not  obtain.     Biglow  v.  Ritter,  213.   • 

Independent  abstract  by  appellee.  Where  the  appellee  by 
amendment  has  made  such  additions  to  the  appellant's  ab- 
stract as  he  thought  necessary,  an  independent  abstract  subse- 
quently filed  by  the  appellee,  to  which  slight  reference  is  made 
in  argument  and  which  is  not  of  material  aid  to  the  court,  will 
be  stricken  from  the  files.    Dale  v.  Coal  Co.,  67. 

Assignment  of  errors.  Where  the  appellant's  assignment  of 
errors  is  sufficiently  definite  to  point  out  the  precise  errors  re- 
lied upon,  the  technical  rules  with  respect  thereto  which  were 
followed  prior  to  the  enactment  of  the  30th  General  Assembly 
will  not  be  considered.    Idem, 

Notice  of  appeal:  Service  upon  insane  person:  Discrepancy  in 
name.  Where  notice  of  appeal  properly  named  an  insane  per- 
son confined  in  a  hospital,  a  discrepancy  in  the  name  given 
as  returned  by  the  Superintendent  of  the  Hospital  in  his  ac- 
ceptance of  service,  is  held  insufficient  to  deprive  the  appel- 
late court  of  jurisdiction,  there  being  no  showing  that  the  per- 
son named  in  the  return  was  not  the  same  as  the  one  to  whom 
the  notice  was  addressed.     In  re  Estate  of  Strang,  583. 

Parties:  Jurisdiction.  Where  a  co-party  will  not  be  affected 
adversely  by  the  decision  in  a  cause  on  appeal  to  the  Supreme 
Court,  failure  to  serve  him  with  notice  of  appeal  will  not  de- 
prive the  court  of  jurisdiction.    Oliver  v.  Perry,  654. 

Parties:  Minors.  Where  minor  legatees  were  duly  served  with 
notice  in  a  proceeding  to  construe  a  will  and  were  represented 
in  the  district  court  by  a  guardian  ad  litem,  a  general  guardian 
thereafter  appointed  and  authorized  to  prosecute  an  appeal 
was  a  proper  party  to  the  appeal,  and  notice  served  upon  him 
gave  the  appellate  court  jurisdiction  of  the  minors.  '  In  re  Es- 
tate of  Strang,  583. 

Petition  for  rehearing:  Effect.  Notice  of  rehearing  and  the  fil- 
ing of  a  petition  will'  not  operate  to  suspend  the  judgment 
entered  on  appeal  and  continue  in  force  jlu  order,  previously 
made  by  a  justice  of  the  Supreme  Court,  restraining  the  en- 
forcement of  the  judgment  until  the  appeal  was  determined, 
Vol.  131  U.- 
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unless  the  court  or  one  of  the  judges  so  orders.  State  v.  Ca- 
hill,  286. 

Presumption  as  to  pleading.  Where  there  was  no  ruling  on  a 
motion  to  strike  an  amendment  to  a  pleading  it  will  be  pre- 
sumed on  appeal  that  the  court  passed  ofi  the  issue  raised  by 
the  pleading  as  they  stood.    Widner  v.  Wilcox,  223. 

Question  not  raised  below.  Where  a  bank,  entrusted  with  the 
collection  of  a  mortgage  debt  for  another,  demands  and  re- 
ceives the  interest  from  a  subsequent  purchaser  of  the  land 
who  assumed  and  agreed  to  pay  the  debt,  the  mortgagee  cannot, 
for  the  first  time  on  appeal,  raise  the  question  of  the  purchaser's 
interest  in  the  premises  as  effecting  his  right  to  discharge  the 
whole  debt.     Griffin  v.  Erksine,  444. 

Appeal  from  action  of  fence  viewers:  Jurisdiction.  Where  the 
bond  on  appeal  from  the  action  of  fence  viewers  is  not  filed 
with  the  township  clerk  within  twenty  days  from  the  date  of 
the  order  or  decision  appealed  from  as  required  by  Code,  Sec- 
tion 2369,  the  district  court  does  not  require  jurisdiction.  Hahn 
V.  Lumpa  estate,  722. 

APPRENTICESHIP.    See  Contracts. 

ATTACHMENT. 

The  attaching  creditor  of  an  agent  cannot  acquire  a  lien  upon 
funds  of  the  principal  deposited  in  a  bank  in  the  name  of  the 
agent  feimply  as  a  matter  of  convenience.  Anderson  v.  Taylor, 
485. 

Garnishment:  Judgment  against  garnishee.  Judgment  against  a 
garnishee  should  not  be  entered  prior  to  a  judgment  against  the 
principal  debtor.     State  Bank  v.  Hessler,  691. 

Payment   into   court.    There    is    no    occasion   for   ordering   the 

/  fund  in  the  hands  of  a  garnishee  to  be  paid  over  to  the  clerk 
prior  to  judgment  against  the  principal  defendant,  where  there 
is  no  showing  that  he  cannot  safely  keep  the  same;  and  an 
order  denying  a  motion  to  that  effect  is  not  appealable.    Idem. 

ATTORNEYS. 
Pees  and  expenses:    Allowance.    Where  no  claim  is  made  for  at- 
torney fees  or  expenses  in  the  pleadings  or  proofs  it  is  error  to 
allow  the  same  as  a  set-off.     Gait  v.  Provan,  277. 

BANKS  AND  BANKING. 

Application  of  deposits.  A  bank  cannot  apply  the  proceeds  of 
property  coming  into  its  hands  by  inadvertence  or  mistake  and 
in  the  name  of  one  who  has  no  interest  therein,  to  the  satisfac- 
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tion  of  the  debts  of  such  party,  as  against  the  owner  in  fact  of 
the. property.     McLennan  v.  Savings  Bank,  696. 

Deposit  of  sureties:  Negligence:  Burden  of  proof.  In  an  ac- 
tion against  a  bank  for  the  value  of  papers  deposited  with  it 
for  safe  keeping  the  allegations  and  proof  of  the  deposit  and 
breach  of  the  implied  contract  to  return  the  same  make  a  prima 
facie  case,  without  a  showing  of  the  bank's  negligence  in  pre- 
serving the  same  by  plaintiff;  but  loss  notwithstanding  the  ex- 
ercise of  due  care  is  an  affirmative  defense  on  which  the  bank 
has  the  burden  of 'proof.    Sherwood  v.  Savings  Bank,  528. 

Care:  Consideration.  A  batik  receiving  securities  for  safe  keep- 
ing and  the  collection  of  interest,  is  held  to  an  exercise  of  such 
care  in  preserving  the  same,  as  business  men  of  prudence 
would  exercise  in  keeping  property  of  like  value  in  like  circum- 
stances.   Idem. 

Special  deposits:  Authority  of  cashier.  A  savings  bank  has  au- 
thority to  receive  special  deposits  of  valuable  securities  for  safe 
keeping,  and  when  a  cashier  is  held  out  to  the  public  as  having 
general  power  to  act  for  the  bank  in  that  regard  and  has  for 
«ome  time  exercised  such  power,  his  acts  done  within  the  scope 
of  his  authority  are  binding  upon  the  bank.    Idem. 

Local  custom:  Evidence.  In  an  action  for  the  value  of  lost 
securities  deposited  with  a  bank  for  safe  keeping,  evidence  that 
it  was  the  local  custom  of  banks  to  receive  and  care  for  valu- 

-  able  papers  of  customers  was  admissible,  on  the  question  of  the 
bank's  powers  and  the  cashier's  authority  to  act  for  the  bank,  un- 
der the  plea  that  the  securities  had  been  misappropriated  by  the 
cashier  without  fault  on  the  part  of  the  bank.    Idem. 

Misappropriation  of  securtities:  Negligence  of  bank:  Liability. 
Ordinarily  a  bank  is  not  responsible  for  the  act  of  its  man- 
aging officer  in  appropriating  to  his  own  use  a  gratuitous 
special  deposit,  but  where  the  bank  retains  in  the  position  one 
whom  it  knows  has  been  using  bank  funds  for  the  purpose  of 
private  speculation,  it  is  negligent  in  the  exercise  of  ordinary 
care  and  becomes  responsible  for  the  misappropriation.    Idem, 

Authority  of  officer.  The  authority  which  the  president  of  a  bank 
may  exercise  in  its  behalf,  when  his  duties  are  not  specifically 
defined  by  its  board  of  directors,  articles  or  by-laws,  may  be 
established  by  long  acquiescence  by  the  bank  in  his  perform- 
ance of  certain  acts.     Griffin  v.  Erskine,  444. 

Same:  Liability  of  bank.  Where  it  appears  that  the  president 
of  a  bank  in  his  official  capacity  conducted  the  making  and 
transfer  of  commercial  paper  his  acts  in  relation  thereto  are 
binding  upon  the  bank;  and  this  rule  has  been  declared  by  stat- 
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ute  in  the  enactment  of  the  negotiable  instrument  law  by  the 
29th  General  Assembly.    Idem. 

Dealings  with  cashier:  Evidence.  On  an  issue  as  to  whether  the 
cashier  of  a  bank  in  dealing  with  a  customer  represented  the 
bank,  or  whether  the  transactions  were  personal  between  the 
cashier  and  customer,  the  evidence  is  held  to  present  a  ques- 
tion of  fact  for  the  jury.     Lemon  v.  Savings  Bank,  79. 

Same:  Res  judicata.  A  finding  in  an  action  against  a  bank  fOr 
the  amount  of  a  deposit,  that  the  sum  had  been  paid  by  the 
bank  in  notes  of  third  parties  payable  t6  the  depositor,  is  not 
an  adjudication  in  a  subsequent  action  against  the  bank  for  the 
proceeds  of  the  notes  collected  by  it.    Idem, 

Ultra  vires.  A  bank  is  responsible  to  its  customers  for  the  acts 
of  its  cashier  in  receiving  and  collecting  securities  left  with 
it  in  the  usual  course  of  business.    Idem. 

BILLS  AND  NOTES.    See  Negotiable  Instruments* 

BOARD  OF  HEALTH. 

Contagious  disease:  Negligence:  Liability  of  county.  A  county 
is  not  liable  for  the  negligence  of  health  officers  in  the"  en- 
forcement of  quarantine  regulations.  Beeks  v.  Dickinson 
County,  244. 

Same.  Local  boards  of  health  in  the  enforcement  of  quarantine 
regulations  have  no  power  to  fix  upon  the  county  a  liability  for 
loss  or  damage,  suffered  by  reason  of  the  quarantine,  which  is 
not  expressly  authorized  by  statute  even  though  directed  by 
the  board  of  supervisors  so  to  do.    Idem. 

Enforcement  of  quarantine:  Liability  of  Health  officers.  Health 
officers  act  in  a  quasi  judicial  capacity,  and,  in  the  absence  of 
malice,  are  not  personally  liable  for  any  injury  resulting  from 
the  enforcement  of  a  quarantine  though  mistaken  as  to  the 
necessity  therefor.    Idem. 

BONDS.    See  MuNiaPAL  Corporations. 

BOUNDARIES.    See  Real  Property. 

BREACH  OF  THE  PEACE.    See  Criminal  Law. 

BROKERAGE.    See  Agency. 

CANCELLATION  OF  INSTRUMENTS.    See  Eomrr. 

CARRIERS     Sec  Railroads. 

Loss  of  baggage:  Liability.  A  carrier  transporting  goods  as 
baggage  is  only  liable  for  its  loss  as  such  when  it  is  checked 
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and  transported  as  incident  to  the  transportation  of  a  passen- 
ger, otherwise  its  liability  for  loss  is  as  a  carrier  of  goods. 
Hicks  V.  Railroad  Co.,  295. 

Same:  Liability  as  a  Warehouseman.  The  liability  of  a  com- 
mon carrier  terminates  when  the  goods  have  reached  their 
destination  and  are  ready  for  delivery,  and  it  is  thereafter 
liable  as  warehouseman,  although  the  owner  has  received  no 
notice  of  their  arrival  and  has  had  no  opportunity  to  take  them 
away.    Idem. 

CARRYING  CONCEALED  WEAPONS.  *  See  Criminal  Law. 

CEMETERIES.    See  Nuisance. 

CERTIORARI.    See  Actions. 

CHATTEL  MORTGAGES. 

Description:  Constructive  notice.  To  constitute  the  record  of 
a  chattel  mortgage  constructive  notice  thereof,  the  description 
of  the  property  must  be  sufficiently  definite  so  that  one  ex- 
amining the  records  may  be  able  from  the  description  there 
found  to  ascertain  the  property  with  reasonable  certainty.. 

In  the  instant  case  the  description  is  held  too  indefinite  to  comply 
with  the  rule.     Westinghouse  Co.  v.  McGrath,  226. 

Future  advances:  Termination  of  Uen.  A  chattel  mortgage  may 
be  made  to  secure  a  future  indebtedness  within  the  conte  viola- 
tion of  the  parties  at  that  time,  but  when  such  indebtedness  is' 
paid  the  mortgage  is  ordinarily  extinguished  by  operation  of 
law;  and  while  the  form  of  such  indebtedness  may  be  changed 
it  cannot  by  agreement  be  made  to  cover  an  entirely  new  ob- 
ligation, unless  possibly  the  agreement  amounts  to  a  new  mort- 
gage in  parol.     Wright  v.  Voorhees,  408. 

Future  acquired  property.  A  chattel  mortgage  covering  "  future 
acquisitions  to  the  above  described  property  "  is  insufficient  in 
description  to  include  property  thereafter  acquired  by  the 
mortgagor.    Idem. 

CITIES  AND  TOWNS.    See  Municipal  Corporations. 

COMMISSION  FOR  SALE  OF  REAL  ESTATE.    See  Agency. 

CONTAGIOUS  DISEASE.    See  Board  of  Health. 

CONTEMPT. 
Quo  warranto:    Ouster  from  office.    One  against  whom  a  judg- 
ment of  ouster  from  office  has  been  entered  is  guilty  of  con- 
tempt in  continuing  to  exercise  the  duties  of  the  office;  and 
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that  he  acted  upon  advice  of  counsel  in  so  doing  is  no  excuse. 
State  V.  Cahill,  286. 

, CONTRACTS.  See  Constitutional  Law  —  Mabkiage  and  Di- 
vorce—  Municipal  Corporations  —  Real  Property. 

Apprentices:  Discharge.  Where  an  .apprenticeship  contract  ex- 
tends beyond  the  period  of  minority  and  the  apprentice  there- 
after continues  to  perform  service,  the  parties  are  governed  by 
the  original  contract,  in  the  absence  of  a  new  agreement;  and 
the  apprentice's  summary  discharge  may  be  justified  upon  the 
grounds  therein  specified,  without  invoking  the  provisions  of 
Code,  Sections  3241,  et  seq,  relating  to  the  discharge  of  an  ap- 
prentice during  minority.    Walton  v.  Railway  Co.,  423. 

Conditions  subsequent.  A  provision  in  a  contract  as  to  the  con- 
ditions upon  which  it  shall  become  void  is  a  condition  sub- 
sequent and  not  precedent     Gait  v.  Provan,  277. 

Failure  of  consideration.  Failure  to  perform  one  condition  of  an 
indivisible  contract,  which  is  not  the  sole  consideration  there- 
fore, will  not  constitute  a  failure  of  consideration.    Idem. 

Part  performance:  Forfeiture.  Where  one  of  the  parties  to  a 
contract  has  received  part  of  the  consideration,  equity  will  not 
permit  him  to  retain  the  same  and  insist  on  a  forfeiture  be- 
cause of  a  breach  of  a  condition  subsequent,  which  was  not  the 
sole  consideration  for  the  agreement.    Idem. 

Proof  of  execution:  Handwriting.  The  assignee  of  a  written 
contract  in  a  suit  thereon  is  entitled  ordinarily  to  have  the 
question  of  the  genuineness  of  the  assignor's  signature  to  the 
contract,  where  the  same  is  in  dispute,  submitted  to  a  jury  al- 
though the  same  is  admitted  by  the  assignor  as  a  witness  upon 
the  trial.    Stark  v.  Burk,  684. 

Proof  of  oral  addition.  The  parol  provisions  of  a  contract, 
partly  in  writing  and  partly  oral,  can  only  be  proven  where 
something  is  added  to  the  writing  not  inconsistent  therewith. 
Kelsey  v.  Casualty  Co.,  207. 

Recission:  Insanity.  Where  the  other  party  can  be  placed  in 
statu  quo,  an  executed  contract  may  be  set  aside  on  the  ground 
of  insanity  even  though  free  from  fraud,  provided  the  insanity 
is  such  as  to  render  the  party  incapable  of  understanding  the 
nature  and  terms  of  the  contract.     Swartwood  v.  Chance,  714. 

Inseparable.  A  contract  that  in  consideration  of  defendant's 
interest  in  an  estate  and  certain  personal  property,  plaintiff 
would  relinquish  all  claims  upon  the  estate  and  convey  to  one 
of  defendants  certain  real  estate,  and  providing  further  that 
should  plaintiff  thereafter  assert  any  claim  upon  the  estate  the 
contract  should  be  void,  is  not  separable.    Gait  v.  Provan,  277. 
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CONSPIRACY.    See  Criminal  Law, 

CONSTITUTIONAL  LAW. 

The  provision  in  a  contract  for  supplying  a  city  with  water, 
that  the  same  shall  be  without  charge  to  the  school  district, 
is  not  in  violation  of  any  provision  of  the  State  or  Federal 
Constitutions.  Ind.  School  Dist.  v.  Lemars  Water  &  Light 
Co.,  14. 

Change  of  judicial  decisions:  Impairment  of  contracts.  A 
change  of  judicial  decision  is  not  the  promulgation  of  a  new 
law  and  is  not  within  the  constitutional  provision  prohibiting 
the  impairment  of  contract  obligations.  Swanson  v.  City  of 
Ottumwa,  540. 

Classification.  A  reasonable  classification  of  persons  according 
to  occupation,  business  or  other  circumstances,  for  legislative 
purposes,  by  which  all  persons  of  that  class  are  affected  alike, 
is  not  a  violation  of  the  fourteenth  amendment  to  the  Federal 
Constitution,  or  of  the  State  Constitution.  McGuire  v.  Railway 
Co.,  340. 

Equal  protection.  Code,  section  2071,  as  amended  by  the  27th 
General  Assembly,  imposing  upon  railway  companies  liability 
for  the  negligence  of  fellow  servants  regardless  of  any  contract 
of  insurance  or  relief  entered  into  between  the  person  injured 
and  the  corporation,  prior  to  the  injury,  by  which  such  liability 
was  limited,  is  not  repugnant  to  the  Constitution  as  denying  to 
all  persons  equal  protection  of  the  law.    Idem. 

Fourteenth  amendment:  Corporations.  A  corporation  is  a  "  per- 
son "  within  the  meaning  of  the  fourteenth  amendment  to  the 
Federal  Constitution  and  is  not  to  be  denied  any  of  the  rights 
therein  guaranteed.    Idem. 

Legislative  power.  Subject  to  the  power  expressly  or  by  neces- 
sary implication  delegated  to  the  Federal  Government,  the  State 

-  has  sovereign  legislative  power  over  all  subjects,  except  such 
as  are  reserved  by  the  State  Constitution.    Idem. 

Police  power.  The  statute  declaring  invalid  any  private  contract 
limiting  the  liability  of  a  railway  company  for  the  negligence 
of  a  fellow  servant  is  not  an  arbitrary  and  unreasonable  exer- 
cise of  the  police  power  of  the  State.    Idem. 

Right  of  private  contract.  Code,  section  2071,  as  amended,  declar- 
ing invalid  any  contract  limiting  the  liability  of  a  railway  com- 
pany for  negligence  of  a  fellow  servant,  is  not  an  unwarranted 
interference  with  the  right  of  private  contracts.    Idem. 

Validity  of  statutes.    The  courts  will  not  declare  a  legislative  act 
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unconstitutional  until  it  is  clearly  shown  that  under  no  state 
of  facts  can  it  be  upheld.    Idem, 

Soldiers  preference  statute.  The  Act  of  the  Thirtieth  General 
Assembly  providing  a  preference  of  honorably  discharged  sol- 
diers and  sailors  of  the  Civil  War  who  are  residents  of  this 
State,  in  the  appointment,  employment  and  promotion  in  the 
pu'blic  service  over  others  of  equal  qualification,  is  not  in  viola- 
tion of  the  fourteenth  amendment  of  the  Federal  Constitution. 
Shaw  V.  City  of  Marshaltown,  128. 

Same:  Special  privileges.  The  right  of  appointment  to  a  minor 
municipal  office  is  not  a  privilege  within  the  meaning  of  sec- 
tion 6,  article  1,  of  the  State  Constitution,  so  that  the  Soldiers 
Preference  Act  of  the  Thirtieth  General  Assembly  is  not  in 
violation  of  the  constitution  because  granting  to  a  class  of 
citizens  privileges  or  iifimunities  not  equally  open  to  all. 
Bishop  and  Weaver,  J.  J.,  dissenting.    Idem. 

CONVERSION.    See  Landlord  and  Tenant. 

CONVEYANCES. 

Rule  in  Shelley's  case.  A  conveyance  to  one  "  during  his  natural 
life  and  to  the  heirs  of  his  body  and  their  assigns  in  fee  simple 
forever  "  is  within  the  rule  in  Shelley's  case,  notwithstanding 
a  further  provision  in  the  instrument  limiting  the  interest  of 
the  grantee's  wife  in  the  premises  and  also  the  power  of 
alienation.     Kepler  v.  Larson,  438. 

Conditional  conveyances.  A  conveyance  to  one  for  life  and  to 
the  heirs  of  his  body  and  their  assigns  creates  a  conditional  fee 
in  the  first  taker,  which,  upon  the  birth  of  a  direct  issue,  ripens 
into  an  absolute  title  that  may  be  alienated  by  him.    Idem. 

CORPORATIONS.  See  Banks  and  Banking  —  Contracts — 
Insurance  —  Railroads. 
Assessment  of  stock:  Pajrment  by  pledgee:  Estoppel.  Wher«  the 
holders  of  corporate  stock  were  directors  in  the  corporation 
issuing  the  stock  to  them  and  they  participated  in  a  stock 
assessment  to  restore  the  impaired  capital  of  the  corporation, 
the  placing  of  the  stock  by  them  as  such  directors  as  collateral 
security  for  a  loan  with  which  to  pay  the  assessment,  war- 
ranted the  lender  rn  assuming  personal  assent  on  their  part  to 
the  payment  by  him  of  the  assessment.  And  upon  a  review 
of  the  evidence  it  is  held  further  that  the  lender  was  justified 
in  regarding  such  stockholders  the  real  as  well  as  the  apparent 
owners  of  the  stock  and' therefore  estopped  to  question  the 
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authority  of  the  lender  to  .pay  the  assessments.  National  Bank 
V.  Cooper,  556. 

By-laws:  Amendment  Where  the  directors  of  an  association 
cannot  amend  the  by-laws  except  by  a  two  thirds  vote,  a  pro- 
vision not  shown  to  have  been  so  adopted  will  be  held  in- 
effective by  the  courts.  Van  Atten  v.  Modern  Brotherhood, 
232. 

Impairment  of  capital:  Assessments.  An  insurance  company, 
notwithstanding  the  provisions  of  Code,  Sections  1731  and  1732, 
may  inforce  assessments  for  the  purpose  of  making  good  a 
depletion  of  its  capital,  which  are  made  prior  to  a  requisition 
from  the  Auditor  of  State  to  assess  the  stockholders  for  that 
purpose.    National  Bank  v.  Cooper,  656. 

Regulation  of  corporations.  Legislative  power  to  create  corpora- 
tions implies  power  to  thereafter  prescribe  reasonable  regula- 
tion even  though  the  right  to  repeal  or  amend  the  charter  is 
not  reserved  by  the  State.     McGuire  v.  Railway  Co.,  340. 

Regulation  of  foreign  corporations.  The  fact  that  a  corporation 
is  engaged  in  interstate  commerce  does  not  deprive  the  State 
of  power  to  exercise  reasonable  control  over  its  business  done 
wholly  within  the  State.  Ladd  and  Bishop,  J.  J.,  dissenting. 
Idem, 

Ultra  vires.  Where  an  insurance  company  has  been  duly  organ- 
ized and  authorized  by  the  State  to  transact  a  particular  line 
of  business,  an  assured,  in  an  action  upon  a  premium  note, 
cannot  defend  on  the  ground  that  its  act  in  writing  the  policy 
in  consideration  for  which  the  note  was  given  was  ultra  vires. 
Casualty  Co.  v.  National  Bank,  456. 

COSTS. 

Apportionment:  Recovery  from  successful  party.  On  the  refer- 
ence of  a  cause  by  agreement  of  the  parties,  the  claims  for 
services  of  the  referee  and  stenographer  fall  within  the  pro- 
visions of  Code,  section  3855,  relating  to  the  liability  of  the 
successful  party  for  costs;  but  where  the  costs  of  an  action  are 
taxed  by  the  court,  one-half  against  each  of  the  parties,  such 
claimants  cannot  compel  the  successful  party  to  pay  more  than 
one-half  of  their  costs.    Cole  v.  Gates  Lumber  Co.,  189. 

CRIMINAL  LAW. 

Breach  of  the  peace.  Any  riotous  or  forcible  conduct  or  the 
utterance  of  blasphemous  language  in  a  public  place  is  a  breach 
of  the  peace.     Town  of  Neola  v.  Reichart,  492. 
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Canying  concealed  weapons:  Admissions:  Confessions:  Corpus 
delicti  The  admission  of  defendant  in  a  justice  court  that  he 
carried  a  concealed  weapon  as  charged  in  the  information, 
when  proven  on  appeal  to  the  district  court  does  not  amount 
to  a  confession  of  guilt,  and  unaided  by  other  evdence  of  the 
corpus  delicti  will  not  support  a  conviction;  and  this  is  espe- 
cially true  where  defendant  in  the  same  connection  insisted 
on  his  right  so  to  do  under  a  commission  from  a  magistrate 
directing  him  to  make  an  arrest.    State  v.  Abrams,  479. 

Conspiracy:  Indictment  An  indictment  for  conspiracy  must 
show  that  either  the  purpose  of  the  conspiracy  or  the  means 
employed  to  accomplish  the  purpose  were  criminal.  State  v. 
Eno,  619. 

Same.  False  pretenses  with  reference  to  real  estate  are  not  an 
offense  under  Code,  Section  5041,  and  an  indictment  charging 
a  conspiracy  for  the  purpose  of  acquiring  real  property  is 
defective  in  failing  to  allege  the  means  employed  to  accomplish 
the  purpose.    Idem, 

Gambling:  Punishment  by  ordinance.  Where  the  power  to  pun- 
ish an  act  made  criminal  by  statute  has  been  conferred  upon  a 
city  a  valid  city  ordinance  to  that  end  may  be  enacted 
Blodgett  V.  McVey,  652. 

Larceny:  Insanity  as  a  defense:  Evidence.  The  evidence  of  in- 
sanity in  a  prosecution  for  larceny  is  reviewed  and  held  not  so 
conclusive  as  to  take  that  question  from  the  jury.  State  v. 
Grendahl,  602. 

Same.  A  finding  of  insanity  on  an  inquiry  collateral  to  a  prosecu- 
tion is  not  conclusive  on  the  question  of  defendant's  mental 
condition  at  the  time  of  the  offense,  or  subsequent  to  such 
finding,  and  upon  a  later  prosecution  for  the  offense  the 
testimony  of  the  prison  physician  that  he  was  not  insane 
when  admitted  to  that  department  was  competent.    Idem. 

Murder:  Presumption  of  malice:  Instruction.  An  unexplained 
killing  with  a  deadly  weapon  raises  a  presumption  of  malice 
which  will  support  a  conviction,  unless  the  defendant  by  his 
evidence  shows  a  legal  excuse  or  justification  for  his  act.  State 
V.  Hayden  1. 

Self-defense.  On  a  prosecution  for  murder  the  evidence  is  held 
insufficient   to    support   a   plea   of   self-defense.    Idem. 

Perjury:  Sufficiency  of  indictment.  In  charging  perjury  it  is 
not  necessary  to  expressly  allege  the  name  and  authority  of 
the  person  administering  the  oath  to  defendant  if  the  facts 
stated  make  it  judicially  appear  that  such  officer  had  authority 
and  jurisdiction  to  administer  oaths.    State  v.  Harter,  199. 
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'  Rape.  In  an  action  against  a  railway  company  for  rape  com- 
mitted on  a  passenger  by  one  of  its  employes  the  evidence  is 
held  sufficient  to  show  a  commission  of  the  offense.  Garvik  v. 
Railway  Co.,  415.» 
Complaint  of  prosecutrix.  Proof  of  complaint  by  a  prosecutrix 
is  not  absolutely  essential  to  a  conviction  for  rape,  but  its 
absence  is  a  circumstance  to  be  considered,  by  the  jury  in  con- 
nection with  the  age,  intelligence  and  experience  of  the  injured 
party.      Idem, 

EVIDENCE. 

Admission  of  improper  evidence:  When  error  is  cured.  Although 
evidence  on  a  criminal  prosecution  when  offered  and  received 
is  incompetent  and  prejudicial  to  defendant,  yet  if  upon  the 
production  of  further  testimony  it  becomes  competent  and 
material  a  reversal  will  not  be  ordered.    State  v.  Moran,  645. 

Prejudice.  Admission  of  the  testimony  of  a  witness  on  a  prosecu- 
tion for  larceny  that  defendant,  while  confined  in  a  penitentiary 
in  a  foreign  State,  informed  the  witness  where  the  stolen  prop- 
erty in  the  pending  action  would  be  found,  while  improper  but 
subsequently  stricken  out  because  obtained  under  a  promise  of 
immunity,  is  held  to  have  been  without  prejudice.    Idem. 

A. defendant  who  answered  that  he  had  previously  been  convicted 
of  a  felony  could  not  complain  because  subsequently  asked  if 
he  was  sentenced  to  the  penitentiary,  where  the  court  sustained 
an  obection  to  the  question  and  immediately  directed  the  jury 
not  to  consider  it.    State  v.  Hayden,  1. 

Bad  character.  The  limitation  of  proof  of  a  defendant's  bad 
character  to  the  time  prior  to  the  commission  of  the  crime  is 
not  a  matter  of  which  he  may  complain,  since  the  State  may 
show  his  reputation  down  to  the  time  of  the  trial  as  bearing 
upon  his  credibility.    Idem, 

Evidence  in  removal  of  bar.  For  the  purpose  of  showing  that  an 
indictment  is  not  barred  because  of  absence  of  defendant  from 
the  State,  the  testimony  of  a  warden  of  a  penitentiary  of  a 
foreign  State  that  he  knew  defendant  for  a  certain  period  less 
the  time  credited  to  him  for  good  behavior,  was  not  objection- 
able on  the  ground  that  it  tended  to  show  a  conviction  for  fel- 
ony, which  under  the  Code,  is  only  provable  by  the  record. 
State  v.  Moran,  645. 

Unused  witness:  Presumption:  Instruction.  The  fact  that  a 
witness,  called  by  the  state,  appeared  but  was  not  used,  does 
not  raise  a  presumption  that  he  would  not  have  given  material 
testimony  for  the  prosecution,  and  the  defendant  is  not  entitled 
to  an  instruction  on  the  subject.    State  v.  Hayden,  1. 
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PRACTICE. 

Information:  Amendment  Where  there  is  no  uncertainty  as  to 
the  nature  of  an  offense  charged  in  an  information,  it  may,  in 
the  discretion  of  the  court,  be  amended  so  as  to  charge  the 
commission  of  the  crime  anywhere  within  the  jurisdiction  of 
the  court,  instead  of  within  a  particular  subdivision.  State  v. 
Abrams,  479. 

Admission  of  defendant:  Admissibility.  The  information  of  one 
charged  with  larceny  as  to  where  the  stolen  property  may  be 
found  does  not  amount  to  a  confession  of  the  theft,  and  while 
not  admissible  as  a  confession,  yet  if  the  information  leads 
to  a  discovery  of  other  material  facts,  such  facts  and  so  much 
of  the  admission  as  relates  thereto  are  admissible.  State  v. 
Moran,  645. 

On  a  prosecution  for  forgery  in  raising  a  check,  the  admission 
of  defendant  that  he  "  put  on  a  little  "  was  competent.  State  v. 
Spiker,  194. 

Appeal:  Intermediate  orders.  A  motion  to  dismiss  a  criminal  pros- 
ecution because  not  brought  to  trial  at  the  next  regular  term 
calls  for  an  intermediate  order  and  from  an  erroneous  ruling 
thereon  on  appeal  will  not  lie.    State  v.  Sloan,  676. 

Continuance.  It  was  not  error  to  refuse  a  continuance  of  a 
criminal  cause  on  the  ground  of  an  absent  witness,  where  such 
witness  was  desired  for  impeachment  purposes  and  at  the  time 
the  motion  was  made  it  did  not  appear  that  he  would  be 
needed;  especially  where  the  foundation  for  the  introduction  of 
the  evidence  was  not  laid  during  the  trial.    State  v.  Hayden,  1. 

New  Trial.  After  judgment  has  been  entered  in  a  criminal  case 
a  petition  for  new  trial  will  not  be  entertained.    Idem. 

DAMAGES. 

Excessive  damages.  A  verdict  for  $2,000  damages  for  a. personal 
injury,  where  there  was  no  evidence  of  serious  external  injury 
and  the  evidence  rendered  it  very  doubtful  if  the  internal  injury 
relied  upon  resulted  from  the  accident,  is  held  excessive.  Hein- 
miller  v.  Winston  Bros.,  32. 

A  verdict  of  $8000  damages  for  rape  resulting  in  preg^nancy  and 
birth  of  a  child  is  held  excessive,  where  the  evidence  did  not 
disclose  great  physical  disability,  and  but  slight  mental  pain 
and  suffering.     Garvik  v.  Railway  Co.,  415. 

Liquidated  damages:  Enforcement  A  provision  for  liquidated 
damages  in  a  contract  understandingly  entered  into  will  be 
enforced  in  equity,  unless  it  is  so  "  unconscionable  as  to  war- 


INDEX.  765 

Damages    Continued  to  Dbaxkagb 

rant  a  presumption  of  fraud,  imposture  or  undue  influence." 
Ahlers  v.  Harrison,  289. 
Rape.  An  instruction  in  an  action  for  rape  that  the  jury  might 
award  plaintiff  such  damages  as  she  sustained  by  reason  of 
defendant's  act,  did  not  authorize  an  award  for  loss  of  time  in 
caring  for  the  child,  born  as  a  result  of  the  intercourse.  Garvik 
vs.  Railway  Co.,  415. 

DEEDS.    See  Conveyances. 

DE  FACTO  OFFICERS.'    See  Electioks. 

DISBARMENT.    See  Practice. 

DOGS.  *  See  Animals. 

DRAINAGE. 
Surface  water:   Removal  of  obstructions:  Burden  of  proof.    One 

may  protect  his  land  from  surface  water  diverted  upon  it  by 
artificial  means,  and  one  seeking  to  remove  an  embankment 
constructed  for  that  purpose,  on  the  ground  that  it  obstructs 
the  natural  flow  over  plaintiff's  land,  has  the  burden  of  showing 
that  his  is  the  dominant  estate  and  that,  unobstructed,  the  sur- 
face water  naturally  flows  from  his  land  over  that  of  the  adja- 
cent owner.  Evidence  held  insufficient  to  sustain  this  burden. 
Matteson  v.  Tucker,  511. 

Accelerated  flow:  Damages.  The  owner  of  a  servient  estate  may 
construct  drains  upon  his  own  land  so  as  to  accelerate  the 
flow,  over  the  same«  of  the  surface  water  which  he  is  compelled 
to  receive  from  the  dominant  estate,  and  he  cannot  be  com- 
pelled to  respond  in  damages  to  the  owner  of  the  dominant 
estate,  although  by  so  doing  the  dominant  estate  is  injured 
through  an  increased  washing  of  the  soil.  Pohlman  v.  Rail- 
way Co.,  89. 

Injunction:  Evidence.  The  owner  of  a  dominant  estate  cannot 
collect  the  surface  water  thereon  and  discharge  it  upon  a  lower 
proprietor  in  a  materially  different  manner  or  greater  quantity 
than  it  would  naturally  flow;  but  to  sustain  an  injunction  on  the 
ground  of  increased  quantity  the  evidence  must  satisfactorily 
show  a  material  increase  in  the  flow. 

Evidence  held  insufficient  to  warrant  an  injunction.  Wirds  v. 
VierKandt,  125. 

Embankment:  Right  to  maintain:  Limitation.  Where  an  em- 
bankment for  the  purpose  of  preventing  the  flow  of  surface 
water  over  one's  land  has  been  maintained  without  objection 
for  a  period  of  thirty  years,  equity  will  not   require  its  re- 
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moval  at  the  suit  of  the  adjacent  owner,  or  restrain  its  repair 
and  maintenance  at  the  original  height.  Matteson  v.  Tucker, 
611. 
Damage:  Limitation  of  action.  An  ordinary  tile  drain  is  not  of 
a  permanent  character  and  the  statute  of  limitations  does  not 
apply  as  to  damages  resulting  therefrom  during  the  five  years 
preceding  an  action  therefor.    Jones  v.  Stover,  119. 

License  to  drain  land:  Revocation.  A  license  to  drain  water  onto 
the  land  of  another,  which  was  without  consideration,  creates 
no  interest  in  the  real  estate,  but  is  a  personal  privilege  which 
may  be  revoked  at  pleasure.    Idem, 

Agreement  for  drains:  Statute  of  frauds.  An  agreement  to  per- 
mit one  to  drain  water  onto  the  land  of  another,  if  creating  an 
interest  in  land,  is  within  the  statute  of  frauds;  and  where  there 
was  neither  consideration  therefor  nor  possession  of  the  land 
it  cannot  be  proven  by  parol.    Idem. 

Prescription.  Where  the  use  of  land  of  another  for  drainage  pur- 
poses is  permissive  and  not  adverse  no  prescriptive  right  can 
be  acquired.    Idem. 

DURESS.    See  Fraud. 

ELECTIONS.     See  Schools. 

Contests:  Appeal:  Trial  de  novo.  On  the  appeal  of  an  election 
contest  to  the  Supreme  Court  the  cause  will  be  tried  anew, 
under  Code,  section  1222,  as  amended  by  the  Twenty-eighth 
General  Assembly.     Murphy  v.  Lentz,  328. 

De  facto  officers.  One  orally  designated  a  deputy  county  auditor, 
to  whom  the  usual  oath  is  orally  administered  and  who  there- 
after performs  the  duties  of  the  auditor,  is  a  de  facto  officer. 
Idem, 

Preservation  of  ballots.  A  de  facto  deputy  auditor  who  received 
and  cared  for  the  returns  of  an  election,  at  which  he  was  a  can- 
didate for  the  office,  will  not  be  denied  the  right  of  a  recount 
of  the  ballots  in  case  of  a  contest,  on  the  ground  that  the  bal- 
lots were  not  legally  preserved  by  him  because  he  was  not  duly 
appointed  and  qualified.    Idem. 

The  provisions  of  the  statute  requiring  ballots  to  be  folded,  wired 
and  sealed  are  only  directory,  so  far  as  they  affect  the  result, 
and  mere  irregularities  in  respect  thereto  will  not  defeat  the 
will  of  the  electors.    Idem. 

Removal  of  ballots.  Where  neither  party  to  an  election  contest 
either  removed  or  assisted  in  removing  the  ballots  from  the 
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auditor's  office  to  that  of  the  clerk  they  could  not  be  affected 
thereby.    Idem. 

The  evidence  in  an  election  contest  is  reviewed  and  held  insuf- 
ficient to  support  a  contention  that  the  ballots  had  been  tam- 
pered with  after  they  were  deposited  in  the  auditor's  office. 
Idem.  , 

ELECTION  OP  REMEDIES.    See  Actions. 

EMINENT  DOMAIN.     See  Real  Property. 

Damages:  Evidence.  In  estimating  the  damage  to  land  by  the 
construction  of  a  railroad  over  the  same,  a  witness  assuming 
that  the  road  will  be  properly  constructed  and  an  adequate 
crossing  put  in,  may  consider  all  matters  which  bear  directly 
uppn  the  market  value  of  the  land,     Guinn  v.  Railway,  680. 

In  estimating  the  damage  to  land  by  the  appropriation  of  a  right 
of  way,  the  fact  that  a  witness  took  into  consideration  the 
character  of  a  crossing  already  constructed,  was  not  a  matter 
of  which  defendant  could  complain.    Idem. 

Elxclusion  of  evidence:  Prejudice.  Where  a  witness  testified  that 
he  knew  the  situation  of  an  underground  crossing  and  the  char- 
acter of  the  soil,  the  exclusion  of  further  testimony  as  to  what 
he  had  seen  pass  under  the  bridge,  or  the  use  to  which  the  soil 
had  been  put  which  would  enable  him  to  judge  of  its  character, 
was  not  prejudicial.    Idem. 

Allowance  of  interest  In  condemnation  proceedings  interest  on 
the  award  should  be  allowed  from  the  time  possession  of  the 
right  of  way  is  taken.    Idem. 

EQUITY. 

Agreement  to  will:  Specific  performance.  The  agreement  of  the 
wife,  that  in  consideration  for  the  conveyance  to  her  by  the 
husband  of  all  his  property,  to  will  the  same  to  a  certain 
person  upon  her  death  in  case  she  is  the  survivor  is  supported 
by  a  sufficient  consideration;  and  she  in  fact  surviving,  the 
obligation  of  the  husband  became  immaterial  in  an  action 
against  her  heirs  to  enforce  the  agreement.  Mueller  v.  Batch- 
eler,  650. 

Cancellation  of  instruments.  In  an  action  to  cancel  an  instrument 
given  as  security  for  the  defalcation  of  another,  on  the  ground 
of  duress  and  threats  to  prosecute  the  one  for  whose  benefit 
it  was  given,  a  criminal  liability  of  the  principal  debtor  need 
not  be  shown,  nor  will  his  innocence  relieve  the  payee  from  the 
effect  of  his  conduct.     Henry  v.  Bank,  97. 
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Cemeteries:  Nuisance:  Injunction.  Equity  will  enjoin  a  mu- 
nicipal corporation  from  locating  and  maintaining  a  cemetery 
at  a  place  where  it  is  shown  that  a  burial  of  the  dead  will  result 
in  irreparable  injury,  to  those  living  in  the  vicinity,  by  pointing 
of  the  water,  on  the  ground  of  nuisance.  Evidence  re- 
viewed and  held  sufficient  to  warrant  equitable  relief.  Payne  v. 
Town  of  Wayland,  669. 

Reformation  of  instruments.  To  justify  the  reformation  of  an 
instrument  on  the  ground  of  fraud  or  mistake  the  evidence 
must  be  clear  and  satisfactory.     Frey  v.  Camp,  109. 

Where  an  option  to  purchase  property  is  not  exercised  within  the 
time  specified  in  the  contract  specific  performance  will  be 
denied.    Idem. 

ESTATES  OF  DECEDENTS. 

Claims.  In  an  action  to  establish  a  claim  against  the  estate  of  a 
deceased  bank  official,  for  funds  of  the  bank  misappropriated  by 
him,  the  evidence  is  held  sufficient  to  authorize  the  allowance 
of  the  claim.     McElroy  v.  Allfree,  518. 

A  claim  against  an  estate  for  money  loaned  decedent  not  filed 
with  the  clerk  within  five  years  is  barred,  as  the  statute  of 
limitations  is  not  tolled  by  decedent's  death.  Widner  v.  Wil- 
cox, 223. 

Gonvejrance  of  real  estate:  Conversion  into  personalty.  Where 
a  testator  held  in  trust  lands  which  he  had  contracted  to  convey 
or  devise  to  certain  heirs  as  their  interest  in  his  estate,  but 
charged  with  payment  by  them  to  his  estate  of  the  value 
thereof  in  excess  of  a  stipulated  sum,  the  excess  so  paid  was 
converted  thereby  into  personalty  and  passed  to  other  heirs 
under  the  will,  as  such,  unburdened  by  charges  imposed  by 
the  will  on  testator's  remaining  real  estate.  In  re  Estate  of 
Strang,  583. 

Descent  and  distribution:  Homestead:  Election.  The  execution 
of  quitclaim  deeds  by  a  surveying  spouse  to  property  outside 
the  homestead,  will  not  be  held  a  conclusive  election  to  take  a 
distributive  share  of  the  estate,  where  a  formal  written  election 
to  retain  the  homestead  for  life  in  lieu  thereof  was  filed  within 
three  months  from  the  granting  of  administration  and  there 
was  an  actual  occupancy  thereof  by  the  survivor.  John  Deere 
&  Co.  V.  Meyer,  172. 

ESTOPPEL.     See  Nuisance  —  Highways  —  Real  Property. 
Where   parties  successfully   insist  on  the  validity  of  a  contract 
in  one  action  they  are  estopped  to  deny  its  validity  in  a  subse- 
quent action  between  the  same  person.    Gait  v.  Provan,  277. 
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EVIDENCE.  In  Criminal  Cases.  See  Criminal  Law,  Sub-head 
Evidence. 

Admission  of  secondary  evidence.  The  admission  of  secondary 
evidence  of  the  contents  of  a  writing  prior  to  a  showing  of 
inability  to  product  the  original  is  not  prejudicial  error,  where 
the  party  claimed  to  have  possession  of  the  same  is  subse- 
quently examined  as  a  witness  and  denies  possession  or  knowl- 
edge thereof.    Stark  v.  Burk,  684. 

Collateral  inquiry.  In  a  damage  suit  for  the  sale  of  diseased 
hogs,  the  number  of  hogs  previously  owned  by  a  witness  to 
which  disease  was  communicated  by  hogs  purchased  of  de- 
fendant from  the  same  car  load,  had  relation  to  a  collateral 
matter  and  was  immaterial.     Elbert  v.  Mitchell,  598. 

Similar  transactions.  The  fact  that  a  vendor  of  hogs  made  no 
warranty  of  the  soundness  of  those  sold  others  was  immaterial 
on  the  question  of  warranty  as  to  those  sold  plaintiff  from  the 
same  car  load.    Idem. 

Where  plaintiff's  horse  was  frightened,  while  being  driven  along 
the  highway  towards  an  elevated  railway  crossing,  by  a  steam 
shovel  of  the  railway  company  on  the  right  of  way  near  the 
crossing  and  she  was  thrown  from  the  carriage  and  injured, 
evidence  that  other  ordinarily  gentle  horses  were  frightened 
by  the  shovel  at  about  the  same  time  and  when  it  was  in 
practically  the  same  position,  was  competent  and  not  subject  to 
the  objection  that  it  introduced  a  collateral  issue.  Heinnriller  v. 
Winston  Bros.,  32. 

Where  fraud  is  an  issue,  like  transactions  with  others  at  about 
the  same  time  may  be  shown  on  the  question  of  intent,  but 
this  rule  does  not  permit  a  defendant  to  show  by  other  wit- 
nesses than  those  used  by  plaintiff  that  in  some  transactions 
no  fraud  was  practiced.     Elbert  v.  Mitchell,  598. 

Examination  of  witnesses:  Leading  questions.  In  proving  the 
contents  of  a  lost  writing  it  is  permissible  to  call  the  atten- 
tion of  the  witness  to  matters  the  writing  is  claimed  to  have 
embodied  and  ask  for  his  recollection  in  respect  thereto.  Stark 
v.  Burke,  684. 

Expert  evidence.  An  expert  witness  may  give  his  opinion"  as  to 
the  cause  of  a  given  result  or  condition,  but  not  as  to  an  ulti- 
mate fact  which  it  is  the  province  of  the  jury  to  determine. 
Martin  v.  Light  Co.,  724. 

Ordinarily  an  expert  may  give  his  opinion  as  to  the  safe  or 
proper  manner  of  constructing,  operating  and  using  mechanical 
appliances.     Hammer  v.  Janowitz,  20. 

Vol.  131  Ia.— 49 
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Opinion  evidence.  Experienced  horsemen  may  testify  as  to 
whether  a  steam  shovel,  situated  on  a  railroad  right  of  way 
near  a  highway  crossing,  is  calculated  to  frighten  horses  of 
ordinary  gentleness  while  being  driven  over  the  crossing. 
Heinmiller  v.  Winston  Bros.,  32. 

Evidence  taken  on  a  former  trial  Where  testimony  taken  on  a 
former  trial  is  used  by  both  parties  it  should  be  considered  by 
the  jury  and  given  the  same  effect  as  though  taken  in  open 
court.    Garvik  v.  Railway  Co.,  415. 

Evidence  of  value.  The  fact  of  ownership  of  property  affords 
proof  of  competency  to  testify  to  its  value.  Tubbs  v.  Insur- 
ance Co.,  217. 

Evidence  of  sanity.  The  opinion  of  a  non-expert  witness,  in 
testifying  to  the  sanity  of  a  person,, need  not  in  all.  cases  be 
limited  to  the  facts  previously  detailed.    State  v.  Hayden,  1. 

Impeachment.  Where  a  party  has  made  statements  out  of  court 
as  to  the  contents  of  a  writing,  which  is  the  basis  of  the 
action,  at  variance  with  his  sworn  version  of  the  writing,  such 
statements  are  material  and  admissible  for  the  purpose  oi 
impeachment,  and  an  objection  that  they  were  not  limited  by 
the  court  to  the  question  of  impeachment  cannot  be  raised 
on  appeal  where  no  instruction  to  that  effect  was  asked.  Stark 
V.  Burke,  684. 

Objection  to  evidence.  An  objection  to  evidence  which  is  not 
pointed  out  to  the  trial  court  will  not  be  considered  on  appeal. 
State  v.  Hayden,  1. 

Parol:  Variance  of  writing.  Evidence  of  a  parol  agreement  to 
orally  argue  a  case  in  the  Supreme  Court,  is  inadmissible, 
where  there  was  a  written  contract  for  compensation  for  tak- 
ing the  appeal.    Spurrier,  F.  &  M.  v.  Bullard,  123. 

Where  there  is  no  question  made  by  the  pleadings  that  a  written 
contract  sued  upon  did  not  fully  embody  the  agreement  and  the 
contract  has  been  performed  by  one  of  the  parties,  oral  evi- 
dence in  support  of  a  counterclaim  for  damages,  because  the 
performance  was  not  in  conformity  with  a  contemporaneous 
verbal  agreement,  is  inadmissible.  Bounanni  v.  Monument  Co., 
304. 

Privileged  communications.  Neither  the  communications  to  an 
attorney  simply  instructing  him  with  reference  to  the  drawing 
of  certain  conveyances,  nor  the  conversation  of  the  parties 
relating  thereto  had  in  his  presence,  are  privileged.  Mueller  v. 
Batcheler,  650. 
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Res  gestae.  In  an  action  for  injury  by  a  moving  train,  on  the 
ground  of  negligence  in  failing  to  stop  the  same  after  discov- 
ery of  plaintiff's  peril,  plaintiff  may  show  what  was  said  by 
other  persons  in  the  car  in  the  presence  of  those  in  charge  of 
the  train  at  the  time  of  the  accident,  as  part  of  the  res  gestae 
and  as  bearing  on  the  knowledge  of  the  train  men  of  his  dan- 
gerous situation.    Dale  v.  Coal  Co.,  67. 

Transactions  with  one  since  deceased:    Competency  of  witness. 

In  an  action  against,  an  administrator  and  another  defendant, 
in  which  a  stipulation  for  judgment  against  the  other  defendant 
is  filed,  such  defendant  becomes  a  competent  witness  as  to 
transactions  with  decedent,  provided  the  stipulation  for  judg- 
ment is  called  to  the  attention  of  the  court  prior  to  the  offer 
and  objection  to  his  evidence;  but  where  suc)i  defendant  still 
remained  in  the  case  by  virtue  of  a  cross  petition  against  his 
co-defendant,  the  administrator,  in  which  he  asserted  a  cause 
of  action  affecting  the  subject  matter  of  the  main  suit,  he  was 
thereby  rendered  an  incompetent  witness  under  Code,  sec- 
tion 4604. 

Evidence  reviewed  and  held  to  show  the  incompetency  of  the 
witness  by  reason  of  the  allegations  of  the  cross  petition.  Cul- 
bertson  v.  Salinger  &  Brigham,  307. 

Where  a  witness  is  incompetent  as  to  transactions  with  one  since 
deceased  for  the  reason  that  a  cause  of  action  relating  to  the 
same  subject  matter  also  exists  against  the  witness,  the  fact 
that  such  action  was  apparently  barred  would  not  render  him 
competent,  since  it  might  be  based  on  fraud  or  mistake  dis- 
covered within  the  statutory  period,  or  he  might  refuse  to  take 
advantage  of  the  statute  of  limitations.    Idem. 

In  a  proceeding  to  establish  against  the  estate  of  a  deceased 
bank  official  a  claim  for  funds  of  the  bank  misappropriated  by 
decedent  and  another  person,  and  for  which  notes  of  such  other 
person  alone  were  taken  payable  to  the  bank,  the  maker  thereof 
is  held  to  have  been  an  incompetent  witness  to  the  transactions 
with  decedent,  under  Code,  Section  4604.  McElroy  v.  Allfree, 
518. 

One  asserting  ownership  of  real  estate  as  against  the  adminis- 
trator of  a  decedent,  who  at  the  time  of  his  death  held  the  legal 
title,  is  an  incompetent  witness  to  any  communication  or  trans- 
action between  himself  and  the  decedent;  but- the  statute  does 
not  relate  to  conversations  between  decedent  and  another  in 
which  the  other  took  no  part.    Idem. 

Waiver  of  objection.  Upon  the  introduction,  over  objection,  of 
incompetent  evidence  relative  to  representations  of  an  agent 
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in  procuring  insurance,  the  fact  that  the  objecting  party  aft- 
erward called  and  examined  the  agent  as  to  the  transaction  was 
not  a  waiver  of  the  right  to  insist  on  the  objection.  Kelsey  v. 
Casualty  Co.,  207. 

FALSE  REPRESENTATIONS.    See  Fraud. 

FORECLOSURE  OF  MORTGAGE.    See  Mortgages. 

FOREIGN  LAWS.    See  Statutes. 

FORGERY.    See  Criminal  Law. 

FRAUD.     See  Negotiable  Instruments. 

Action  to  cancel  conveyance:  Mental  incapacity:  Undue  Influ- 
ence: Evidence.  In  an  action,  by  the  heirs  to  set  aside  con- 
veyances made  by  their  father  to  his  second  wife  shortly  prior 
to  his  death,  on  the  ground  of  undue  influence,  the  evidence 
is  reviewed  and  held  insufficient  to  show  an  impaired  mental 
and  physical  condition,  except  such  as  is  incident  to  advancing 
age;  or  that  the  conveyances  y^ere  the  result  of  undue  influence 
of  the  grantee.     Dean  v.  Dean,  487. 

Agreement  for  support:  Evidence.  In  an  action  to  set  aside  a 
conveyance  of  property  in  consideration  of  an  agreement  to 
support  and  care  for  the  grantor  and  his  wife,  on  the  ground 
that  the  grantee  had  failed  to  perform  his  agreement,  it  was 
held  on  a  review  of  the  evidence  that  a  cancellation  of  the 
conveyance  should  not  be  decreed.    Lewis  v.  Wilcox,  268. 

Execution  of  instruments:  Duress:  Ratification.  An  instru- 
ment which  is  void  as  contrary  to  public  policy,  because  exe- 
cuted under  duress,  is  not  rendered  valid  by  its  delivery  with  the 
maker's  consent.    Henry  v.  Bank,  97. 

False  representations  as  to  values:  Submission  of  issues.  The 
statements  of  a  vendor  as  to  the  value  of  the  land  made  on  a 
professed  knowledge  of  the  facts  and  to  a  vendee  known  to  be 
ignorant  on  the  subject,  when  coupled  with  any  artifice  in- 
tended to  deceive,  may  amount  to  more  than  a  mere  expression 
of  opinion  and  give  rise  to  an  action  for  fraud;  and  if  the  evi- 
dence justifies  a  reasonable  difference  of  opinion  on  the  ques- 
tion of  fraud  the  issue  should  be  submitted  to  the  jury.  Scott 
V.  Brunight,  507. 

Same:  Duty  to  investigate.  It  is  only  where  the  means  of 
knowledge  as  to  the  value  of  land  is  equally  open  to  both  par- 
ties that  a  vendee  may  not  rely  on  the  statements  of  the  vendor. 
Idem, 
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Fraudulent  conveyances.  The  creditor  of  an  insolvent  debtor 
may,  with  knowledge  of  the  insolvency  and  a  fradulent  pur- 
pose of  the  debtor,  purchase  of  him  sufficient  property  to  sat- 
isfy his  claim  and  may  pay  the  debtor  a  cash  difference  if 
necessary;  but,  where  property  equal  in  value  of  the  claim 
might  have  been  secured,  the  purchase  of  an  additional  amount 
and  payment  therefor  with  knowledge  of  the  debtor's  wrongful 
intent  will  render  the  whole  transaction  fraudulent  at  the  suit 
of  other  creditors.     Sly  v.  Bell,  184. 

On  an  issue  of  fraud  in  procuring  a  conveyance  of  property  in 
consideration  for  future  support,  the  evidence  is  reviewed  and 
held  insufficient  to  establish  fraud.    Lewis  v.  Wilcox,  268. 

FRAUDULENT  CONVEYANCES.    See  Fraud. 

GAMBLING.    See  Criminal  Law. 

GARNISHMENT.    See  Attachment. 

GIFTS. 

Evidence.  A  gift  to  become  operative  must  be  followed  by  an 
actual  transfer  of  the  property  and  all  dominion  over  the  same, 
as  a  mere  future  intention  and  promise  to  confer  a  gift  is 
without  consideration.  Evidence  held  sufficient  to  establish 
a  gift  of  land  by  a  father  to  his  son,  so  as  to  render  the  same 
subject  to  the  debts  of  the  son.     Oliver  v.  Perry,  654. 

HABEAS  CORPUS.    See  Practice. 

HIGHWAYS. 

Adverse  possession.  One  purchasing  land  along  which  a  high- 
way has  been  legally  established  is  charged  with  notice  of 
its  statutory  width  and  cannot  acquire  title  to  any  portion  of  the 
same  by  mere  adverse  possession  unsupported  by  claim  of 
right  or  color  of  title.     Bigelow  v.  Ritter,  213. 

Establishment:  Presumption.  Where  a  board  of  supervisors 
acquired  jurisdiction  in  a  proceeding  to  establish  a  highway 
a  presumption  as  to  the  legality  of  subsequent  proceedings 
arises.    Idem. 

Occupancy  and  improvement:  Estoppel  The  public  may  be 
estopped  from  interfering  with  the  landowner's  possession  of  a 
portion  of  the  highway,  where  he  has  made  valuable  improve- 
ments which  have  been  knowingly  permitted  to  remain  thereon 
for  a  long  time;  but  the  mere  planting  of  a  willow  hedge  on  a 
portion  of  tlie  highway  so  occupied  which  has  remained  for  a 
period  of  twenty  years  will  not  work  such  an  estoppel.    Idem, 
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HOMESTEAD.    See  Estates  of  Degemsnt. 

INFORMATION.    See  Criminal  Law. 

INJUNCTION.    See  Intoxicating  Liquors. 

INDICTMENT.    See  Criminal  Law. 

INSTRUCTIONS*     See  Negligence  —  Railroads  —  Damages. 

Assumption  of  facts.  While  it  is  error  to  assume  in  an  instruc- 
tion that  a  tenancy  in  fact  exists,  an  issue  respecting  which 
there  is  a  dispute  in  the  evidence,  yet  if  the  instructions  when 
construed  as  a  whole  fairly  advise  the  jury  of  the  law  of  the 
case,  prejudice  will  not  be  presumed  from  the  fact  that  a  sin- 
gle paragraph  contains  such  erroneous  assumption.  Brayton 
V.  Boomer,  28. 

A  requested  instruction  that  assumes  a  certain  writing  offered  in 

'  evidence  to  be  a  contract  between  the  parties,  which  is  a  sub- 
ject of  dispute  upon  the  trial,  should  be  refused;  also  such  as 
are  covered  by  those  given  by  the  court  on  its  own  motion. 
Stark  v.  Burke,  684. 

Burden  of  proof.  An  instruction  which  simply  places  upon  a 
plaintiff  a  greater  burden  of  proof  than  the  law  requires  is  not 
prejudicial  to  the  defendant.    Sherwood  v.  Savings  Bank,  528. 

Expectancy  of  life.  Where  there  was  no  evidence  as  to  plaintiff's 
reasonable  expectancy  of  life,  except  that  shown  by  the  life 
tables  of  a  person  of  his  age,  an  instruction  authorizing  the 
jury  to  accept  the  expectancy  of  life  of  an  ordinary  person,  as 
determined  by  such  tables,  as  conclusive  of  plaintiff's  expect- 
ancy was  not  erroneous.    Bettis  v.  Railway  Co.,  46. 

Harmless  error.  An  erroneous  instruction  as  to  the  measure  of 
damages  is  without  prejudice  where  the  jury  finds  for  de- 
fendant.   Elbert  v.  Mitchell,  598. 

Personal  injury.  Where  there  is  no  evidence  that  plaintiff,  in  a 
personal  injury  action,  was  able  to  earn  money  other  than  by 
manual  labor,  an  instruction  basing  his  right  of  recovery  on  his 
ability  to  perform  manual  labor  was  correct.  Bettis  v.  Railway 
Co.,  46. 

Preponderance  of  evidence.  The  statement  in  an  instruction  re- 
lating to  the  preponderance  of  evidence  that  "  if  everything 
else  is  equal  the  testimony  of  the  greater  number  of  witnesses 
will  outweigh  the  testimony  of  the  small  number"  ought  not 
to  be  made,  but  as  limited  and  qualified  in  the  instant  instruc- 
tion it  is  held  not  to  have  been  misleading.    Dale  v.  Coal  Co.,  67. 
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Submission  of  issue.  Where  there  is  a  dispute  in  the  evidence 
as  to  whether  valuable  securities  were  deposited  with  a  bank 
for  safe  keeping,  or  left  with  the  cashier  personally,  the  issue 
should  be  submitted  to  the  jury.  Sherwood  v.  Savings  Bank, 
528. 
Weight  and  credibility  of  evidence:  Instruction.  Failure  to  spe- 
cially instruct  on  the  question  of  expert  testimony  is  not  er- 
roneous, where  there  was  a  general  instruction  as  to  the  weight 
to  be  given  the  evidence  and  there  was  no  request  for  further 
instruction  on  the  subject.    State  v.  Hayden,  1. 

INSURANCE.  See  Corporations  —  Taxation. 
Accidental  insurance:  Construction  of  policy:  Variance  by  pa- 
roL  Where  a  policy  of  accidental  insurance  plainly  defines  the 
terms  and  conditions  on  which  the  insured  may  recover,  parol 
evidence,  in  the  absence  of  allegations  of  fraud,  is  inadmissible 
to  establish  representations  of  an  agent,  or  an  understanding 
by  the  insured  that  indemnity  could  be  recovered  on  conditions 
clearly  excluded  by  the  terms  of  the  policy.  Kelsey  v.  Casualty 
Co.,  207. 
Construction  of  policy.  The  question  of  what  items  of  property 
are  covered  by  the  terms  "  building  "  and  **  machinery  "  as  used 
in  describing  property  in  a  policy  of  insurance  are  for  the  court 
to  determine.    Tubbs  v.  Ins.  Co.,  217. 

What  included  in  the  term  "  machinery.'*  The  term  "  machinery," 
as  descriptive  of  property  included  in  an  insurance  policy  cov- 
ering a  laundry  and  machinery,  embraces  the  boiler,  pipes  and 
fittings  used  for  motive  power  and  in  providing  steam  for 
drying  purposes.    Idetn^ 

Insurance  against  loss  by  burglary.  The  provision  of  Section 
1695  of  McClain*s  Code,  authorizing  domestic  insurance  com- 
panies to  insure  houses,  buildings  and  all  other  kinds  of  prop- 
erty against  loss  or  damage  by  fire  or  "  other  casualty,"  is  con- 
strued to  authorize  insurance  against  loss  by  burglary.  Cas- 
ualty Co.  V.  National  Bank,  456. 

Insurance  of  fixtures.  Where  a  policy  of  insurance  covered  a 
building  and  machinery  therein,  and  the  building  stood  upon 
leased  ground,  the  fixtures  were  covered  by  the  clause  of  the 
policy  insuring  the  machinery.     Tubbs  v.  Insurance  Co.,  217. 

Limitation  of  right  of  action.  A  contract  of  insurance  may  ig- 
nore the  statute  of  limitations  and  limit  the  time  within  which 
an  action  on  the  contract  may  be  brought;  but  the  time  within 
which  action  may  be  brought  does  not  commence  to  run  until  a 
cause  of  action  accrues.     Kiisel  v.  Insurance  Co.,  54, 
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Where  a  contract  of  insurance  provided  that  the  company  should 
have  a  specified  time  after  receipt  of  proofs  of  loss  to  -make 
payment,  a  cause  of  action  thereon  did  not  accrue  until  the 
expiration  of  that  time.    Idem. 

To  authorize  the  commencement  of  an  action  on  a  contract 
of  insurance,  prior  to  the  time  a  cause  of  action  accrues  under 
the  terms  of  the  policy,  there  must  be  a  complete  renunciation 
of  the  contract.     Idem. 

Mutual  benefit  associations:  Amendment  of  Constitution.  The 
board  of  directors  of  a  mutual  benefit  association  authorized 
by  its  constitution  simply  to  adopt  such  by-laws  as  may  be 
necessary,  not  in  conflict  with  its  fundamental  law,  has  no 
power  to  amend  or  alter  a  provision  of  the  fundamental  law. 
Van  Atten  v.  Modern  Brotherhood,  232. 

Same:  Vested  rights.  A  mutual  benefit  association  although  au- 
thorized by  its  fundamental  law  to  amend  its  provisions  can- 
not by  such  amendment  impair  or  destroy  a  vested  rights 
Idem. 

Vacancy  clause:  Waiver.  The  disclosure  in  an  application  for 
insurance  that  the  applicant  holds  simply  a  sheriff's  certifi- 
cate, of  sale  of  the  property  will  not  operate  as  a  waiver  of  a 
provision  in  the  policy  that  it  shall  be  void  in  case  the  prem- 
ises become  vacant.     Chismore  v.  Insurance  Co.,  180. 

INTOXICATING  LIQUOR. 

Nuisance:  Injunction.  The  judge  in  vacation  has  authority  to 
issue  a  temporary  injunction  to  restrain  a  liquor  nuisance, 
whether  the  action  is  brought  in  the  name  of  a  private  citizen 
or  by  the  State  through  the  county  attorney.  Young  v.  Pres- 
ton, 292. 

Same:  Review  of  in  junctional  order.  Appeal  and  not  certiorari 
is  the  proper  method  of  reviewing  an  order  granting  a  tem- 
porary injunction  to  restrain  a  liquor  nuisance.    Idem, 

Sale  in  foreign  State:  Recovery  pf  price.  Liquors  lawfully  sold 
in  another  State  to  be  delivered  here  are  within  the  interstate 
commerce  act  and  our  statute  prohibiting  traffic  in  intoxicants 
has  no  application,  even  though  retained  for  a  time  by  the  com- 
mon carrier  in  this  State  and  afterwards  re-shipped  to  the  con- 
signee, and  the  vendor  may  recover  the  price.  Westheiraer  & 
Sons  V.  Habinck,  643. 

JUDGMENTS.     See  Banks  and  Banking. 

Correction  of  judgment.  After  an  appeal  has  been  taken  the 
district  court  has  no  jurisdiction  to  correct  the  judgment 
entry.    Guinn  v.  Railway,  680. 


INDEX.  *  YY7 

JUDOMSNTS    Continued  to  Landloio  and  Tenant 

Judgment  liens:  Prior  deed.  A  judgment  creditor  is  not  a  pur- 
chaser within  the  meaning  of  the  recording  act  and  in  the  ab- 
sence of  fraud  has  no  lien  upon  land  conveyed  by  an  unre- 
corded deed  prior  to  his  judgment.     Foster  v.  Hobson,  58. 

JURORS. 

Challenge  of  jurors:  Discretion.  The  trial  court's  discretion  in 
overruling  a  challenge  to  a  juror  will  not  be  interfered  with 
except  upon  a  showing  of  its  abuse.  In  the  instant  case  the 
court's  ruling  as  to  the  competency  of  the  juror  is  sustained. 
Dale  V.  Coal  Co.,  67. 

LANDLORD  AND  TENANT. 

Lien:  Conversion.  The  creditors  of  a  tenant  who  obtain  simply 
a  lien  upon  his  stock  of  goods  by  a  bill  of  sale,  and  whose  claim 
is  paid  prior  to  taking  possession  thereof,  do  not  become  per- 
sonally liable  to  the  landlord  for  rent.    Hartwig  v.  lies,  501. 

Enforcement  of  lien.  A  landlord  may  enforce  his  lien  for  rent, 
upon  crops  grown  on  the  leased,  premises,  against  either  the 
tenant  or  his  subtenant,  even  though  he  fails  to  show  title  to 
the  leased  premises  in  himself,  or  that  he  was  in  possession 
thereof  prior  to  the  execution  of  the  lease.  Beck  v.  Grain  Co., 
62. 

Limitation  of  action.  No  agreement  between  a  tenant  and  his 
sub-tenant  will  operate  to  limit  the  time  in  which  the  landlord 
may  bring  an  action  to  enforce  his  rent.    Idem. 

Recovery  of  rent:  Action  against  third  party:  Demand:  Evi- 
dence. In  an  action  against  a  third  person  for  the  value  of 
grain  grown  upon  leased  premises  and  sold  by  the  tenant,  the 
evidence  is.  held  to  show  a  demand  for  payment  (conceding 
that  a  demand  was  necessary  to  maintain  the  action)  prior  to 
commencement  of  the  suit.    Idem. 

Termination  of  lease.  In  an  action  for  rent,  where  the  tenant 
claims  a  termination  of  the  lease  by  agreement,  but  serves  no 
statutory  notice  for  its  termination,  he  is  not  entitled  to  an 
instruction  respecting  the  conditions  under  which  a  tenacy  at 
will  may  be  terminated.     Brayton  v.  Boomer,  28. 

Release  of  original  tenant.  Where  a  tenant  disposes  of  his  busi- 
ness and  delivers  possession  of  the  leased  premises  to  the  pur- 
chaser with  an  agreement  that  the  purchaser  thereafter  pay  the 
rent,  all  of  which  is  made  known  to  the  landlord  and  he  tacitly 
consents  thereto,  the  original  tenant  is  released  from  further 
liability  for  the  rent.    Idem, 
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Restoration  of  tenancy.  Where  the  purchaser  of  a  business  was 
substituted  as  tenant,  the  fact  that  the  original  tenant  allowed 
part  of  the  goods  which  he  had  taken  under  his  mortgage  to 
remain  on  the  premises  for  a  time,  did  not  restore  his  tenancy. 
Idem, 

LARCENY.    See  Criminal  Law. 

LEASES.    See  Landlord  and  Tenant. 

LIENS.    See    Judgments  —  Mechanic's    Liens  —  Landlord    and 
Tenant. 
Extent  of.    A  lien  upon  personal  property  does  not  ordinarily 
attach   to   the   proceeds  arising  from   its   sale  or  conversion. 
Hart  wig  v.  lies,  501. 

LIMITATION  OF  ACTIONS.    See  Landlord  and  Tenant.    In- 
surance —  Pleadings. 

MALICIOUS  PROSECUTION. 

Probable  cause:  Instruction.  In  an  action  for  malicious  prose- 
cution the  defendant,  to  justify  his  act,  must  show  that  the 
facts  prompting  the  prosecution  were  such  as  would  warrant 
an  ordinarily  prudent  and  cautious  person  in  believing  that  he 
had  probable  cause  for  so  doing.  The  instructions  in  the  in- 
stant case  when  construed  as  a  whole  are  held  to  state  the 
correct  rule.    Jenkins  v,  Gilligan,  176. 

In  an  action  for  malicious  prosecution  it  is  for  the  court  to  say 
what  facts  will  constitute  probable  cause  for  the  prosecution. 
Idem, 

Same:  Malice.  Malice  will  not  be  inferred  from  simply  doing 
an  act  without  ordinary  prudence  and  discretion,  but  there 
must  have  been  a  purpose  in  doing  the  wrongful  act  to  war- 
rant an  inference.    Idem. 

MANDAMUS.    See  Actions  —  Railroads. 

MARRIAGE  AND  DIVORCK 

Marriage  contract:  Proof:  Breach.  To  sustain  an  action  for 
breach  of  marriage  contract  an  acceptance  of  the  offer  of  mar- 
riage need  not  be  in  express  words,  but  may  be  implied  from 
the  acts  and  conduct  of  the  parties.     McKee  v.  Mouser,  203. 

Evidence  reviewed  and  held  sufficient  to  constitute  an  acceptance 
of  a  marriage  proposal.    Idem. 

Where  the  other  evidence  was  sufficient  to  establish  a  marriage 
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contract,  evidence  of  declarations  concerning  the  engagement, 
if  improperly  admitted,  was  without  prejudice.    Idem. 

Where  the  plaintiff  was  relying  on  the  renewal  of  a  former  mar- 
riage contract  and  defendant  denied  both  the  original  contract 
and  the  renewal,  .it  was  competent  to  show  the  first  engage- 
ment and  the  relation  pf  the  parties  prior  to  plaintiff's  dis- 
missal, in  proof  of  the  renewal  at  the  time  alleged.    Idem. 

Where  the  jury  was  plainly  told  that  to  support  the  action  for 
breach  of  promise  a  mutual  engagement  must  be  shown,  a 
further  instruction  that  the  jury  should  consider  all  the  proven 
facts  in  determining  whether  at  the  time  plaintiff  claimed  the 
engagement  was  made  defendant  promised  to  marry  her,  was 
not  objectionable  as  permitting  a  recovery  upon  proof  of  the 
promise  without  showing  an  acceptance.    Idem. 

In  determining  the  damage  for  the  breach  of  a  marriage  con- 
tract the  jury  may  consider  both  defendant's  actual  and  reputed 
wealth.    Idem^ 

MASTER  AND  SERVANT.    See  Negligencx. 

MECHANIC'S  LIENS. 

Action  by  subcontractors:  Public  building:  Venue.  Subcon- 
tractors who  have  furnished  labor  or  materials  for  the  construc- 
tion of  a  pubic  building  and  who  have  served  notice  of  their 
claims  upon  the  corporation  may  sue  on  the  contractor's  bond, 
given  to  relieve  the  corporation  from  liability  as  to  the  dis- 
tribution of  money  due  the  contractor,  in  the  county  where 
the  building  was  constructed.  Thompson  &  Peterson  v.  Steph- 
ens, 51. 

Subcontractors:  Liability  of  owner.  The  owner  of  a  bulding 
in  process  of  construction  who  has  agreed  with  the  contractor 
to  pay  for  the  materials  and  labor  to  the  parties  entitled  thereto 
on  presentation  of  itemized  statements  therefor,  and  who  by 
his  conduct  places  himself  under  obligations  to  materialmen, 
becomes  personally  liable  to  them  for  material  used  in  the 
building  and  they  may  have  and  enforce  a  lien  against  the 
•building  for  the  reasonable  value  of  the  material  furnished. 

Evidence  reviewed  and  held  to  show  a  personal  liability  of  the 
owner.     Shorthill  Co.  v.  Bartlett,  259. 

MERGER. 

Where  it  appears  that  it  was  not  the  intent  of  the  parties  that  a 
certain  provision  in  a  contract  of  sale  of  land  should  merge 
in  the  deed  a  merger  will  not  be  so  decreed.  McCormick  v. 
Mcrritt,  160. 
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MISCONDUCT.    See  New  Trial. 

MINES  AND  MINING.    See  Negugence. 

MORTGAGES. 

Absolute  convesrance:  Evidence.  In  seeking  to  show  that  the 
assignment  of  a  contract  for  the  purchase  of  land  was  made 
as  security  and  not  as  an  absolute  conveyance,  evidence  of 
the  intention  with  which  the  grantee  received  and  retained  the 
assignment  and  the  circumstances  attending  the  disposition 
of  the  proceeds  of  the  assigned  property  is  admissible.  Evi- 
dence held  to  show  that  the  assignment  was  for  the  purpose 
of  security.    Laub  v.  Romans,  427. 

The  agreement  of  a  grantee  in  a  sheriff's  deed,  made  at  the  time 
the  certificate  was  out-standing,  to  purchase  the  same  and  pro- 
cure and  hold  the  title  to  the  land  as  security  for  the  sum  paid 
therefor  and  other  debts  of  the  owner,  may  be  shown  by  parol. 
McElroy  v.  Allfree,  112. 

On  an  issue  as  to  whether  land,  the  title  of  which  was  in  the  name 
of  a  decedent,  was  taken  by  him  and  held  as  security  or  as  an 
absolute  conveyance,  the  evidence  is  reviewed  and  held  to  show 
that  it  was  in  fact  a  mortgage.    Idem. 

lUegal  consideration:  Enforcement.  The  assignee  of  a  non-ne- 
gotiable note,  or  one  so  indorsed  as  not  to  be  within  the  law 
merchants  cannot  enforce  a  deed  given  to  secure  the  same 
which  is  void  because  of  an  unlawful  consideration.  Henry  v. 
Bank,  97. 

Purchase  money  mortgage:  Foreclosure:  Breach  of  Contract: 
Damages.  Where  a  vendor  of  land  agreed  to  procure  an  ac- 
ceptance of  the  dedication  of  a  portion  for  street  purposes,  and 
the  purchaser  was  put  in  possession  under  a  deed  with  the 
understanding  that  the  acceptance  of  the  dedication  was  a 
formal  ^natter  which  the  grantor  agreed  to  procure,  but  the 
city  thereafter  refused  to  accept  the  same  until  the  street  was 
brought  to  grade  which  the  grantee  did  not  want  done;  it  is 
held  that  grantor  was  entitled  to  the  foreclosure  of  a  mortgage 
given  for  the  purchase  price  with  such  deductions  as  the 
grantee  may  have  suffered  by  reason  of  failure  to  procure  the 
acceptance.     McCormick  v.  Merritt,  160. 

MUNICIPAL  CORPORATIONS.     See  Nuisance. 
Cities     and     towns:    Railroad     aid:    Bonds:    Validity.    While 
Chapter  133,  Acts  of  the  Nineteenth  General  Assembly  empow-. 
ered  a  city  to  purchase  land  for  a  donation  to  a  railway  com- 
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pany  for  depot  grounds,  it  failed  to  provide  for  the  creation  oi 
a  fund  to  pay  therefor  and  hence  it  had  no  power  to  issue  ne- 
gotiable  bonds  on  that  account,  but  was  limited  to  the  issue  of 
warrants,  or  other  non-negotiable  paper,  payable  out  of  its 
general  or  contingent  funds.  Swanson  v.  City  of  Ottumwa, 
540. 

The  fact  that  a  city  was  authorized  to  refund  its  indebtedness 
and  that  it  could  have  issued  Warrants  rather  than  negotiable 
bonds  in  aid  of  a  railway  company  did  not  validate  the  bonds 
which  had  never  been  refunded.    Idem. 

Where  negotiable  municipal  bonds  are  issued  without  authority 
they  are  void  and  no  recovery  can  be  had  thereon  as  non-ne- 
gotiable instruments.    Idem, 

Quantum  Meruit  A  purchaser  of  municipal  bonds  which  are 
void  for  want  of  statutory  authority  to  issue  them  is  charged 
with  notice  of  their  invalidity  and  cannot  recover  on  the 
quantum  meruit.    Idem* 

Defective  walks:  Negligence.  A  pedestrian  is  not  as  a  matter 
of  law  required  to  inspect  a  walk  before  passing  over  it;  he 
has  the  right  to  assume  that  it  is  in  repair  and  that  he  may 
proceed  safely;  and  where  an  injury  results  from  a  defect  un- 
known to  him  but  which  he  might  have  discovered  had  he 
looked,  his  attention  not  having  been  diverted,  the  question  of 
whether  he  was  in  the  exercise  of  ordinary  care  is  for  the 
jury.    Machacek  v.  Hall,  412.      , 

It  is  the  duty  of  a  city  to  exercise  ordinary  care  to  discover 
latent  as  well  as  apparent  defects  in  a  sidewalk  and  to  keep  the 
walk  in  an  ordinary  safe'  condition.  Anders  v.  City  of  West 
Union,  192. 

Proof  that  upon  tearing  up  a  walk  the  stringers  were  found  in  a 
decayed  condition  was  not  of  itself  sufficient  to  show  negli- 
gence on  the  party  of  city.    Idem^ 

Police  power:  Punishment  of  crime:  Ordinances.  Where  the 
statutes  authorize  a  city  or  town  to  define  by  ordinance  an 
offense  against  the  municipality  and  prescribe  a  punishment 
therefor,  the  fact  that  the  statutes  also  define  and  provide  for 
the  punishment  of  the  same  offense  does  not  render  an  ordi- 
nance to  that  end  void  because  inconsistent  therewith.  Town 
of  Neola  v.  Reichart,  492. 

Personal  injury:  Liability  of  city.  A  city  is  not  liable  for  an 
injury  to  one  who  slipped  upon  a  walk  covered  with  smooth 
ice  or  snow;  it  is  only  when  the  snow  or  ice  has  become  rough 
and  uneven  by  travel  and  allowed  to  remain  and  freeze  in  that 
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condition,  so  that  one  in  the  exercise  of  ordinary  care  cannot 
safely  pass  over  it,  that  the  liability  of  the  city  attaches.  Tobin 
V.  City  of  Waterloo,  75. 

Where  portions  of  a  walk  were  covered  with  smooth  ice  or 
frozen  snow  and  upon  other  portions  the  snow  and  ice  was  in 
an  uneven  and  dangerous  condition  by  reason  of  travel,  and 
the  evidence  failed  to  disclose  upon  which  portion  plaintiff  fell 
and  received  her  injury,  the  city  was  entitled  to  a  directed  ver- 
dict.   Idenk 

Waterworks  franchise:  Rates:  Consideration.  Sections  471, 
473,  Code  1873,  authorized  a  municipality  to  contract  with  a  pri- 
"^ate  person  for  the  construction  of  waterworks  and  to  regulate 
by  agreement  the  rates  to  be  charged  for  water;  and  a  provision 
in  the  contract  for  providing  water  free  to  the  public  schools 
was  not  void  for  want  of  consideration.  Ind.  School  Dist.  v. 
Lemars  Water  &  Light  Co.,  14. 

A  contract  for  supplying  water  to  a  city  which  provides  in  its 
schedule  of  rates  for  furnishing  the  schools  free  of  charge,  in- 
cludes water  for  the  schools  for  sewerage  purposes  when  re- 
quired, ev£n  though  no  sewers  had  been  constructed  at  the 
date  of  the  contract.    Idem, 

Every  consumer  of  city  water,  under  a  contract  between  the  city 
and  a  private  person  to  supply  the  same  and  fixing  the  rates 
therefore,  is  privy  to  the  contract  to  such  an  extent  that  he 
may  enforce  his  rights  thereunder.    Idem. 

Township  officers:  Illegal  contracts:  Punishment.  The  fur- 
nishing of  men  and  teams  by  township  trustees  to  perform  labor 
for  the  township,  under  a  contract  with  the  road  superin- 
tendent to  pay  for  such  service  out  of  township  funds,  is  pro- 
hibited by  Section  468  (a),  of  the  Code  supplement;  and  a  vio- 
lation of  such  prohibited  act  is  an  indictable  offense  punishable 
under  the  general  statute  providing  punishment  for  misde- 
meanors.    State  V.  York,  635. 

MURDER.    See  Criminal  Law. 

NEGLIGENCE.    See  Muniopal  Corporations  —  Railroads. 

Assumption  of  risk.  Where  the  danger  incident  to  a  servant's 
employment  is  not  so  apparent  that  he  must  have  known  oi  it, 
or  by  the  exercise  of  ordinary  care  ought  to  have  discovered  it, 
he  cannot  be  held  as  a  matter  of  law  to  have  assumed  the  risk. 
Hammer  v.  Janowitz,  20. 

Assumption  of  risk:  Burden  of  proof.  A  servant  assumes  the 
risks  inhering  in  the  nature  of  his  employment  and  a  plea  by 


INDEX.  783 

Negucbncx    Continued 

the  master,  in  defense  of  an  action  for  negligence,  of  the  as- 
sumption of  such  risks  amounts  to  no  more  than  a  denial  of  the 
charge  of  negligence,  and  an  instruction  placing  upon  the  mas- 
ter the  burden  of  proof  on  such  an  issue  is  erroneous;  but  the 
assumption  of  risks  arising  from  the  master's  negligence,  which 
are  or  ought  to  be  known  to  a  servant  continuing  in  the  em- 
ployment, must  be  pleaded  to  be  available  as  a  defense,  and  on 
that  issue  the  master  has  the  burden.  Martin  v.  Light  Co., 
724. 

Contributory  Negligence.  The  fact  that  plaintiff  might  rea- 
sonably be  expected  to  know  of  the  existence  of  a  blow-off  pipe 
would  not  charge  him  with  knowledge  that  it  might  be  used 
in  such  manner  as  to  imperil  his  safety,  and  the  question  of  hi& 
contributory  negligence  in  approaching  the  same  was  there- 
fore properly  submitted  to  the  jury.  Ambroz  v.  Light  &  Power 
Co.,  336. 

The  question  of  contributory  negligence  is  ordinarily  for  the 
jury.     Wheeler  v.  City  of  Ft.  Dodge,  566. 

Under  the  evidence  in  the  instant  case  it  cannot  be  said,  as  a 
matter  of  law,  that  plaintiff  was  negligent  in  failing  to  look 
and  listen  before  attempting  to  drive  onto  \^n  overhead  crossing 
near  which  a  railway  company  was  operating  a  steam  shovel, 
or  that  the  defendant  was  negligently  operating  the  same. 
Heinmiller  v.  Winston  Bros.,  32. 

Damages:  Instruction.  The  measure  of  damages  for  negli- 
gently causing  the  death  of  a  person  is  the  present  worth  of 
such  as  would  have  come  to  the  estate  of  decedent  at  the  end 
of  his  natural  life;  and  in  estimating  the  same  the  jury  should 
take  into  consideration  the  age,  expectancy,  health,  occupation, 
habits,  experience  and  earning  capacity  of  decedent  and  all 
other  proven  circumstances  bearing  upon  his  business  pros- 
pects, so  far  as  they  depend  upon  his  personal  ability,  capacity, 
efforts  and  management.    Hammer  v.  Janowitz,  20. 

Electric  wires:  Licensees.  The  owner  of  premises  negligently 
maintaining  electric  wires  over  the  same  is  liable  for  the  death 
of  a  bare  licensee  or  trespasser  coming  in  contact  therewith, 
where  it  appears  that  the  public  was  accustomed  to  cross  the 
premises  and  the  owner  can  be  reasonably  charged  with  knowl- 
edge of  that  fact.     Connell  v.  Electric  Railway  Co.,  622. 

Licensee.  The  owner  of  private  premises  over  which  others  are 
not  accustomed  to  pass  is  not  required  to  keep  them  in  a  safe 
condition  for  the  benefit  of  a  bare  licensee.    Idem. 

In  an  action  for  the  death  of  one  caused  by  the  negligent  mainte- 
nance of  an  electric  wire  over  defendant's  own  premises  in 
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which  the  court  instructed  as  to  what  constituted  a  trespasser,  a 
licensee  by  sufferance  and  by  express  or  implied  invitation,  but 
made  no  other  reference  to  decedent's  right  to  be  on  the 
premises,  a  special  finding  of  the  jury  that  decedent  was  not 
rightfully  on  the  premises  when  injured  was  equivalent  to  a 
finding  that  he  was  a  mere  licensee  by  sufferance.    Idem. 

Master  and  servant  Where  there  is  a  substantial  conflict  in  the 
evidence  as  to  whether  a  servant  was  injured  as  the  result  of  a 
latent  defect  in  machinery  for  which  the  master  was  not  liable, 
or  because  of  the  negligent  manner  of  its  erection  and  main- 

•  tenance,  the  finding  of  the  jury  is  conclusive.  Hammer  v.  Jano- 
witz,  20. 

An  instruction  that  it  is  the  duty  of  the  master  to  furnish  the 
servant  a  "  reasonably  safe  place  to  work  **  is  not  open  to  the 
inference  that  the  master  is  required  to  insure  the  absolute 
safety  of  the  place,  especially  where  the  jury  is  told  in  the  same 
connection  that  he  is  required  to  use  the  reasonable  care  and 
diligence  in  that  regard  of  an  ordinarily  careful  and  prudent 
person.    Martin,  admr.,  v.  Light  Co.,  724. 

The  rules  governing  the  master's  duty  to  furnish  a  safe  place  to 
work  and  the  assumption  of  risk  by  the  servant  are  the  same 
where  the  servant  is.  engaged  in  the  work  of  alteration  or  repair 
of  machinery  as  when  operating  the  same  in  its  complete  form. 
Idem,. 

Reasonable  care  for  the  protection  of  servants  employed  about 
electrical  appliances  requires  of  the  master  a  high  degree  of 
prudence  and  watchfulness  for  their  safety.    Idem. 

Mines  and  mining:    Duty  of  master:    Negligence  of  co-employ^ 

Where  a  miner  engaged  to  mine  coal  and  deliver  it  in  cars 
at  the  main  entry  at  a  specified  price  per  ton,  the  owner  was 
under  no  obligation  to  assist  him  in  replacing  a  derailed  car 
on  that  part  of  the  track  over  which  he  had  control;  and  the 
act  of  the  pit  boss  in  voluntarily  rendering  him  assistance  was 
that  of  a  co-employe  for  whose  negligence  in  so  doing  the  mas- 
ter was  not  liable.  Cavanaugh  v.  Coal  Co.,  700. 
The  master  is  not  liable  for  an  injury  to  a  servant  where  there  is 
no  casual  relation  between  the  injury  and  the  negligent  act  of 
the  master.    Idem.. 

Ordinary  care.  The  question  of  whether  ordinary  care,  in  the 
operation  of  a  steam  shovel  requires  a  railway  company  to  warn 
travelers  upon  a  public  highway  of  the  danger  is  for  the  jury 
to  determine  from  all  the  proven  circumstances.  Heinmiller  v. 
Winston  Bros.,  32. 
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Prpximate  cause.  Where  the  evidence  is  not  clear  or  undisputed 
on  the  question  of  the  proximate  cause  of  an  injury  it  becomes 
an  issue  of  fact  for  the  jury.  Wheeler  v.  City  of  Ft.  Dodge, 
566. 

Where  a  city  permitted  the  erection  of  a  nuisance  consisting  in 
stringing  a  wire  from  the  roof  of  a  building  to  a  post  near  the 
ground  at  the  opposite  side  of  the  street,  down  which  a  per- 
former was  to  slide,  and  in  making  the  slide  the  fastenings  or 
harness  holding  the  performer  to  the  wire  broke  and  she  fell 
injuring  one  lawfully  upon  the  street,  the  breaking  of  the 
harness  was  a  concurrent  and  not  an  independent  cause  of  the 
injury.    Idem. 

Personal  injury:  Instruction.  Where  the  only  issue  submitted 
to  the  jury,  in  an  action  for  injuries  to  a  brakeman,  was  that 
of  failure  to  stop  the  train  after  plaintiff  had  descended  from 
the  car  and  his  peril  was  discovered,  a  failure  to  instruct  with 
respect  to  contributory  negligence  in  alighting  from  the  car 
and  as  to  assumption  of  risk  was  n9t  erroneous,  especially  as 
the  court  instructed  generally  on  the  subject  of  contributory 
negligence.    Dale  v.  Coal  Co.,  67. 

An  instruction  that  negligence  is  "  the  failure  to  do  something 
which  a  reasonable  person,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs  would 
do  "  is  not  open  to  the  objection  that  it  makes  the  conduct  of  a 
"  reasonable  man "  rather  than  that  of  a  "  reasonably  careful 
and  prudent  man"  the  standard  of  care.  Martin,  admr.  v. 
Light  Co.,  724. 

The  instruction  in  an  action  for  the  death  of  a  servant  that  the 
jury  should  consider  "only  the  negligence  charged  in  the 
petition  .  .  .  and  then  only  such  negligence,  if  any,  as  was 
the  proximate  cause  of  the  death"  is  not  subject  to  the  objec- 
tion that  the  latter  clause  does  not  confine  the  jury  to  a  consid- 
eration of  the  negligence  set  out  in  the  petition.    Idem, 

Trespassers:  Instructions.  Where  plaintiff  was  injured  by  a 
blast  of  steam  from  the  blow-off  pipe  at  the  rear  of  plaintiff's 
power  house  the  evidence  is  held  not  to  require  a  submission  of 
the  issue  as  to  whether  plaintiff  was  a  trespasser  at  the  time  of 
the  accident;  especially  as  the  court  told  the  jury  that  defendant 
could  not  wantonly  disregard  the  safety  of  persons  it  had 
reason  to  believe  might  be  in  danger  from  such  act.  Ambroz  v. 
Light  &  Power  Co.,  336. 

It  is  not  necessary  to  constitute  a  wanton  indifference  for  the 
safety  of  those  who  might  reasonably  be  anticipated  to  come 
into  a  place  of  danger  that  there  be  an  intention  to  do  an 
injury.    Idem, 
Vol.  131  Ia.— 50 
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It  is  not  necessary  to  constitute  a  wanton  disregard  for  others, 
that  one  should  know  of  the  presence  of  the  particular  person 
injured  by  coming  in  contact  with  a  dangerous  appliance  main- 
tained by  him.    Idem, 

NEGOTIABLE  INSTRUMENTS. 

Bona  fide  holder.  The  innocent  purchaser  of  a  note  given  for  an 
illegal  consideration  may  enforce  the  same,  in  the  absence  of  a 
statute  to  the  contrary.     Henry  v.  State  Bank,  97. 

Consideration.  A  note  given  by  one  claimed  to  be  a  defaulter, 
for  the  amount  due,  and  a  collateral  note  given  by  another  to 
secure  the.  payment  of  the  same  debt  are  both  supported  by  a 
sufficient  consideration,  in  the  absence  of  evidence  to  the  con- 
trary.   Idem. 

Execution:  Fraud.  The  concealment  of  the  printed  portion  of  a 
contract  at  the  time  of  signing  will  not  render  the  instrument 
void,  in  the  absence  of  a  fraudulent  intent  in  so  doing.  Palo 
Alto  Stock  Farm  v.  Brooker,  229. 

Ratification.  Where  one  of  several  purchasers  of  property  con- 
tended' that  the  note  given  by  him  for  his  share  of  the  price 
was  fraudulently  obtained,  but  there  was  evidence  that  he 
joined  with  the  others  in  receiving  and  arranging  for  the  care 
and  management  of  the  property,  with  a  knowledge  that  they 
signed  the  same  contract,  the  issue  of  ratification  should  have 
been  submitted  to  the  jury.    Idem. 

NEW  TRIAL. 

Newly  discovered  evidence:  Diligence.  The  granting  of  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  largely 
discretionary  with  the  trial  court  and  its  ruling  will  be  upheld 
on  appeal  unless  an  abuse  of  discretion  is  shown.  The  showing 
of  diligence  is  held  to  have  warranted  the  granting  of  a  new 
trial.    Wocrdehoff  v.  Muekel,  300. 

Same:  Presumption  of  materiality.  Where  a  lack  of  diligence 
in  producing  upon  the  trial  the  alleged  newly  discovered  evi- 
dence is  the  only  ground  relied  upon  to  reverse  an  order 
granting  a  new  trial,  it  will  be  presumed  that  the  alleged 
evidence  was  pertinent  and  material  to  the  issues  in  the  case. 
Idem, 

Misconduct  of  counsel.  Misconduct  of  counsel  may  be  predicated 
upon  a  repeated  effort  to  get  evidence  before  the  jury  which 
has  been  ruled  out,  but  where  there  is  nothing  to  indicate  that 
the  rejected  evidence  was  not  offered  in  good  faith,  prejudice 
will  not  be  presumed.     Hammer  v.  Janowitz,  20. 
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Misconduct  in  argument  cannot  be  predicated  on  a  reference  to 
the  failure  of  a  party  to  produce  a  witness,  where  no  prejudice 
resulted  from  counsel's  remarks.     Bettis  v.  Railway  Co.,  46. 

An  improper  reference  in  argument  to  the  financial  inequality  of 
litigants  will  not  authorize  a  reversal,  where  the  court  directed 
counsel  to  desist  and  the  jury  to  ignore  the  reference,  in  the 
absence  of  a  showing  that  counsel  acted  willfully  in  disregard- 
ing the  admonition  or  that  the  jury  gave  weight  to  the  remark. 
Idem. 

NUISANCE.     See  Intoxicating  Liquobs. 

Abatement:  Estoppel.  One  purchasing  land  in  the  vicinity  of 
an  established  cemetery  is  not  presumed  to  know  that  it  was 
in  fact  a  nuisance  so  as  to  estop  him  from  maintaining  a  suit 
to  abate  the  same,  or  to  enjoin  an  extention  of  the  cemetery 
by  the  use  of  additional  land.  Payne  v.  Town  of  Wayland, 
659. 

Streets:  Overhead  obstructions:  Liability  of  city.  The  public 
right  in  a  street  extends  to  its  full  width  and  indefinitely  upward, 
so  that  an  overhead  structure  of  a  character  dangerous  to  a 
person  rightfully  using  the  street  is  a  nuisance,  and  the  munici- 
pality is  liable  for  injuries  resulting  therefrom.  Wheeler  v. 
City  of  Ft.  Dodge,  566. 

The  right  to  interrupt  the  public  use  of  a  street  must  rest  upon 
some  public  convenience  or  necessity,  or  in  the  reasonable 
enjoyment  of  the  use  of  adjacent  property.    Idem, 

Municipalities  are  clothed  with  statutory  power  to  regulate  and 
control  the  use  of  streets  and  all  public  grounds,  and  it  is  made 
their  duty  to  keep  them  free  from  nuisances,  for  a  violation  of 
which  duty  an  individual  suffering  injury  therefrom  may  recover 
damages.    Idem. 

A  city  permitting  the  erection  of  a  street  obstruction,  having  no 
relation  to  the  use  for  which  a  public  way  is  designed,  is  charge- 
able with  notice  of  the  nuisance  and  in  legal  effect  is  the  creator 
thereof  the  same  as  though  the  obstruction  was  of  its  own 
making.    Idem, 

PARENT  AND  CHILD. 

Advancements:  Presumption.  Where  a  parent  furnishes  the  pur- 
chaser money  and  takes  a  conveyance  in  the  name  of  a  child, 
the  rule  which  presumes  an  advancement  does  not  apply  in  the 
absence  of  a  showing  to  the  contrary.     Moore  v.  Scruggs,  692. 

PARTIES.     See  Appeal. 
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PARTITION.    Sec  Real  Property. 

PARTNERSHIP. 

Accounting.  Where  one  member  of  a  partnership  engaged  in 
selling  land  on  commission,  made  a  sale  for  the  firm  and  there- 
after personally  procured  a  cancellation  of  the  contract  and 
sold  the  same  purchaser  land  of  his  own,  he  should  be  held  to 
account  to  his  partner  for  such  sum  as  he  would  have  profited 
by  the  original  sale.    Wiggins  v.  Markham,  102. 

On  an  issue  between  partners  engaged  in  the  real  estate  business 
on  commission  for  an  accounting,  it  is  held  that  by  the  partner- 
ship agreement  each  was  to  bear  his  own  personal  expenses. 
Idem, 

Burden  of  proof.  Where  a  real  estate  broker's  partnership  con- 
tract contemplated  only  a  commission  business,  the  burden  is 
upon  the  one  claiming  a  contribution  from  the  other  for  money 
which  he  invested  in  land  and  lost,  to  show  that  the  transac- 
action  was  authorized  or  ratified.    Idem, 

Good  faith.  Each  member  of  a  partnership  must  exercise  the 
utmost  good  faith  toward  the  other.    Idem. 

Marshalling  of  assets:  Rights  of  firm  creditors.  Where  one 
member  of  a  banking  firm  fraudulently  appropriates  funds  of 
the  bank,  the  doctrine  of  marshalling  of  assets  has  no  applica- 
tion, and  his  private  creditors  have  no  preference  over  the 
creditors  of  the  firm  of  which  he  was  a  member.  McElroy  v. 
Allfree,  618. 

PAYMENT.  See  Suretyship. 
Authority  of  agent  to  accept  draft  or  check.  An  agent  entrusted 
with  the  collection  of  a  debt  may  receive  a  draft  or  check  as 
conditional  payment,  unless  instructed  to  the  contrary,-  where 
he  has  good  reason  to  believe  that  the  same  will  be  cashed 
in  the  due  course  of  business^  and  when  so  cashed  it  amounts 
to  payment  of  the  debt.     Griffin  v.  Erskine,  444. 

Payment  by  a  debtor  to  one  authorized  to  collect  the  same  is  a 
satisfaction  of  the  debt  regardless  of  what  subsequently  be- 
comes of  the  amount  paid.    Idem* 

PEDDLERS.    Ses  Taxation. 

PERJURY.    See  Criminal  Law. 
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PLEADINGS.      •  . 

Amendment.  Refusal  to  permit  an  amendment  during  the  trial, 
after  repeated  delays,  is  not  an  abuse  of  discretion.  Spurrier, 
F.  &  M.  V.  Bullard,  123. 

Filing/  A  pleading  will  not  be  considered  filed  until  a  memo- 
randum of  the  date  of  filing  has  been  entered  in  the  appearance 
docket,  although  the  cause  may  have  been  tried  to  a  referee; 
and  any  ruling  based  upon  a  pleading  not  so  filed  is  erroneous. 
Johnson  v.  Berdo,  524. 

Local  custonL  Where  a  local  custom  is  relied  upon  as  forming 
part  of  the  contract  upon  which  the  action  is  based  it  must  be 
pleaded  in  the  petition  and  not  in  the  reply  to  be  of  avail;  but 
where  the  custom  is  relied  upon  simply  as  evidence  of  some 
other  fact  in  issue  it  need  not  be  alleged.  Sherwood  v.  Savings 
Bank,  528. 

Limitation  of  actions.  Failure  to  demur  is  not  a  waiver  of  the 
statute  of  limitations,  where  the  fact  that  the  cause  of  action 
is  barred  is  not  disclosed  until  the  evidence  is  taken,  and  the 
filing  of  an  amendment  pleading  the  statute  is  then  timely. 
Widner  v.  Wilcox,  223. 

Special  meaning  of  words.  To  permit  proof  that  words  in  com- 
mon use  have  a  peculiar  meaning  among  insurance  companies 
such  meaning  should  be  specially  pleaded.  Tubbs  v.  Insurance 
Co.,  217. 

POLICE  POWER.    See  Constitutional  Law. 

PRACTICE. 

Change  of  issues:  RetriaL  Where  an  action  presenting  purely 
equitable  issues  has  been  tried  and  submitted,  an  amendment 
changing  the  nature  of  the  action  to  one  at  law  for  damages 
should  be  refused,  or  if  permitted  another  trial  by  ordinary 
proceedings  should  be  ordered.     Hartwig  v.  lies,  501. 

Direction  of  verdict.  Where  there  is  evidence  to  support  a  find- 
ing for  either  party  it  is  error  to  direct  a  verdict.  Brayton  v. 
Boomer,  28. 

Disbarment  proceedings:  Preservation  of  evidence.  A  defendant 
in  disbarment  proceedings  who  has  been  acquitted  cannot 
have  the  evidence  extended  into  long  hand  at  the  expense  of 
the  country  and  preserved  in  that  form  for  future  reference, 
as  Code,  Section  327,  contemplates  the  preservation  of  evi- 
dence simply  for  the  purpose  of  appeal.  State  v.  Tomlinson, 
617. 
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Findings  of  trial  court.  Although  a  cause  is  triable  de  novo  on 
appeal  the  Siipreme  Court  will  give  some  weight  to  the  find- 
ings of  the  trial  court  on  questions  of  fact.  Swartwood  v. 
Chance,  714. 

Habeas  corpus.-  On  appeal  from  an  erroneous  refusal  to  dismiss 
a  criminal  prosecution  the  Supreme  Court  will  not  exercise 
its  original  jurisdiction  by  habeas  corpus.    State  v.  Sloan,  676. 

Judgment  against  general  verdict.  Failure  to  answer  special  in- 
terrogatories material  to  the  conclusions  reached  in  the  general 
verdict  is  not  ground  for  judgment  notwithstanding  the  verdict. 
Connell  v.  Electric  Railway  Co.,  622. 

Special  findings:  Motion  for  judgment:  General  verdict  In  rul- 
ing upon  a  motion  for  judgment  on  special  findings  notwith- 
standing the  general  verdict  the  court  is  not  bound  by  its 
instructions  to  the  jury,  but  should  determine  the  question 
according  to  the  law;  however  the  general  verdict  will  con- 
trol on  any  issue  properly  submitted  and  not  covered  by  the 
special  findings.    Idem^ 

Special  interrogatories.  A  refusal  to  submit  special  interroga- 
tories, in  a  personal  injury  action,  which  relate  solely  to  the 
extent  of  plaintiff's  injury,  was  not  erroneous.  Heinmiller  v. 
Winston  Bros.,  32. 

View  of  premises:  Instruction.  The  object  in  permitting  a  jury 
to  view  the  premises  is  that  they  may  make  a  more  intelli- 
gent application  of  the  testimony  to  the  issues,  and  not  for 
the  purpose  of  acquiring  any  new  evidence.  Guinn  v.  Railway, 
680. 

PRESCRIPTION.    See  Drainage. 
PRINCIPAL  AND  SURETY.    See  Suretyship. 
QUANTUM  MERUIT. 
QUARANTINE.     See  Board  of  Health. 
QUIETING  TITLE.    See  Real  Property. 
QUO  WARRANTO.     See  Contempt. 

RAILROADS. 
Acts  of  employes:    Liability.    A  railway  company  is  liable  in 
damages  for  a  rape  committed  on  one  of  its  passengers  by  an 
employe.    Garvik  v.  Railway  Co.,  415. 
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Collection  of  unauthorized  freight  charges:  Recovery  back:  Jur- 
isdiction. The  State  courts  have  jurisdiction  of  an  action  to 
recover  back  of  a  railway  company,  a  charge  for  freight  exacted 
on  a  car  of  stock  shipped  into  this  State,  which  was  in  excess 
of  the  schedule  of  rates  printed  and  posted  and  filed  with  the 
interstate  commerce  commission. 

Deemer,  J.,  in  concurring  opinion.     Banner  v.  Railway  Co.,  405. 

Contributory  negligence:  Instructions.  In.  an  action  for  dam- 
ages.against  a  railway  company  for  a  rape  committed  on  one 
of  its  passengers  by  an  employe,  submission  of  the  question 
of  contributory  negligence  is  not  required,  especially  where 
there  was  no  conflict  in  the  evidence  as  to  what  took  place 
between  the  plaintiff  and  defendant  and  the  court  told  the 
jury  that  plaintiff  could  not  recover  if  she  consented  to  the 
intercourse.     Garvik  v.  Railway  Co.,  415. 

Ejectment  of  passenger:  Liability  for  injuries.  It  is  not  neces- 
sary for  one  seeking  to  recover  for  injuries  the  result  of  eject- 
ment from  a  moving  train,  to  show  that  there  was  a  willful 
and  deliberate  attempt  to  inflict  injury  upon  the  plaintiff;  it 
is  sufficient  if  the  trainmen  did  what  an  ordinarily  prudent 
person  would  not  have  done  under  the  circumstances.  Bettis 
V.  Railway  Co.,  46. 

Mandamus:  Switching  cars:  Demand  and  refusal.  Mandamus 
will  not  be  granted  to  compel  a  railroad  company  to  switch 
cars  onto  a  private  track  for  the  benefit  of  a  private  interest, 
where  a  refusal  to  perform  a  legal  duty  in  that  respect  is  not 
shown;  and  generally  in  such  cases  there  must  be  a  demand  ' 
and  refusal  before  the  writ  will  issue.  Mystic  Milling  Co.  v. 
Railway  Co.,  10. 

Same:  Damages.  One  injured  by  the  wrongful  act  of  another 
must  use  reasonable  efforts  to  limit  the  effect  of  the  act;  so 
where  a  railway  company  refuses  to  switch  cars  onto  a  private 
track  the  injured  party  cannot  refuse  to  load  and  unload  the 
same  on  the  main  track  and  then  recover  as  damages  a  much 
larger  sum  than  the  additional  expense  would  have  been. 
Idem. 

Negligence:  Operation  of  steam  shovel.  It  is  the  duty  of  a  rail- 
way company  using  a  steam  shovel  to  so  operate  the  same  as 
not  to  unreasonably  interfere  with  the  rights  of  travelers  upon 
the  highway,  and  the  fact  that  the  shovel  was  not  within  the 
highway  at  the  time  plaintiff's  horse  was  frightened  and  she 
received  her  injuries  was  not  a  defense  to  her  action  for  dam- 
ages.   Heinmiller  v.  Winston  Bros.,  32. 
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An  instruction,  that  if  the  shovel  in  question  was  naturally 
calculated  to  frighten  horses  of  orjdinary  gentleness  it  was  the 
duty  of  defendant  to  exercise  ordinary  care  in  its  use  so  as 
not  to  unnecessarily  endanger  persons  lawfully  on  the  highway, 
was  not  objectionable  as  emphasizing  plaintiff's  claim  of  negli- 
gence in  operating  the  shovel  so  near  the  highway,  and  as 
holding  as  a  matter  of  law  that  such  use  of  the  shovel  required 
the  exercise  of  any  degree  of  care.    Idetfu, 

Negligence.  On  discovering  the  peril  of  a  trespasser  riding  upon 
the  steps  of  a  car,  failure  of  the  trainmen  to  apply  the  emer- 
gency brakes  was  not  negligence,  where  it  appeared  that  the 
same  involved  danger  to  the  other  passengers  and  that  the 
effort  to  assist  him  from  the  steps  to  the  car  was  equally  as 
speedy  and  effective  a  means  of  rescuing  him  from  his  peril. 
Graham  v.  Railway  Co.,  741. 

Passengers:  Care.  A  railway  company  is  held  to  the  highest 
degree  of  care  of  its  passengers  and  is  responsible  for  a  wrong 
done  them  by  an  employe.    Garvik  v.  Railway  Co.,  415. 

Trespasser:  Care.  One  boarding  a  moving  train  and  compelled 
to  ride  upon  the  steps  because  of  closed  vestibule  doors  is  a 
trespasser  to  whom  the  company  owes  no  duty  until  his  peril 
is  discovered,  and  then  is  required  to  act  only  with  reasonable 
promptness  to  avoid  injury  to  him.  Graham  v.  Railway 
Co.,  741. 

In  an  action  for  the  death  of  one  having  boarded  a  moving  train, 
and  killed  while  riding  upon  the  steps  of  the  car,  the  evidence 
is  held  to  show  that  he  came  to  his  death  prior  to  any  knowl- 
edge of  the  trainmen  that  he  was  on  the  car.    Idem. 

Street   railways:      Crossing  accident:      Negligence:      Evidence. 

The  same  degree  of  care  is  not  required  of  a  pedestrian  cross- 
ing a  street  railway  as  when  crossing  a  steam  railway  track, 
and  unless  such  a  flagrant  want  of  care  is  established  by  the 
evidence  that  fair  minded  men  could  not  disagree,  the  finding 
of  a  jury  negativing  contributory  negligence  will  not  be  dis- 
turbed. Evidence  held  insufficient  to  show  plaintiff  negligent 
as  a  matter  of  law.     Perjue  v.  Light  &  Gas  Co.,  710. 

RAPE.      See  Criminal  Law  —  Damages. 

REAL  PROPERTY.  See  Tenants  in  Common. 

Adverse  possession.    A  void  tax  deed  affords  sufficient  color  of 

title  on  which  to  base  a  claim  of  adverse  possession.    McCash 

V.  Penrod,  631. 

Boundaries:     Acquiescence:     Resurvcy:     EstoppeL    Where  *ad- 

I     joining  land  owners  for  over  twenty  years  treat  a  division  fence 


INDEX  793 

Real  Pbopestt    Coottnued 

as  marking  the  line  between  their  land  it  will  ordinarily  be 
held  to  constitute  the  true  boundary,  and  the  mere  agreement 
ta  have  a  survey  made,  without  binding  either  party  to  accept 
the  same,  will  not  overthrow  such  acquiescence  or  estop  either 
of  the  parties  from  claiming  the  line  found  by  the  surveyor  as 
erroneous.    Andrews  v.  Meredith,  716. 

One  who  has  not  had  actual  possession  of  land  in  dispute  up  to  a 
definite  line,  but  has  at  all  times  during  his  possession  regarded 
the  line  as  in  dispute  and  has  attempted  to  buy  the  land  in 
question,  cannot  claim  the  title  by  adverse  possession.  Liddel 
v.  Blake,  165. 

Where  it  is  tvident  that  both  proprietors  of  adjoining  plats 
intended  that  a  certain  government  subdivision  line  should  be 
their  boundary,  such  line  will  control  the  measurements  and 
distances  shown  on  the  plats,  and  mere  recording  of  the  plats 
on    which    the    width    of    lots    are    erroneously   marked    will 

'  not  constitute  an  implied  agreement  fixing  their  boundary 
Idem. 

The  survey  and  location  of  a  disputed  boundary  line  made  by 
one  of  the  parties  is  not  conclusive,  but  where  the  surveyor  tes- 
tified without  contradiction  that  it  was  the  true  line  and  no 
other  survey  was  offered,  the  court  will  accept  such  line  as  the 
boundary.    Idem* 

Exchange  of  real  property:  Proposition  by  mail:  Acceptance  by 
telegram.     Where  one  submits  a  proposition  of  exchange  or 

.  sale  of  real  estate  by  mail  he  impliedly  authorizes  an  accept- 
ance through  the  same  agency,  and  the  deposit  of  the  ac- 
ceptance in  the  post  office  completes  the  contract;  but  one 
transmitting  a  proposition  by  mail  is  not  bound  by  an  acr 
ceptance  returned  in  some  other  way  until  it  is  received  or 
he  has  notice  thereof,  unless  he  has  suggested  the  method 
adopted  for  transmitting  the  reply.  Lucas  v.  Telegraph  Co., 
669. 

Eminent  domain:  Adjudication.  Where  three  appealp  in  con- 
demnation proceedings  were  consolidated  for  the  purpose  of 
trial,  in  one  of  which  the  sheriflE's  jury  returned  no  award  of 
damages  and  plaintiff  elected  to  accept  the  award  in  the  other 
two  cases,  and  defendant  after  the  sustaining  of  demurrers  to 
its  answers  in  the  other  two  cases  elected  to  rely  on  the  an- 
swers, judgments  confirming  the  two  rewards  did  not  constitute 
an  adjudication  of  damages  in  the  case  in  which  no  award  was 
made.     Mason  v.  Railway  Co.,  468. 

In  condemnation  proceedings  formal  pleadings  are  not  required, 
but  when  adopted  the  ordinary  rules  of  pleading  apply,  and  no 
affirmative  defense  not  pleaded  can  be  relied  upon.    Idem* 
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Estoppel:  Evidence.  In  a  proceeding  to  assess  the  damages  to 
land  over  which  a  right  of  way  had  been  appropriated,  the 
evidence  is  held  insufficient  to  establish  a  prior  settlement  and 
payment  operating  as  an  estoppel  in  pais  so  as  to  bar  the  pro- 
ceeding.   Idem. 

Failure  to  assert  ownership:  Admissions.  In  an  action  to  sub- 
ject the  real  estate  of  the  wife,  conveyed  to  her  by  the  husband, 
to  the  satisfaction  of  a  judgment  against  the  husband,  the  fact 
that  she  sat  by  when  counsel  asserted  that  the  husband  owned 
the  land  and  made  no  objection  did  not  constitute  an  abandon- 
ment of  her  claims  thereto;  nor  was  her  silence  an  admission  of 
the  fact  stated  by  counsel,  she  not  being  a  party  to  the  action. 
Foster  v.  Hobson,  58. 

Land  contracts:  Construction.  The  parties  to  a  contract  for  the 
sale  of  real  estate,  containing  a  provision  that  portions  of  the 
same  shall  be  dedicated  for  street  purposes,  are  bound  by  their 
own  construction  of  the  provision  that  the  dedication  contem- 
plated an  acceptance  by  the  city,  even  though  the  writing  may 
not  explicitly  so  provide.     McCormick  v.  Merritt,  160. 

Conditional  conveyance:  Parol  proof  of.  Where  the  delivery  of 
a  deed  by  the  vendor  of  land  and  notes  and  mortgage  by  the 
purchaser  were  contemporaneous,  the  conditions  on  which  the 
deed  was  accepted  and  notes  and  mortgage  executed  may  be 
shown  by  parol.    Idem, 

Waiver  on  condition  of  sale.  The  sKrceptance  of  a  deed  and 
settlement  therefor,  prior  to  the  dedication  of  portions  of  the 
land  for  street  purposes  as  provided  in  the  contract  of  sale,  was 
not  a  waiver  of  the  provision,  where  the  grantee  was  informed 
by  the  grantor  that  the  dedication  was  a  mere  matter  of  form 
and  that  it  would  be  procured    Idem, 

Partition:  Effect  as  passing  title.  Where  the  husband  conveyed 
to  his  wife  his  interest  as  heir  in  his  father's  estate,  the  subse- 
quent partition  of  the  land  and  conveyance  to  him  by  the 
other  heirs  of  his  interest  in  the  estate,  did  not  create  a  new 
or  additional  estate  in  the  land.     Foster  v.  Hobson,  58. 

Action  to  quiet  title:  Burden  of  proof:  Limitation.  In  an  ac- 
tion to  quiet  title  the  production  by  plaintiff  of  a  tax  deed 
regular  on  its  face  makes  a  prima  facie  case,  and  the  burden 
is  then  on  defendant  to  show  its  invalidity;  but  if  the  proof 
shows  merely  an  irregularity  and  the  attack  on  the  deed  is  not 
niade  within  the  statutory  period  the  plaintiff  is  entitled  to  a 
decree.     McCash  v.  Penrod^  631. 

Quieting  title.  One  seeking  to  establish  his  title  to  land  through 
conveyances  so  indefinite  in  description  that  it  cannot  be  ascer- 
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tained  therefrom  what  land  was  intended  to  be  conveyed  is  not 
entitled  to  a  decree.  Idem, 
Recovery  of  real  property:  Estoppel.  A  parent  purchasing  land 
and  taking  the  conveyance  in  the  name  of  a  child  is  not  es- 
topped to  assert  title  thereto  as  against  a  creditor  of  the  child, 
in  the  absence  of  a  showing  that  the  parent  knew  of  the  exten- 
tion  of  the  credit.     Moore  v.  Scruggs,  692. 

REFORMATION  OF  INSTRUMENTS.    See  Equity. 

RES  JUDICATA.     See  Banks  and  Banking. 

RULE  IN  SHELLEY'S  CASE.     See  Conveyances. 

SALES. 
Delivery.    In  an  action  by  the  assignee  of  a  written  contract  for 
the  sale  of  goods  to  recover  the  price,  it  is  competent  to  sho>^ 
the  delivery  and  the  date  thereof.    Stark  v.  Burke,  684. 

When  Title  Passes.  Where  a  sight  draft  for  a  shipment  of 
goods,  with  the  bill  of  lading  attached,  is  forwarded  for  collec- 
tion with  instructions  not  to  deliver  the  bill  of  lading  until  the 
draft  is  paid,  a  presumption  arises  that  the  seller  intended  to 
retain  the  title  until  payment  of  the  draft;  and  in  the  absence 
of  further  evidence  to  the  contrary  this  presumption  becomes 
conclusive  and  the  issue  with  reference  to  the  passing  of  the 
title  should  not  be  submitted  to  the  jury.  Cragun  Bros.  v. 
Todd  &  Kraft,  250. 

Same:  Instruction.  Where  a  shipment  of  fruit  was  refused  be- 
cause of  its  damaged  condition  on  arrival,  and  in  an  action 
for  the  price  the  court  erroneously  submitted  the  question  of 
when  title  passed  which  was  specially  found  to  have  been 
at  the  time  of  shipment,  the  further  special  finding  that  the 
fruit  was  in  good  condition  on  its  arrival  was  immaterial  and 
did  not  cure  the  error  in  submitting  the  question  of  title. 
Idem. . 

SCHOOLS. 

Annual  meeting:  Evidence  of  election.  The  statute  does  tfot 
make  the  record  of  an  annual  school  meeting  the  only  compe- 
tent evidence  of  an  election  of  directors,  and  if  no  record  is 
kept,  or  it  fails  to  show  an  election,  parol  evidence  is  admissi- 
ble to  show  that  an  election  was  held  and  the  result  thereof. 
State  V.  Cahill,  155. 

School  directors:    Term  of  office.    A  school  director's  term  of 
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of  office  begins  and  ends  on  the  third  Monday  in  March  and 
not  at  the  time  of  the  annual  meeting.    Idem. 

Election  of  school  directors:  Vacancy:  Qualification  of  hold- 
over. Where  an  ineligibld  person  is  in  fact  elected  as  a  school 
director,  but  fails  to  qualify  on  or  before  the  third  Monday  in 
March,  the  date  of  organization  of  the  board,  a  vacancy  is  not 
thereby  caused  by  failure  to  elect  but  because  of  failure  to 
qualify,  and  the  old  director  will  hold  over  if  he  qualifies  within 
ten  days  from  the  regular  March  meeting  of  the  board.    Idem, 

Extension  of  district:  Taxation  of  property.  Property  which  is 
brought  into  a  school  district  by  an  extension  of  its  limits, 
prior  to  the  levy  of  a  schoolhouse  tax  by  the  board  of  super- 
visors, is  subject  to  the  payment  of  the  tax,  even  though  the 
owner  was  not  a  resident  of  the  district,  could  not  participate 
in  voting  the  tax  and  his  property  was  not  included  therein 
until  after  the  amount  of  the  tax  had  been  certified  to  the 
county  board.    Grout  v.  Illingworth,  281. 

SPECIAL  INTERROGATORIES.    See  Practice. 

SPECIFIC  PERFORMANCE.    See  Equity. 

STATUTES.     See  Constitutional  Law. 

Amendment:  Title.  The  title  of  an  amendatory  act,  which  con- 
tains provisions  germane  to  the  original  statute,  is  sufficient  if 
it  designates  itself  as  an  amending  act  and  refers  to  the  section 
of  the  Code  to  bt  amended,  without  stating  the  substance  of 
the  proposed  amendment.    McGuire  v.  Railway  Co.,  340. 

An  amended  statute  will  be  construed  as  if  the  original  statute 
had  been  repealed  and  a  new  and  independent  act,  in  the 
amended  form  adopted,  unless  a  contrary  intent  is  clearly  indi- 
cated.   Idem* 

Matter  not  germane  to  an  existing  statute  which  is  added  thereto 
by  way  of  amendment  must  be  expressed  in  the  title  of  the 
amendatory  act.    State  v.  Bristow,  664. 

Germane  provisions:  Negligence  of  fellow  servant:  Liability. 
Code,  section  2071,  as  originally  enacted,  provided  in  general 
terms  that  any  contract  with  a  railway  company  which  limited 
its  liability  for  the  negligence  of  a  fellow  servant  should  be 
void.  The  amendment  of  the  Twenty-seventh  General  Assem- 
bly provides,  among  other  things,  that  no  contract  for  insur- 
ance or  relief,  in  case  of  accident,  made  prior  to  the  injury 
shall  constitute  a  defense  to  an  action  therefor.  Held  that  the 
amendment  is  germane  to  the  original  act  and  should  be  con-. 
,         strued  in  connection  therewith.    McQuire  v.  Railway  Co.,  340. 
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Construction  of  statutes.  Where  the  language  of  a  statute  is  so 
indefinite  as  to  call  for  constrOction  the  interpretation  placed 
thereon  by  the  executive  and  administrative  departments  of 
the  state,  charged  with  the  duty  of  applying  and  enforcing  it, 
will  be  given  much  weight  by  the  courts.  Casualty  Co.  v. 
National  Bank,  456. 

Laws  of  other  States:  Presumption.  The  presumption  that  the 
law  of  a  foreign  State  is  the  same  as  that  of  Iowa  will  not 
obtain  where  the  effect  is  to  work  a  forfeiture.  Wcsthcimer  k 
Sons  V.  Habinck,  643. 

STATUTE  OF  FRAUDS.    See  Drainage. 

STREET  RAILWAYS.    See  Taxation  —  Railroads. 

STREET  OBSTRUCTIONS.    See  Nuisance. 

SUBCONTRACTORS.    See  Mechanics  Liens. 

SURETYSHIP. 

Rights  of  surety:  Exhaustion  of  other  securities.  Where  a  bank 
accepted  for  a  loan  the  joint  note  of  several  parties  taking  as 
security  corporate  stock  issued  to  the  makers  jointly  and  other 
stock  of  the  corporation  issued  to  one  of  the  makers,  and  at 
the  time  of  execution  of  a  renewal  note  the  bank  was  advised 
that  one  of  the  makers  was  principal  and  those  to  whom  the 
joint  stock  was  issued  were  simply  sureties,  such  sureties  were 
entitled  to  have  the  proceeds  of  a  sale  of  the  principal's  stock 
applied  on  the  note  without  deduction  of  assessments  paid  by 
the  bank  on  the  joint  stock.    National  Bank  v.  Cooper,  556. 

Payment:    Application  of  funds:    Discharge  of  surety.    The  up- 

plication  by  a  creditor  for  funds  of  a  debtor,  without  direction, 
to  the  payment  of  a  note  signed  by  a  surety  operates  to  dis- 
charge the  surety,  and  the  credit  cannot  thereafter  be  with- 
drawn without  consent  of  the  surety  and  applied  upon  an- 
other note  signed  by  the  principal  debtor  alone  so  as  to  re- 
vive the  liability  of  the  surety,  even  though  the  funds  were 
derived  from  a  sale  of  property  on  which  there  was  a  mort- 
gage securing  the  note  not  signed  by  the  surety.  Mitchell  v. 
Wheeler,  434. 

A  judgment  absolving  a  county  treasurer  from  liability  for  ■  a 
wrongful  act  is  a  bar  to  an  action  against  the  surety  on  his 
official  bond  for  the  same  act.    Stevens  v.  Carroll,  170. 
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Subrogation.  A  surety  who  has  been  compensated  for  assuming 
the  debt  of  another  will  'not  be  subrogated  to  the  rights  of 
the  creditor.     Culbertson  v.  Salinger  &  Brigham,  307. 

TAXATION. 

Assessment:  Power  of  board  of  review.  A  board  of  review  has 
no  authority  to  determine  in  what  locality  personal  property 
shall  be  assessed,  or  to  transfer  it  when  listed  by  the  assessor 
from  one  district  to  another.  Ind.  School  Dist  v.  Board  of 
Review,  195. 

Ambiguity:  Parol  Evidence.  Where  there  is  an  ambiguity  on 
the  face  of  the  records  respecting  the  payment  of  taxes  and  the 
sale  of  land  therefor  parol  evidence  is  admissible,  in  an  action 
to  quiet  the  title  under  a  tax  deed,  to  explain  the  ambiguity. 
McCash  V.  Penrod,  631. 

Discrepancy  in  names.  A  discrepancy  between  the  name  of  a 
grantee  in  a  tax  deed  and  the  notation  of  the  assignment  to  him 
of  the  certificate  as  it  appears  on  the  tax  sale  register  is  not 
material,  where  it  appears  that  the  person  holding  the  certifi- 
cate and  the  grantee  in  the  deed  are  one  and  the  same.    Idem. 

Notice  of  redemption.  Where  no  one  is  in  actual  possession  of 
land  and  the  person  in  whose  name  it  is  assessed  is  a  non- 
resident of  the  State,  notice  of  redemption  addressed  to  the 
owner  and  served  by  publication  is  sufficient.    Idem. 

The  name  "  Karney  "  in  a  notice  of  redemption  and  "  Carney " 
in  the  affidavit  of  publication  thereof  presents  a  case  of  idem 
sonans  and  is  not  a  fatal  defect  in  the.  proceedings.    Idem, 

.Omitted  property:  Injunction.  A  taxpayer  may  enjoin  the  col- 
lection of  a  void  assessment;  it  is  only  where  the  same  is 
irregular  that  he  is  confined  to  the  remedy  of  appeal  or 
certiorari.     Savings  Bank  v.  Carroll,  605. 

Same:  Assessment  to  agent:  Personal  liability.  The  money, 
notes,  credits  or  other  personal  property  of  a  non-resident 
which  are  in  the  possession  or  under  the  control  of  a  resident 
agent  for  pecuniary  profit,  either  to  himself  or  the  owner,  may 
if  he  refuses  to  disclose  the  name  of  the  owner,  be  assessed  to 
the  agent;  but  before  he  can  be  made  personally  liable  for 
the  tax  the  fact  of  agency  and  possession  or  control  of  such 
property  for  profit  must  be  shown.     Idem. 

Same:  Pleadings:  Effect  of  demurrer.  Where  the  answer,  in 
an  action  to  enjoin  the  collection  of  taxes  assessed  to  an  agent 
on  omitted  property,  alleges  the  agency  and  other  facts  neces- 
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sary  to  warrant  the  assessment,  a  demurrer  thereto  is  an 
admission  of  the  allegations,  and  it  cannpt  be  said  that  the 
treasurer  acted  solely  on  suspicion  and  surmise  in  making  the 
assessment.    Idem, 

Power  of  treasurer..  .Where  one  in  response  to  a  notice  from  the 
treasurer  to  appear  and  show  cause  why  property  held  by  him 
as  an  agent  should  not  be  assessed  and  he  appears  and  denies 
having  any  such  property,  the  treasurer  has  the  same  power  to 
make  an  assessment  as  is  conferred  by  law  upon  a  regular 
assessor.    Idem. 

Sufficiency  of  evidence:  Review.  The  question  of  whether  the 
treasurer  acted  upon  sufficient  information  in  making  an  assess- 
ment of  omitted  property  cannot  be  determined  on  the  plead- 
ings, in  an  action  to  enjoin  the  collection  of  the  tax,  but  the 
remedy  is  by  an  appeal  from  the  assessment.    Idem. 

Proof  of  ownership.  To  authorize  the  assessment  of  alleged 
omitted  property  in  the  hands  of  executors  there  must  be  proof 
that  the  deceased  owned  the  property  during  the  year  for  which 
it  is  sought  to  be  assessed;  and  this  rule  is  not  complied  with 
by  proof  of  ownership,  simply,  at  the  date  of  decedent's  death. 
Gibson,  treas.  v.  Clark,  325. 

Insurance  companies:  Surplus:  Deduction  for  debts.  The  sur- 
plus or  unassigned  funds  of  an  insurance  company  collected 
and  held  merely  to  guard  against  unexpected  losses  and  to 
meet  policy  liabilities  or  other  contracts  and  which  are  not 
collected  pursuant  to  law,  the  policy  or  the  articles  of  incor- 
poration, are  not  a  liability  which  the  company  may  deduct 
from  its  taxable  credits.    Insurance  Co.  v.  Board  of  Review,  254. 

Peddlers.  A  traveling  solicitor  taking  orders  for  goods  from 
samples,  which  orders  are  to  be  sent  his  emplpyer  and  if 
approved,  filed  and  forwarded  to  the  solicitor  for  delivery,  col- 
lection and  remittance  of  the  purchase  price,  is  not  a  peddler 
within  the  meaning  of  Section  1347,  Code  Supplement,  relat- 
ing to  peddlers  and  the  tax  to  be  paid  by  them.  State  v.  Bris- 
tow,  664, 

Street  and  interurban  railways.  Where  the  same  company  owns 
and  operates  a  street  railway  in  each  of  two  neighboring  cities 
and  also  a  connecting  interurban  line,  the  cars  of  which  are 
run  over  portions  of  the  tracks  of  the  street  railways  and  the 
properties  are  otherwise  used  in  common,  the  entire  system 
constitutes  an  interurban  railway  for  the  purpose  of  taxation 
and  will  be  assessed  as  a  whole  by  the  Executive  Council. 
Transit  Co.  v.  Supervisors,  237. 


800  IITOBX. 

TlLIGBAPHS   AMD   TSLBPHONU      *  TO  UffVUS  IVFLUmiTCB 

TELEGRAPHS  AND  TELEPHONES. 
Telegrams:  Delay  in  transmission:  Damages.  A  proposition 
for  the  exchange  or  sale  of  real  estate  which  calls  for  a  reply 
"  at  once  "  means  an  answer  within  a  reasonable  time  under  ail 
the  circumstances. 
In  the  instant  case  it  is  sought  to  recover  damages  from  a 
telegraph  company  for  a  negligent  delay  in  transmitting  an 
acceptance  and  under  the  particular  circumstances  it  is  held", 
that  the  question  of  whether  it  was  received  in  time  to  bind 
the  parties  and  whether  the  seller  lost  his  profit  through  a 
negligent  delay  in  transmitting  the  acceptance,  were  for  the 
jury.     Lucas  v.  Telegraph  Co.,  669. 

TENANTS  IN  COMMON. 

Ouster:  Adverse  possession.  A  sheriff's  deed  of  the  interest  of 
one  tenant  in  common  pollowed  by  possession,  does  not 
amount  to  an  ouster  of  the  co-tenant  so  that  title  by  possession 
adverse  to  his  interest  can  be  acquired  by  the  grantee,  even 
though  he  had  no  knowledge  of  the  co-tenant's  interest.  Curtis 
V.  Barber,  400.      » 

Same:  Notice  of  claim  of  ownership.  To  constitute  an  ouster  as 
between  tenants  in  common  there  must  be  actual  notice  of  claim 
of  title  followed  by  hostile  acts  under  such  claim. 

Evidence  held  sufficient  to  show  notice  of  claim  of  exclusive 
ownership.    Idem, 

TRESPASSER.    See  Railroads. 

TRUSTS. 

Land  contracts:  Consideration.  Where  a  testator  contracted  to 
convey  to  his  children  certain  described  lands  at  an  agreed 
price  and  put  them  in  possession  on  consideration  that  they 
pay  taxes  and  interest,  and  it  was  provided  that  in  the  settle- 
ment of  his  estate  the  land  to  the  agreed  value  should  be 
treated  as  advancements  and  if  greater  in  value  than  their 
share  under  his  will  they  to  pay  the  excess  to  his  estate,  the 
testator  held  the  title  in  trust  for  the  benefit  of  the  children, 
whether  the  contract  be  held  agreements  of  sale  or  to  devise; 
and  they  are  supported  by  sufficient  considerations.  In  re 
Estate  of  Strang,  583. 

ULTRA  VIRES.    See  Banks  and  Banking  —  Corporations. 

UNDUE  INFLUENCE.    See  Frauk 


iin)BZ.  801 

ViNUB  TO  WOBOS  AND   PhKASIS 

VENUE.    See  Mechanics  Liens. 

VERDICT.    See  Practice. 

WILLS.    See  Equity  —  Estates  op  Decedents. 

WORDS  AND  PHRASES.  See  Insurance. 
Abbreviations:  Judicial  notice:  Parol  proof.  The  abbreviation 
"  Pres."  is  of  such  common  use  that  when  afiixed  to  the  name 
of  an  officer  of  a  bank  courts  will  take  judicial  notice  that  it 
designates  the  president;  and  oral  evidence  that  the  abbrevia- 
tion "  Pt."  has  the  same  significance  is  competent.  Griffin  v. 
Erskine,  444. 
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